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STATEMENT OF UNCONTOVERTED FACTS 


Since 1891 the City ofFairmont, a municipal corporation has provided quality potable 

water to its general domestic, commercial, industrial and resale customers within the City's 

corporate limits and certain areas ofMarion County, West Virginia. In 2004 the City of 

Fairmont replaced its conventional water filtration plant with a plant designed by Chapman 

Technical Group, Ltd., which provided four separate production trains utilizing an immersed 

ultra-filtration membrane system designed, developed and supplied by Zenon Environmental 

Systems, Inc., now a subsidiary of General Electric Company. The plant, as designed, was 

purportedly to have a production capacity of 10.0 million gallons per day (MGD) of potable 

water. The plant was designed with an immediate expansion capability to 12.0 MGD and an 

ultimate expansion capability to 15.0 MGD with the addition of a fifth train. In addition, the 

plant design and the membrane system were to provide for the elimination of any need for pre

treatment of the raw water. 

In January 2007, and again in late February - early March 2007, the City of Fairmont 

experience greatly reduced production ofpotable water. Production was unable to meet demand 

resulting in boil water advisories, usage curtailments, cancellation of school, and the 

involvement of state and local offices ofemergency services. In order to enhance production 

capabilities, abate the immediate shortage and provide sufficient potable water in the short term, 

the City was forced to make certain unanticipated capital expenditures, incurred increased 

operating, maintenance and other expenses. As it was imperative that the City needed to 

increase its plant's treatment capacity, beginning in 2007 Fairmont engaged Strand Associates, 

Inc. to evaluate and analyze Fairmont's filtration plant and to assist in the preparation of a 
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proposed corrective action plan. Following this evaluation and analysis the City undertook a 

water plant corrective action project that was designed to, among other things: 

a. Provide the needed pretreatment process of the raw water source; 

b. Correct deficiencies in the design of the membrane reject and recycle treatment; 

c. Correct deficiencies in the design of the sludge solids and residual handling; and 

d. Increase the capacity and robustness of the plant. 

The total cost of this project was estimated to cost in excess ofTen Million Dollars 

($10,000,000.00) which the City needed to fund through a combination of rate hikes and outside 

fmancing. (JA 712-746, Recommended Decision of the Public Service Commission for a 

detailed discussion of the City's water crisis and the remediation thereof) As the City of 

Fairmont is a Municipal Corporation it is constitutionally and statutorily constrained from 

incurring long term debt obligations except as otherwise provided for by law. Thus given the 

extraordinary and unexpected cost of the project the City was required to seek alternative sources 

of funding in order to pay for particular aspects of the project, namely the Train #5 upgrades. 

(The Train #5 upgrades were a part ofthe overall corrective action plan) A possible source of 

financing for the Train #5 upgrades was through a lease purchase agreement pursuant to W.Va. 

Code § 8-11-12. The City had previously used such a vehicle for a number of other projects 

such as the acquisition and installation of antique street lights and previous water plant upgrades 

among other things. The West Virginia Municipal League, ofwhich the City is a member, 

sponsored such a program through a company known as Comvest Ltd., Inc. and the City had 

participated in this program without incident in the past. This type of lease purchase agreement 

through the Municipal League and Comvest has been utilized by municipalities across the State 

of West Virginia for projects ranging from the purchase ofpolice cruisers to the purchase and 
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installation ofparking meters and street lights and even the purchase ofmaterials for and the 

erection of fIre department buildings. Fairmont contacted Comvest, sought a quote related to the 

fInancing of the Train #5 upgrades and subsequently applied for One Million Fifty-Nine 

Thousand Dollars ($1,059,000.00) financing in order to fund the acquisition of a membrane 

system modifIcation, otherwise known as Train #5, at the Fairmont Water Filtration Plant. 

Comvest approved the application and on September 8, 2009 a Master LeaselPurchase 

Agreement pursuant to West Virginia Code § 8-11-12 was entered into by and between the City 

ofFairmont and Comvest. (JA 747-785 Master Equipment LeaselPurchase Agreement). The 

Agreement provided in pertinent part that: 

1. 	 The lessor (Comvest and/or its assignee) desired to lease equipment, as hereinafter 

defIned, to Lessee (City ofFairmont) and lessee desired to lease the equipment from 

lessor; 

2. 	 The lessee agreed to acquire, purchase and lease all the equipment from lessor and lessor 

agreed to sell transfer and lease all the equipment to lessee. (which as the physical 

components of the "equipmenf' was custom tailored solely to the unique needs and 

specifications of the City's water fIltration plant the term "equipment" also included the 

design, delivery, installation and all other necessary incidental required activities to make 

the water fIltration system equipment upgrades functional); 

3. 	 A vendor was defmed as the manufacturers or vendors, as well as the agents or dealers of 

manufacturers and vendors, from whom lessee "has ordered or will order, or with whom 

lessee has contracted or will contract, for the manufacture, delivery and/or installation 

ofthe equipment;" (emphasis added) 
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4. Equipment schedules were part and parcel of the Agreement. They were to be executed 

in conjunction with and integrated into the Agreement and it was contemplated that 

additional equipment schedules may be executed from time to time by the lessee and the 

lessor which were to also become integrated into the Agreement; 

5. 	 The "equipment" contemplated by the Agreement was generically defined as "Water 

Filtration System Equipment Upgrades;" 

6. 	 That the Agreement was assignable; 

7. 	 That upon delivery of the equipment, following inspection ofthe same and if such 

equipment met the lessee's specifications contained in the order and bid related thereto, 

lessee would execute and deliver to the lessor within three (3) business days from the 

date of delivery of the equipment a completed and executed (emphasis added) copy ofan 

Acceptance Certificate relating thereto; 

8. 	 That lessor was to fund the acquisition cost of the equipment by paying the vendor(s) the 

invoice price and that upon lessor's payment of the invoice price the lessor will have 

fully and satisfactorily perfonned all of its covenants and obligations under the 

Agreement with respect to the equipment. 

On or about September 9, 2009, prior to the delivery of any equipment and prior to the 

funding ofor payment for the invoice price of any equipment, Comvest assigned the Agreement 

to Page Valley Bank, (now known as and hereinafter referred to as Blue Ridge Bank) and 

provided notice of this fact to the City. On or about September 10,2009 and without any notice 

to or knowledge of the City, Blue Ride Bank wired to Comvest the amount of One Million 
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Seventy Thousand and Six Hundred Dollars ($1,070,600.00).1 The only information provided to 

the City was that the agreement had been assigned to Blue Ridge and that the payments were to 

be sent to Blue Ridge. Comvest continued to be the contact party for all future interactions with 

respect to the implementation of the Train #5 project. 

The water treatment facility expansion was an ongoing multiphase project. This fact was 

evident to both Comvest and Blue Ridge as prior to the execution of the Lease Purchase 

Agreement, the City provided to Comvest a breakdown of the probable costs associated with the 

project. (JA 786-788, "City of Fairmont - Train #5 Installation - Opinion ofProbable Costs"). 

This document was provided to Blue Ridge by Comvest on August 10, 2009 and the entire 

project was presented to the loan committee of Blue Ridge Bank as memorialized in a "Loan 

Presentation Memo for City of Fairmont, WV" dated August 12,2009. (JA 789-791). Not only 

were both Comvest and Blue Ridge aware that the project was multiphasic and would not be 

consummated upon the date of the execution of the Lease Agreement but the Lease Agreement 

itself contemplates a series oftransactions that were to take place over time. See, e.g. the 

following provisions in the Agreement including the attachments thereto: 

A. 	 The Agreement specifically references equipment schedule!. 

Section 1.2 Implementationl 

(a) Equipment Schedules. The Agreement is being executed in conjunction with 
one or more Equipment Schedule~ ... 

(JA 749 Master Equipment LeaselPurchase Agreement dated September 8, 2009, page 2) 

B. The Agreement specifically provides that payments will be requested utilizing a payment 

I This amount represents the entire amount ofthe fmancing for the Train 5 project 0[$1,059,600.00 plus $11,000.00 
of fees for Comvest. 
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request form at some point in the future when the equipment is delivered and accepted and not at 

the time ofthe execution of the Agreement. 

Attachment 10: Payment Request Form (non-escrow transaction). 

(JA 750, Master Equipment Lease Purchase Agreement dated September 8, 2009, page 3) 

C. The Agreement specifically incorporates a September 8, 2009 resolution of the City of 

Fairmont that unequivocally provides that the project will require the purchase and installation of 

membrane and related equipment. Such language unquestionably embraces the concept of 

certain aspects ofthe project being completed and paid for in the future and not on September 8, 

2009. 

Whereas, the Council for the City ofFairmont has determined to acquire, 
construct and install certain improvements to the City's existing waterworks 
system including, not limited to, the acquisition, construction and installation ofa 
fifth membrane train at the City of Fairmont Water Filtration Plant Located at 
Morris Park; 

Whereas, the acquisition, construction and installation will require the purchase 
and installation ofmembrane cassettes and related equipment manufactured by 
GE WATER PROCESS TECHNOLOGY, INC., 

(JA 774-775 Exhibit B, Resolution, City ofFairmont dated September 8, 2009, Attachment 5) 

D. The Agreement contains specific reference to ongoing phases of the project with invoices 

that have been both previously paid for by the City and awaiting payment by the Lessor. 

The City of Fairmont responsibly expects to reimburse the following original 
expenditures with the proceeds of a tax-exempt fmancing: 

Amount Date Paid Description Payee(Vendor) 

$ 11,340.00 Unpaid Invoice #73391 Design through 07131/09 Strand Associates, Inc. 
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$240,500.00 812712009 Invoice# SLl/29002770 Partial Materials GE Water Process Tec. 

(JA 1148, Declaration of Official Intent dated September 8,2009, Unnumbered Attachment to 
Lease Agreement) 

All of the aforementioned portions of the lease agreement contemplate multiple 

acquisitions and installations that are to take place in stages in the future and not a one-time 

event that was consummated on September 8, 2009. In fact, approximately Five Hundred 

Thousand ($500,000.00) worth of the project was ultimately not consummated until 2012. (JA 

793-795, Construction in Progress Report ofExpenditures for Train #5) Again, the assignment 

took place before any equipment had been delivered to, let alone accepted by the City. Of the 

One Million Seventy Thousand and Six Hundred Dollars ($1,070,600.00) funds wired to 

Comvest by Blue Ridge only the sum of Five Hundred Seventy Thousand, Fifty-Four and 42/100 

Dollars ($573,054.42) was paid on behalf ofthe City to vendors toward the Train #5 project. 

The remaining balance was defalcated by Comvest and its principals. On or about March 16, 

2010, the City was advised by Jeff Smell, an employee of Com vest, that the remaining funds 

from the Lease Purchase Agreement Five Hundred Six Thousand, Eight Hundred Twenty Three 

and 06/100 Dollars ($506,823.06) had been converted by the officers, agents and employees of 

Comvest. The City demanded from Comvest the remaining funds from the Lease Purchase 

Agreement which demand was not satisfied. On or about April 2, 2010, Comvest filed for 

bankruptcy protection in the U.S. Bankruptcy Court for the Southern District of West Virginia 

and the case was thereafter transferred to the Northern District. The City met with 

representatives of Blue Ridge Bank on or about the 20th day ofMay 2010 and informed them that 

they would only make the payments to them that would be necessary to repay the sum of Five 

Hundred Seventy Thousand, Fifty-Four and 42/100 Dollars $573,054.42, that by doing so it did 
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not waive any of its defenses that it may have as to any and all future payments allegedly due 

under the Lease Purchase Agreement. The City and Blue Ridge Bank executed an 

Acknowledgement ofNon-Waiver a copy ofwhich is attached as (JA 797-798) On March 15, 

2012 the City ofFairmont filed this Civil Action in the Circuit Court ofMarion County. On 

August 24,2016 the Circuit Court ofMarion County granted summary judgment to the City of 

Fairmont. 

STATEMENT REGARDING THE FACTS ALLEGED BY BLUE RIDGE BANK 

Petitioner, Blue Ridge Bank's brief recites what it terms "undisputed facts." Previously, 

the petitioner in a similar fashion informed the circuit court that there was no question of 

material fact and that the matter was ripe for determination based upon the parties' respective 

summary judgment motions. (JA 805,984). However, its recitation of the "undisputed facts" in 

its brief is both inaccurate and untrue. The petitioner once again attempts to persuade a Court 

that in spite of its acknowledgement that there are no questions ofmaterial fact that somehow 

there are indeed disputed facts that need to be determined by a trier of fact in order for 

adjudication on the merits to take place. As will be discussed such a proposition is both 

inherently illogical and unfounded. 

Blue Ridge Bank asserts that the City ofFairmont requested Comvest to locate financing 

for its projects. This is simply untrue and the falsity of this proposition is evident from a review 

of the Master LeaselPurchase Agreement. (JA 748-785) The truth is that the City applied for 

financing from Comvest. (JA p. 576 & 784) The City did not ask Comvest to locate financing 

from any third party. The relationship between the City and Comvest was that of lessor-lessee 

and the Master LeaselPurchase Agreement strictly provides for Comvest to be the fmancier upon 

the City's acceptance of the equipment and services necessary to make the equipment functional. 
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The circuit court made this very fmding of fact in its order granting the City summary judgment. 

(JA 1232i Neither the Master LeaselPurchase Agreement nor any conduct of the City or 

Comvest suggest in any manner that Comvest was to ever hold monies on behalf of the City. 

Blue Ridge Bank asserts that Comvest assigned to Blue Ridge Bank only the "payment 

stream" related to the Master LeaselPurchase Agreement. This is a construct and turn ofphrase 

entirely invented by Blue Ridge Bank in an effort to absolve it of its calamitous decision to 

provide $1,070,600.00 to Comvest. The phrase "payment stream" occurs nowhere in any of the 

documents related to the issue before the Court and the entire notion of the assignment being 

linrited to a "payment stream" is contradicted by every single document and action ofthe parties 

related to the transaction. 

In furtherance of its efforts to distort the true nature of the ''undisputed facts" and to draw 

the Court's attention away from the truly determinative issues in this matter Blue Ridge Bank 

spends an inordinate amount of time and effort discussing tangential and irrelevant facts. For 

example Blue Ridge Bank goes to great pains to detail other agreements by and between the City 

and Comvest when such parol evidence has no bearing on the interpretation of an unambiguous 

contract where, as freely stated by Blue Ridge Bank, there are no material facts in dispute3• The 

fact that the City may have entered into prior transactions with Comvest that required the escrow 

of monies has no bearing whatsoever on the uncontested facts in this matter and the 

interpretation ofan unambiguous contract document. 

2 The Master Equipment Lease Agreement strictly provides for Comvest to be the financier upon the City's 
acquisition of the equipment necessary to implement upgrades to 'Train 5.'" p. 10, Order Granting Plaintiff's 
Motion for Summary Judgment and Denying Defendant Blue Ridge Bank's Motion for Summary Judgment 
3 However if one were to look to past lease agreements between the City and Comvest such an examination would 
only confirm the circuit court's findings. For example at JA p. 1052 can be found a payment request/acceptance 
certificate whereon Comvest's documents manager Patricia Curry writes a note for Fairmont's City Manager: 
"Bruce, Send me the invoices to be paid along with the executed payment request like we have done with aN your 
other leases." (emphasis added) 
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Moreover, the fact that the City previously entered into escrow agreements with Comvest 

in no way establishes what Blue Ridge asserts as an uncontested fact; i.e. that the " City knew if 

it elected an escrow transaction, there would be an escrow agreement and the funds would be 

held by an escrow agent ... [and] ... [c]onversely, the City knew that, in a non-escrow 

transaction, an assignment that transfers the lease payment stream to the lender calls for the 

immediate transfer ofthe fmancing to Comvest, without the benefit and protection ofan escrow 

account." Rather, what the City "knew" was spelled out clearly, concisely and unambiguously in 

the Master Equipment LeaselPurchase Agreement; i.e. that as the city accepted the equipment 

and installation services, in a multiphase project, over time, and provided to Comvest, fully 

completed and executed acceptance certificates for each distinct phase of the Train 5 project, that 

Comvest would make payment to the vendor(s) related thereto. 

In terms of both the Master Equipment LeaselPurchase Agreement and the actual or 

imputed knowledge of the City, the City was completely unaware of and uninvolved with any 

arrangements by and between Blue Ridge Bank and Comvest. The City found out about the 

assignment after the fact. How Blue Ridge Bank and Comvest chose to arrange their own 

separate and distinct business dealings was completely and entirely up to them and done without 

any input or knowledge of the City. The only thing the City "knew" was that at a time after it 

consummated its transaction with Comvest it was notified that Comvest had assigned its 

interests, rights and duties to Blue Ridge Bank. (JA 570-573 & 783) Again this circumstance 

was a direct result ofthe Master LeaselPurchase Agreement because as is clearly set forth in 

Section 11.1 of Master Equipment LeaselPurchase Agreement, the Agreement and Comvest's 

interests therein (including its duties) could be assigned and reassigned in whole or in part to one 

or more assignees or sub-assignees by Lessor at any time without obtaining the consent of 
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Lessee. (JA 901). The "fact" that matters is that unless and until Comvest, its assigns or sub

assigns paid the invoice( s) of a vendor or vendors following the submission of fully executed 

acceptance certificates the City had no duty or obligation to make any payments to anyone 

pursuant to the plain terms of the Master Equipment LeaselPurchase Agreement. 

Blue Ridge Bank's "facts" related to the Assignment likewise are irrelevant and nothing 

more than an effort to distract the Court. The simple fact is that the City is not a party to the 

Assignment agreement between Blue Ridge Bank and Comvest. The terms negotiated by these 

two sophisticated business entities were and are entirely their business and have no bearing upon 

the interpretation of the Agreement by and between the City and Comvest. In no manner 

whatsoever did the City insist, suggest or bless the transfer of $1 ,070,600.00 by Blue Ridge Bank 

to Comvest. 

The salient facts that are glaringly omitted by Blue Ridge Bank in its efforts to divert 

attention away from its own folly are: 

1. 	 The bank received and reviewed a copy of the Master Equipment Lease Purchase 

Agreement, the application for the Lease and all related documents including the 

opinion ofprobable cost pertaining to the request and the Train 5 upgrades as well as 

the Assignment document itself prior to the execution of the Assignment; (JA802, 

902, see also 747-795, exhibits B-D of City's Motion for Summary Judgment, all of 

which were provided to Blue Ridge Bank prior to their taking of the assignment) 

2. 	 The bank's vice president, Brian Comer, its attorney Robert S. Janney, and its Loan 

Committee all reviewed and/or had ample opportunity to review and consider the 

terms of the Master Equipment LeaselPurchase Agreement and all related documents 
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prior to taking the assignment and prior to disbursing $1,070,600 to Comvest; (JA 

790-791) 

3. 	 The bank had an established course of dealing with Comvest and was familiar with 

the LeaselPurchase program; (JA 787 email from "Jeff' of Comvest to "Brian" of 

Blue Ridge Bank) 

4. 	 The bank was aware of all of the terms and conditions of the Master Equipment 

LeaselPurchase Agreement including but not limited to the fact that the monies were 

being used to finance ''various fees and installation costs that cannot be recovered in 

the event of default;" (JA 790, Loan Presentation Memo) 

? 	In taking the assignment the bank "represent[ ed] that it ha[ d] made a complete 

investigation of the facts and circumstances relating to the Agreement and the 

Equipment which is the subject thereof including the nature and purpose of the 

Agreement and the Equipment, the nature of the Assignee's risks in purchasing the 

Agreement and the Assignee's rights and remedies in the event of default under the 

Agreement, and is satisfied as purchaser of the Agreement that its investigation has 

disclosed all facts which are material to its decision to purchase the Agreement." (JA 

572, Assignment paragraph 6) 

The remainder of the "undisputed facts" as recited by Blue Ridge Bank on pages 9-16 of 

its brief are ofno import whatsoever and the circuit court was right on the money when it stated 

that the arguments and defenses of: "Escrow v. non-escrow agreement," "The continuing 

presence of Com vest in the transaction," "The Hell or High Water Clause," and "Comvest as the 

City's Agent" were peripheral to the Construction of the Master Lease Purchase Agreement and 

the Assignment thereof and thus are irrelevant to the determination of Summary Judgment. (JA 
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1242, p. 20 Order Granting Plaintiff's Motion for Summary Judgment and Denying Defendant 

Blue Ridge Bank's Motion for Summary Judgment). However, what Blue Ridge Bank's 

extended summary of irrelevant facts does illuminate is its pattern of attempting to dodge its own 

negligence and the years ofeffort it has undertaken to forestall the City's attempts to bring this 

matter before the circuit court ofMarion County in order to obtain a declaration of the parties 

respective rights and duties.4 

On March 15,2012, when it filed its second amended complaint, the City ofFairmont 

named Blue Ridge Bank as a Defendant in a declaratory judgment action and requested that the 

Court declare the rights and duties of the parties. (JA 21-23) Rather than simply file an answer 

and have the matter expeditiously resolved, Blue Ridge Bank opted to remove the matter to the 

United States Bankruptcy Court and thereby caused the matter to stagnate in the morass ofa 

complex bankruptcy proceeding for nearly three years. (JA 45) Interestingly enough Blue Ridge 

Bank also filed a proofof claim wherein it asserted that Comvest owed it the money it now 

claims is owed to it by the City of Fairmont. (JA 331) The City expended tremendous effort to 

have the case remanded back to the circuit court ofMarion County and ultimately was 

successful. (JA 612, 1513) It was in this endeavor that Blue Ridge Bank also demonstrated the 

beginning ofanother pattern ofconduct: The repeated challenging ofwell-reasoned court 

rulings by filing motions to reconsider that informed courts they were wrong and that Blue Ridge 

Bank was right. Judge Flatley ordered the case to be remanded to the circuit court. (JA 612) 

Blue Ridge Bank told him he was wrong and demanded that the case stay in Bankruptcy Court. 

(JA 1481) Blue Ridge Bank failed in that effort. (JA 1513) Judge Wilson granted the City 

44 For example as early as April of2010 Blue Ridge Bank executed an acknowledgment of non-waiver wherein it 
expressly acknowledged the City's reservation ofall defenses to any attempts to enforcement of the Master 
Equipment LeaselPurchase Agreement beyond those amounts actually paid to vendors on behalf of the City of 
Fairmont. 
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summary judgment. (JA 1223) Blue Ridge Bank told him he was wrong. (JA 1280) Blue Ridge 

Bank failed in that effort. Blue Ridge Bank failed to timely file motions and Judge Wilson 

denied them the right to file such motions. (JA 1381) Now Blue Ridge Bank comes to this Court 

once again asserting that its mistake is the fault of everyone else and that in spite of the facts and 

the law, they somehow obtained from Comvest greater rights than Comvest possessed and that 

this Court should tell Judge Wilson that he was wrong. 

As noted by the circuit court in its Order Granting Plaintiff Summary Judgment the 

argument of Blue Ridge Bank was "raised under desperate circumstance and is simply an attempt 

to divert the court's attention away from the core issues at hand." (JA 127, Order Granting 

Plaintiff's Motion for Summary Judgment and Denying Defendant Blue Ridge Bank's Motion 

for Summary Judgment) As noted by Blue Ridge Bank in its Answer to the Second Amended 

Complaint "the terms of the Lease Purchase Agreement speak for themselves" and "[it] admits 

that it took an assignment of the Lease Purchase Agreement and avers that the terms of such 

Assignment speak for themselves." (JA 274, paragraph 3 of Blue Ridge Bank, Inc.'s Answer to 

Second Amended Complaint, Counterclaim and Third Party Complaint) Accordingly, the "facts" 

that are necessary for the determination of the core issue at hand in this matter are all neatly 

presented within the four comers ofthe unambiguous Master PurchaselLease Agreement and the 

Assignment. All other facts are irrelevant and Blue Ridge Bank's reliance on the same and its 

repeated efforts to divert Courts from the core issue at hand is once again wrong. 

STATEMENT REGARDING ORAL ARGUMENT 

As the law on assignments is clear and well developed no argument is necessary. 
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ARGUMENTIRESPONSE TO PETITIONER'S ASSIGNMENTS OF ERROR 

A. 	 The Circuit Court Did Not Err in Holding That Blue Ridge Bank Took On A Full 
Assignment of All Lessor Duties and Obligations Under the Master Equipment 
LeaselPurchase Agreement Because Blue Ridge Bank Can Never Have More Rights 
Than Comvest Possessed And To The Extent They Desire To Have More Rights 
They Must Perform All Duties And Obligations Due Under The Master 
LeaselPurchase Agreement 

1. 	 Blue Ridge Bank Consented To and Did Take a Full Assignment of The 
Master LeaselPurchase Agreement 

The Master Lease Purchase Agreement explicitly provides: 

Section 11.1 Assignment by Lessor: This Agreement, Lessor's interest in the 
Equipment and right of Lessor to receive payments hereunder, may be assigned and 
reassigned in whole or in part to one or more assignees or sub-assignees by Lessor at any 
time without the necessity ofobtaining the consent ofLessee. 

(JA 542) 

The language in 11.1 does not restrict in any manner the right of the Lessor to assign all 

or any part of the Master LeaselPurchase Agreement. In fact it is practically impossible to 

imagine a more expansive granting of rights to assign than that set forth in Section 11.1 which 

clearly states that Comvest had the right to assign the "whole" "Agreement." The Assignment at 

issue is just as clear and concise: 

2. Assignment; Payment of Purchase Price. (a) Assignor hereby 
sell, transfers, delivers, and assigns to Assignee, its successors and 
assigns, forever, without recourse to Assignor, all ofAssignor's 
right, title, duties, obligations, interest, estate, claims and demands 
as lessor (i) in, to and under the Agreement, including any and all 
extensions or renewals of the term thereof together with the 
Exhibits, Schedules and Riders attached thereto and any 
amendments, supplements, documents and other instruments 
relating thereto and all rights, powers, privileges options and other 
benefits of Assignor as lessor under the Agreement, including 
(without limitation) the immediate and continuing right to receive 
and collect all Lease Payments, insurance proceeds, condemnation 
awards and all other payments and amounts due thereunder 
(collectively, the "Assigned Payment"); the right to make all 
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waivers and agreements and to enter into any amendments relating 
to the Agreement or any provision thereof; and the right to take 
such action upon the occurrence of an event of default or an event 
ofnon-appropriation with respect to the Agreement or an event 
which, with the lapse of time or the giving of notice or both, would 
constitute an event ofdefault or an event of non-appropriation with 
respect to the Agreement, and (ii) in and to the Equipment, 
including any title thereto and security interest therein now owned 
or hereafter acquired under the Agreement, together with all 
accessories, equipment, parts and appurtenances appertaining or 
attached to any of the Equipment described in the Agreement, 
whether now owned or hereafter acquired, except such thereof as is 
or remains the property of Lessee under the Agreement, and all 
substitutions, renewals or replacement of and additions, 
improvements, accessions and accumulations to any and all of such 
Equipment except such thereof as is or remains the property of 
Lessee under the Agreement, together with all the rents, issues, 
income, profits, proceeds and avails therefrom, subject, however, 
to the rights ofLessee under the Agreement. (emphasis added)5 

Blue Ridge Bank argues that it must consent to the assignment of the duties of the lessor 

under the Master Equipment LeaselPurchase agreement by signing the assignment or some other 

document and that it did not consent to accept the duties and obligations as set forth in the 

assignment however, such position is unfounded. First, in its brief Blue Ridge Bank states 

"[t]he Assignment called for Blue Ridge Bank to immediately fund the entirety of the 

$1,070,600.00 in fmancing to Comvest." (BriefofPetitioner p. 17). Therefore, to the extent 

Blue Ridge Bank claims they only engaged in a simple fmancing arrangement the West Virginia 

Statute ofFrauds specifically excludes from its operation "any offer, agreement, representation, 

assurance, understanding, commitment or contract with a bank, savings and loan association or 

credit union in which a transaction has been completed as evidenced by a fund transfer." West 

Virginia Code §55-1-1 (g). On the 10th day September, 2009, after it took the assignment of the 

Master Equipment LeaselPurchase Agreement, Blue Ridge Bank transferred $1,070,600.00 of 

5 It is noteworthy that the very assignment upon which Blue Ridge Bank stakes its claim specifically makes said 
assignment subject to the rights of the Lessee under the Agreement. 
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funds to Comvest by wiring the same to the Wesbano Account ofCom vest. (JA 278, paragraph 

7 of Third Party Complaint of Blue Ridge Bank) 

Second, full performance takes the assignment out of the operation of statute of frauds. 

Smith v. Black, 100 W.Va. 433, 130 S.E. 657 (1925). Blue Ridge Bank repeatedly and 

affIrmatively states that it perfonned One Hundred Percent (100%) of the duties it was 

responsible for performing pursuant to the Assignment and the Master Equipment 

LeaselPurchase Agreement. Likewise in the same sense Comvest fully perfonned in that it gave 

to Blue Ridge Bank One Hundred Percent (100%) of the rights that it possessed6• Furthennore, 

"[a]nything showing an intent to assign on the one side, and an intent to receive on the other, will 

operate as an assignment. It [at common law] need not be in writing." Smith v. Buege, 182 

W.Va. 204, 387 S.E.2d 109 (1989). There need be no signed writing for a party to enforce the 

obligations required under the Assignment there only need be proof of the fulfillment of the 

obligations and duties imposed by the Master Equipment LeaselPurchase Agreement. The City 

ofFainnont could no more demand the provision of equipment from Blue Ridge Bank absent 

proofofits willingness and ability to pay the agreed upon monies than can Blue Ridge Bank 

demand the payment of funds absent proofof the delivery and acceptance of equipment and the 

attendant services necessary to make said equipment operable. 

Additionally, Blue Ridge Bank has asserted rights under the Assignment and the Master 

LeaselPurchase Agreement that are in addition to simply the right to receive a "payment stream" 

and has asserted rights pursuant to provisions beyond Section 11.1 of the Master Equipment 

LeaselPurchase Agreement. Specifically, Blue Ridge Bank has filed a counterclaim wherein it 

6 This is of course the elephant in the room that Blue Ridge Bank wants the Court to overlook. Case law, statues, 
the restatement ofcontracts and learned treatises all agree that an assignee can never acquire more rights than those 
possessed by the assignor. 
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asks the circuit court to enforce Section 12.2 of the Master Equipment LeaselPurchase 

Agreement and award it all legal fees and other costs and expenses incurred by Blue Ridge Bank 

with respect to the enforcement of any remedies available to Blue Ridge Bank. (JA p. 277) 

Moreover, in footnote number 1 to the "WHEREFORE" clause of its answer to the 2nd 

Amended Complaint, Blue Ridge Bank states: 

Blue Ridge Bank asserts that the City of Fairmont is contractually 
obligated for Blue Ridge Bank's attorney's fees incurred in 
seeking enforcement of the Lease Purchase Agreement that is the 
subject of this adversary proceeding. (emphasis added) 

JAp.277 

Additionally, in its "Memorandum ofBlue Ridge Bank, Inc. In Support of Determination 

That This Adversary Proceeding Is a Core Proceeding And/Or That the City of Fairmont Has 

Consented To This Court's Entry of Final Orders By Filing a Proof of Claim On The Very 

Matters Involved in This Adversary Proceeding," that it filed in bankruptcy court Blue Ridge 

Bank stated: 

Blue Ridge Bank, then the Page Valley Bank, took an assignment 
ofthe Lease Purchase Agreement and the equipment serving as 
collateral by Assignment dated September 10, 2009. 

JAp.330 

Blue Ridge Bank also filed a Third Party Complaint naming Comvest as a Third Party 

Defendant and in its prayer for relief stated: 

Blue Ridge Bank seeks a declaratory judgment ... (ii) that Blue 
Ridge Bank fully performed under the Lease Purchase Agreement 

JAp.280 
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Blue Ridge Bank cannot just change the position that it has taken for years from the very outset 

of its involvement in this matter merely because it now suits its interests to do so. "This Court 

recognized long ago that 'there are limits beyond which a party may not shift his position in the 

course of litigation.'" W. Va. DOT, Div. ofHighways v. Robertson, 217 W.Va. 497, 504, 618 

S.E. 2d 506,513 (2005), (citing, Watkins v. Norfolk & Western Ry. Co., 125 W.Va. 159, 163,23, 

S.E. 2d 621,623 (1942)). "Thus, 'where a party assumes a certain position in a legal proceeding, 

and succeeds in maintaining that position, he may not thereafter, simply because his interests 

have changed, assume a contrary position, especially if it be to the prejudice of the party who has 

acquiesced in the position formerly taken by him. '" Id, (citing, Hubbard v. State Farm Indem. 

Co., 213 W.Va 542, 552 n. 21, 584 S.E.2d. 176, 186 n. 21 (2003)) 

2. 	 Blue Ridge Bank Can Never, Under Any Circumstances, Possess More 
Rights Than Comvest Waslls Entitled To Under The Master 
LeaselPurchase Agreement. 

As previously noted hereinabove paragraph 2 of the Assignment clearly states that Blue 

Ridge Bank takes said assignment of all of Assignor's right, title, duties, obligations, interest, 

estate, claims and demands as lessor subject • •• to the rights ofLessee under the Agreement. 

This is precisely why Blue Ridge Bank is not entitled to any more payments or money from the 

City ofFairmont because pursuant to the clear and unambiguous language of the Master 

Equipment LeaselPurchase Agreement the City of Fairmont is not obligated to make payments 

pursuant to the Master Equipment LeaselPurchase Agreement absent full performance of the 

Lessor's obligations thereunder. It also bears repeating that the parties agree that Comvest did 

not perform its duties and obligations pursuant to the Master Equipment LeaselPurchase 

Agreement. 
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Blue Ridge Bank argues that the Restatement of Contracts supports its position that the 

City must pay to it the remaining amounts it claims due under the Master Equipment 

LeaselPurchase Agreement absent full performance thereof by either it or Comvest. In making 

this claim to the Court it completely ignores the unavoidable truth that the Restatement of 

Contracts totally eviscerates all of its arguments and that said arguments, as noted by the circuit 

court, are irrelevant. Section 336 of the Restatement (Second) of Contracts is captioned 

"Defenses Against an Assignee" and states the following: 

(1) By an assignment the assignee acquires a right against the 
obligor only to the extent that the obligor is under a duty to the 
assignor; and if the right of the assignor would be voidable by the 
obligor or unenforceable against him if no assignment had been 
made, the right of the assignee is subject to the infirmity. 

(2) The right of an assignee is subject to any defense or claim 
of the obligor which accrues before the obligor receives 
notification of the assignment, but not to defenses or claims which 
accrue thereafter except as stated in this Section or as provided by 
statute. 

(3) Where the right of an assignor is subject to discharge or 
modification in whole or in part by impracticability, public policy, 
non-occurrence of a condition, or present or prospective failure of 
performance by an obligee, the right of the assignee is to that 
extent subject to failure ofperformance by an obligee, the right of 
the assignee is to that extent subject to discharge or modification 
even after the obligor receives notification ofthe assignment. 

(4) An assignee's right against the obligor is subject to any 
defense or claim arising from his conduct or to which he was 
subject as a party or a prior assignee because he had notice. 

Looking to the comments to Section 336 the Restatement further enlightens the reader as 

to what exactly is meant by this Section: 

b. Accrued defenses. Unlike the negotiation ofa negotiable 
instrument, the assignment of a non-negotiable contractual right 
ordinarily transfers what the assignor has but only what he has. 
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(emphasis added) The assignee's right depends on the validity and 
enforceability of the contract creating the right, and is subject to 
limitation imposed by the terms of that contract and to defenses 
which would have been available against the obligee had there 
been no assignment. 

The Restatement is perfectly aligned with the common law in West Virginia upon 

which the circuit court relied: "When there is an assignment of contract rights, the assignee 

obtains its rights from the assignor and, thus, stands in the shoes of the assignor and acquires the 

same rights and liabilities as if it had been an original party to the contract." Women in Military 

Servicefor America Memorial Foundation, Inc. v. Hartford Fire Ins. Co., 21 Fed. Appx. 186, 

192,2001 WL 1334179, *4 (4th Cir. Oct. 30,2001); State v. Scott Runyon Pontiac-Buick, Inc., 

194 W. Va. 770,461 S.E.2d 516,526 n.14 (W. Va. 1995) "In essence, the assignee is standing in 

the shoes of the seller." Lightner v. Lightner, 146 W. Va. 1024, 124 S.E.2d 355, 362 (W. Va. 

1962) "[An] assignee acquires no greater right than that possessed by his assignor, and he stands 

in his shoes." Lemley v. Phillips, 113 W. Va. 812, 169 S.E. 789, 790 (W. Va. 1933) "In general, 

an assignee stands in the shoes of his assignor." McCoy v. South Energy Homes, Inc., 2012 U.S. 

Dist. LEXIS 56594, *37-39,2012 WL 1409533 (S.D. W.Va. Apr. 23, 2012). Comvest could 

not/cannot collect from the City and thus neither can Blue Ridge Bank. 

3. 	 Blue Ridge Bank Is Subject To AU Rights. Duties. And Obligations Under 
The Master LeaselPurchase Agreement And Has No Right To Demand 
Full Performance From The City Unless And Until There Is Full 
Performance Of Lessor's Duties Under The Agreement 

On September 10, 2009 Blue Ridge stood in the shoes of Comvest and owed to the City 

all of the duties and obligations of the Lessor pursuant to the Lease Agreement. The Lease 

Agreement itself states that "Lessor" shall include all persons to whom Lessor's rights under this 

Agreement have been assigned. (JA 533, Article I ofMaster Equipment LeaselPurchase 

21 




Agreement) The clear and unambiguous terms of the Lease Agreement required the Lessor (now 

Blue Ridge) to sell, transfer and lease all the Equipment to Lessee, all on the terms and 

conditions set forth in the Agreement, (JA 536, Article III, Section 3.1 ofMaster Equipment 

LeaselPurchase Agreement) Once it took the assignment of the Lease Purchase Agreement Blue 

Ridge did nothing whatsoever to provide anything to the City. The City was not involved in the 

transaction between Comvest and Blue Ridge and its only knowledge of the transaction was that 

it occurred and that it was to send payments to Blue Ridge. By virtue of the Lease Agreement 

Blue Ridge Bank had the obligation to ensure that the City received everything that was set forth 

in the Train #5 Installation - Opinion ofProbable Costs and it did not. (JA 788, opinion of 

probable cost) In fact, it provided the entire amount of One Million Seventy Thousand and Six 

Hundred Dollars ($1,070,600.00) to Comvest prior in time to the delivery let alone the 

acceptance of any physical component related to the water system upgrades as well as prior to 

Train #5 becoming functional. 

Ordinarily the assignee acquires no greater right than that possessed by his 
assignor, and he stands in his shoes. Lightner v. Lightner, 146 W.Va. 
1024, 1034, 124 S.E.2d 355,362 (1962). However, this maxim is not 
without qualification. Section 328 of the Restatement of Contracts 
(Second) provides: 

(1 ) Unless the language or the circumstances indicate the contrary, as in 
assignment for security, an assignment of "the contract" or of "all my 
rights under the contract" or an assignment in similar general terms is an 
assignment of the assignor's rights and a delegation of his unperformed 
duties under the contract. 

(2) Unless the language or the circumstances indicate the contrary, the 
acceptance by an assignee of such an assignment operates as a promise to 
the assignor to perform the assignor's unperformed duties, and the 
obligor ofthe assigned rights is an intended beneficiary ofthe promise. 
(emphasis added) 
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Kemboi v. Ocwen Loan Servicing, LLC, 2012 U.S. Dist. LEXIS 90954, *24-26 WL 2571287 
(N.D. W.Va. July 2,2012), quoting, Restatement (Second) o/Contracts § 328 

As Blue Ridge entirely failed to perform the assignor's unperformed duties it has 

breached the Lease Agreement and thus is not entitled to any payment related to the unperfonned 

duties and unsupplied material. Paying the amount of One Million Seventy Thousand and Six 

Hundred Dollars ($1,070,600.00) to Comvest is not what was required by or contemplated by the 

Lease Agreement. Rather, what the Lease Agreement quite clearly contemplated was payment, 

in full, of the vendors for the project, primarily Strand & Associates and G.E. Water Process 

Tech and other contractors required for the installation and functionality of the physical 

components of Train #5. 

No obligation on the part of the City became operative ~ess and until a valid and 

complete executed "Acceptance Certificate" was delivered to the Lessor ''within three (3) 

business days from the date ofdelivery ofthe Equipment." As no equipment was "delivered" as 

of the date of Comvest's defalcation there was never an acceptance of lease equipment and thus 

no obligation to pay on the part of the City. While there is an acceptance certificate included as 

an attached fonn exhibit to the Lease Agreement that bears the signature of then City Manager, 

John I. Rogers, III, it is not a completed acceptance certificate as it is undated and in any event 

was included in the Lease Agreement prior to funding of the Lease Agreement, let alone delivery 

and acceptance of any equipment. Furthermore, the very language of the Acceptance Certificate 

itself in paragraph 9 makes it clear that the Lessor has not fulfilled its obligations under the lease 

until the Vendor(s) has/have been paid: 

9. 	 Lessee hereby authorizes and directs Lessor to fund the acquisition 

cost of the Equipment by paying the Vendor(s) the invoice price(s) 

as set forth on the attached Description ofEquipment, and certifies 

that upon such payment, Lessor will have fully and satisfactorily 
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performed all of its covenants and obligations under the 
Agreement with respect to the Equipment 

(JA 554, Acceptance Certificate No.1 Form, p. 17 Master Equipment 

LeaselPurchase Agreement) 

While the City of Fairmont does not agree with Blue Ridge Bank's argument that it 

accepted a "right" as opposed to a delegation the end result would be the same even if they are 

correct. There is no right to receive full payment until there has been full performance as called 

for by the Master Lease/ Purchase Agreement: Therefore, until and unless Blue Ridge or 

Comvest pays for the total balance ofall the vendor invoices related to the completion of the 

project, (the City finished the project and paid for the remaining Five Hundred Six Thousand, 

Eight Hundred Twenty Three and 0611 00 Dollars ($506,823.06) of costs using other City 

resources) full and satisfactorily performance ofall of the obligations under the Agreement has 

not occurred and the City has no obligation to make any further payments to Blue Ridge. 

There are no set of circumstances short of payment in full by Comvest (or Blue Ridge 

Bank) of the total costs of the project that would require the City to pay the full amount of One 

Million Seventy Thousand and Six Hundred Dollars ($1,070,600.00) to Comvest (or Blue Ridge 

Bank). Blue Ridge Bank assumed the responsibilities of Comvest, or took the assignment 

subject to the assumption Comvest would fully perform the responsibilities, Blue Ridge Bank 

took the assignment subject to any and all defenses the City could raise against Comvest, Blue 

Ridge Bank provided to and entrusted Comvest with One Million Seventy Thousand and Six 

Hundred Dollars ($1,070,600.00) without any guarantees, representations or warranties of the 

City, the City of Fairmont neither requested nor even knew in advance that Blue Ridge Bank was 
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providing funds to Comvest and Blue Ridge Bank alone must suffer the consequences of its 

entrusting Comvest with such funds. 

4. 	 The Circuit Court Correctly Determined That Extrinsic Evidence Was 
Not To Be Considered 

As noted hereinabove since Blue Ridge Bank claims that all the facts are uncontested and 

that they previously agreed that the matter was ripe for summary judgment and that the terms of 

the Master Equipment LeaselPurchase Agreement and the Assignment were unambiguous it is 

quite puzzling that it would actually argue that parol evidence should have been considered by 

the circuit court. Once again, and as advanced hereinabove with respect to the metamorphosis of 

Blue Ridge Bank's long running, unvarnished acknowledgment that it took an assignment into its 

novel claim of taking only an assignment of a "payment stream" Blue Ridge should be estopped 

from making such a facially inconsistent claim. In any event the law on the matter is clear and 

was correctly cited and relied upon by the circuit court: "Parol evidence to prove an agreement 

between [a promisor and a promise] is inadmissible under the rule inhibiting the introduction of 

parol evidence to contradict, vary, add to, or detract from the terms of an unambiguous written 

instrument. Syl. Pt. 11, Lightner v. Lightner, 146 W.Va. 1024, 1025, 124 S.E.2d 355,357 

(1962). 

B. 	 Comvest Was Not The Agent of The City of Fairmont And Did Not Receive Funds 
From or Hold Funds From Blue Ridge Bank On Behalf of The City of Fairmont 

Blue Ridge Bank has identified the correct West Virginia case wherein this Court set forth 

factors to consider when determining if an agency relationship exists however, an analysis 

pursuant to Timberline Four Seasons Resort Mgmt. Co. v. Her/an, 223, W.Va. 730,679 S.E.2d 

329 (2009) fails to establish that Comvest was the agent for the City of Fairmont. First and 

foremost the agency argument fails because the very facts which Blue Ridge Banks asserts are 
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uncontested conclusively prove there was never a master servant relationship between the 

Comvest and the City of Fairmont. The City of Fairmont applied for a "Tax Exempt Lease." (JA 

576). Again, as Blue Ridge Bank repeatedly asserted, the terms of the Master Equipment 

LeaselPurchase Agreement speak for themselves and are unambiguous. The relationship 

between Comvest and The City ofFairmont was merely one ofLessor-Lessee as clearly defined 

in the Master Equipment LeaselPurchase Agreement. In the absence of some special contractual 

provision that specifically designated Comvest as the agent for the City of Fairmont the mere 

Lessor-Lessee relationship of the parties does not make one the agent ofthe other. Lilly v. 

Munsey, 135 W.Va. 247, 63 S.E.2d 519 (1951). 

The City ofFairmont did pay Comvest. It paid precisely as required pursuant to the Master 

Equipment LeaselPurchase Agreement and nothing more. It is hard to imagine what Lease 

Agreement wouldn't require the payment of consideration and there is nothing novel, unusual or 

indicative ofan agency relationship in the payment of consideration for a lease. Also, the 

payment of an $11,000.00 fee in a $1,070,600.00 financing transaction is not in the least peculiar 

or unusual when banks across the nation charge a .5% to 1 % origination fee in a mortgage loan 

transaction.7 No one would argue with a straight face that his mortgage lender was his agent. 

The City of Fairmont had no power ofdismissal with respect to Comvest as it had not 

employed Comvest to act as its agent. There simply was not any relationship between the parties 

that would have placed Fairmont in a position to "dismiss" Comvest. Comvest and Fairmont 

were parties to a Lease Agreement wherein their respective rights and duties are clearly and 

unambiguously defined: "Lessee hereby agrees to acquire, purchase and lease all the Equipment 

from Lessor and Lessor hereby agrees to sell, transfer and lease all the Equipment to Lessee all 

7 A 1% origination fee in this instance would be $10,760.00. 
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on the terms and conditions set forth in this Agreement." (JA p 536, Section 3.1 of Master 

Equipment LeaselPurchase Agreement). Nowhere in the agreement, which Blue Ridge Bank 

agreed was unambiguous, does it provide for any type of agency power for either party and 

nowhere does it give one party the power to "dismiss" the other. 

Likewise, and perhaps most important of all, the notion that the City of Fairmont was vested 

with any power of control over Comvest is patently absurd. Who has ever heard of or suggested 

that a Lessee has power of control over a Lessor? Ofcourse the City issued payment request 

forms to Comvest. That is what the agreement required. Ofcourse the City took the position 

that Comvest must pay the vendor invoices. That is what the agreement required. In the 

Timberline case the circuit court granted summary judgment based upon its fmding that 

Timberline Resort Realty was not owned or controlled by Timberline Four Seasons. However, 

this Court reversed that ruling because it determined that evidence had been presented to the 

circuit court showing that Timberline Four Seasons: 1. Controlled the operating checking 

account for Timberline Resort Realty; 2. Controlled the employees ofTimberline Resort Realty; 

3. Controlled payment of the operation expenses of Timberline Resort Realty; and 4. Controlled 

the payroll of Timberline Resort Realty. In this matter there has been no evidence presented to 

the circuit court that even remotely resembles the type of "control" evidence present in 

Timberline. In fact there is no evidence ofcontrol. Sending payment requests, the election of 

the type of lease agreement, requesting reimbursement are all actions that are contemplated 

and/or required by the Master Equipment LeaselPurchase Agreement. A party's adhering to the 

unambiguous requirements of a written contract is evidence of good faith and fair dealing but 

certainly not control. Moreover and once again all of these matters are irrelevant as no Court 

27 




should look beyond the four corners of the unambiguous contract concerned in this matter just as 

was correctly done by the circuit court of Marion County. 

C. 	The Circuit Court's Ruling With Respect To The "Hell Or High Water" Clause 
Was Correct And It Should Not Have Granted Summary Judgment To Blue Ridge 

~ 

The Lease Purchase Agreement contains the following provision: 

Section 5.4 Rental Payments to be Unconditional: Except as provided in 
Section 4.4, the obligation ofLessee to make Rental Payments or any other 

payments required hereunder shall be absolute and unconditional in all events. 
Notwithstanding any dispute between Lessee and Lessor or any other person, 
Lessee shall make all Rental Payments and other payments required hereunder 
when due and shall not withhold any Rental Payment or other payment pending 
fmal resolution ofsuch dispute nor shall Lessee assert any right of set-off or 

counterclaim against its obligation to make such Rental Payments or other 
payments required under the Agreement. Lessee's obligation to make Rental 
Payments or other payments during the Agreement Term shall not be abated 

through accident or unforeseen circumstances. 

Such provisions are generally referred to as "Hell or High Water" clauses, and require that 

payments be made come hell or high-water. "[H]ell or highwater provisions ... are generally 

enforceable. Wells Fargo Bank Minn. NA. Nassau Broad Partners, L.P., 2002 U.S. Dist. 

LEXIS 17191; 2002 WL 31050850, citing, Citibank, NA. v. Plapinger, 66 N.Y.2d 90,94-95, 

495 N.Y.S.2d 309,485 N.E.2d 974 (1985); Rhythm & Hues, Inc., v. The Terminal Marketing 

Co., Inc., 2002 U.S. Dist. LEXIS 10908,2002 WL 1343759, at *5 (June 19,2002); In re o.P.M 

Leasing Services, Inc., 21 B.R. 993, 1006-07 (Bankr.S.D.N.Y. 1982). 

However, there are instances such as in this case where there has been such a failure of 

consideration, failure to deliver the goods, lack of acceptance of the goods or other breach on the 

part of the lessor wherein courts have determined that such a clause is not enforceable. The 

overriding, simple and uncontested facts in this matter are that the City of Fairmont never 
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accepted the physical components ofTrain #5 prior to the assignment of the Lease Purchase 

Agreement to Blue Ridge Bank and that neither Blue Ridge Bank nor Comvest ever paid the 

vendors the full invoice price for the Train #5 project. Contained within the documents that 

make up the Lease Purchase Agreement is "Attachment 3 - Acceptance Certificate." This 

document is captioned "ACCEPTANCE CERTIFICATE No.1" and bears the signature of John 

I. Rogers, III, City Manager. While the acceptance certificate is signed it is not complete. 

Numbered paragraph 1 of the acceptance certificate attached to the Lease Purchase Agreement 

reads as follows: 

1. 	 The undersigned, as Lessee under the Agreement, acknowledges delivery, installation 
and receipt in good condition, and hereby accepts, all of the Equipment described on 
the attached Equipment List this day of , 20 __. 

The acceptance certificate does not indicate the date of delivery as the date has been left 

blank. Moreover, the Equipment described on the attached Equipment List is "Water Filtration 

System Equipment Upgrades." These are the same ''upgrades'' set forth in the "City ofFairmont 

- Train #5 Installation - Opinion ofProbable Costs II (JA 788, Exhibit C to Motion for Sununary 

Judgment of the city ofFairmont) provided to Blue Ridge by Comvest on August 10, 2009. The 

Lease Purchase Agreement itself is quite clear that an acceptance certificate must be "complete" 

and is to be "executed and delivered" only once the equipment has been delivered and accepted 

by the lessee: 

Acceptance Certificate: The document which shall be executed and delivered to Lessor 
as evidence of the acceptance of the Equipment by Lessee on the date thereof. (emphasis 
added). 

(JA 748, Article I, DEFINITIONS, IMPLEMENT A TION AND A ITACHMENTS) 
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Section 3.2 Equipment Delivery; Documentation: ... Upon delivery of the 
Equipment, Lessee shall inspect such Equipment, and if such Equipment meets Lessee's 
Specifications contained in the order and bid relating thereto, Lessee shall within three 
(3) business days from the date ofdelivery of the Equipment provide to Lessor a 
completed and executed copy of an Acceptance Certificate relating thereto. (emphasis 
added) 

(JA 752, Article III, LEASE OF EQUIPMENT) 

Lastly, and perhaps most importantly, the acceptance certificate itself unequivocally states that 

not until lessor pays the vendor(s) invoice price in full that "[l]essor will have fully and 

satisfactorily performed all of its covenants and obligations under the Agreement with respect to 

the equipment." (JA 554,771 Exhibit B, to Motion for Summary Judgment of City of Fairmont, 

Attachment 3, ACCEPTANCE CERTIFICATE No. 1.) 

While "Hell or High-Water" clauses are generally enforceable there are a number of 

cases across the country where, in cases similar to this one with a lack of delivery of equipment, 

lack of acceptance of equipment and failure of consideration, and failure of the functionality 

resulting from failure to pay vendors, that Courts have had no problem finding such a clause to 

be unenforceable even when there is a signed acceptance certificate. In Colonial Pacific Leasing 

Corp. v. J. WC.J.R. Corp., 977 P.2d 541, 1999 UT App 91 (Utah ct. App. 1999), the Utah Court 

of Appeals stated that taking possession of the goods, signing a form acceptance before receipt of 

goods, and making a lease payment are not detemlinative of acceptance. Id. at 545. In Moses v. 

Newman, 658 S.W.2d 119 (Tenn. Ct. App. 1983), the Tennessee Court of Appeals held 

acceptance had not occurred despite purchaser's possession of the goods because affording a 

purchaser a reasonable opportunity to inspect does not imply possession. Id. at 121-22. In Tri-

Continental Leasing Corp. v. Law Office ofRichard W. Burns, 710 S.W.2d 604 (Tex. Ct. App. 
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1985), the Texas Court of Appeals held that there was no acceptance because the buyer must 

have a reasonable opportunity to inspect the goods. Id. at 608. In Information Leasing Corp. v. 

GDR Investments, Inc., 152 Ohio App.3d 260,2003 Ohio 1366, 787 N.E.2d 652 (2003), the Ohio 

Court ofAppeals held that merely signing an acceptance certificate is not acceptance because the 

requirement of a reasonable time for inspection cannot be circumvented. Id. At 655-56. Under 

these cases, signing an acceptance certificate before delivery does not mean a lessee has accepted 

the goods. The lessee must have a reasonable time for inspection, which requires that lessee have 

actual possession of the goods. (see also, JAZ, Inc. v. Foley, 104 Hawai'i 148,85 P.3d 1099, 

1104 (2004), see also, Michael R. White Assos. V. Jawad, 2006 Bankr. LEXIS 4799; 2006 WL 

6810985, adopting the same reasoning of the JAZ, Inc. court in a factually similar situation to the 

case at bar.) 

It is also common for leases to contain so-called hell or high water covenants under 

which the lessee unconditionally agrees to make lease payments to the lessor notwithstanding 

any foreseeable or unforeseeable circumstances. Again, while such may be routinely enforced in 

a number of cases "they may not be enforced in situations in which a lessee lawfully withholds 

rental payments as a result of the lessor's failure to provide the lessee with peaceable possession 

of the leased equipment over the lease term. The right of peaceable possession guaranteed ... as 

a matter ofpublic policy may not be waived." Angelle v. Energy Builders Co., 496 So. 2d 509, 

(La. 1986), citing, Willenzik, Personal Property Leases in Louisiana, 44 La. L.Rev. 755, 780 

(1984), footnotes omitted, and, RNO Leasing Corporation v. Hollins & Hollins, Inc., 448 So. 2d 

1329 (La.App. 5th Cir. 1984), writ denied, 450 So. 2d 961 (La.1984). When, as is the situation in 

this matter, "the obligations to deliver and assure peaceable possession are not waivable and are 

deemed part of the contract" the lessor has breached the agreement between parties. Under those 
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circumstances, the lessee is not required to make rental payments. Id, citing, Honeywell, Inc. v. 

Courtesy Discount House, Inc., 413 So. 2d 222 (La. App. 4th Cir.1982). "The lessor may not 

compel the payment of rentals when it is unable to deliver and provide peaceable possession." 

Id The lessor in this matter, i.e. Comvest and/or Blue Ridge Bank agreed to "sell, transfer and 

lease all the Equipment to lessee, all on the terms and conditions set forth in this agreement." 

(JA p. 754 Exhibit B, to Motion for Summary Judgment of City of Fairmont, ARTICLE III, 

LEASE OF EQUIPMENT, Section 3.1, Agreement to Lease Equipment.) As it entirely failed to 

fulfill even this most rudimentary and initial requirement of the Lease Purchase Agreement it 

cannot be entitled to any further rents. 

Additionally, as with other arguments Blue Ridge Bank seeks to advance it really never 

sufficiently articulated or pursued recovery in the circuit court pursuant to a theory based upon 

the law regarding hell or high water clauses. While Blue Ridge Bank did reference the 

unconditional payment language contained in Section 5.4 of the Master Equipment 

LeaselPurchase Agreement it did so in a very cursory and superficial manner without any legal 

analysis or citation to authority to support its claim. Therefore, just as with its novel "payment 

stream" argument it should be estopped from advancing such claims on appeal. "TIns Court has 

stated that when a party relies in the trial court on a specific ground for relief or in defense, he is 

bound thereby, and will ordinarily be refused relief in the appellate court on any position 

inconsistent therewith." Syllabus Point 3, Bush v. Ralphsnyder, 100 W.Va. 464, 130 S.E. 807 

(1925). This Court applied that same reasoning in State v. Rodoussakis, 204 W.Va. 58, 511 

S.E.2d 469 (1998), wherein a criminal defendant sentenced to life without the possibility of 

parole sought to overturn Ins conviction based upon an appellate argument that the evidence at 

trial was insufficient to prove that the defendants own morphine rather than the victims own self
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administered morphine was the actual cause ofdeath when at trial he had argued that there was 

insufficient evidence to prove that morphine caused the victim's death. If a man sentenced to 

life without parole can be estopped from advancing an altered argument in the appellate court 

then surely a Bank that made a foolish decision to advance funds can be treated the same because 

after all liberty is more precious than lucre. 

CONCLUSION 

Finally, two sets of authority relied upon by Blue Ridge, one in its motion for summary 

judgment and one in its briefto this Court in advancement of its position actually seals its fate. 

First, in their motion for summary judgment Blue Ridge Bank cites to two cases where courts 

have examined which one of two innocent parties should have to bear a loss occasioned by a 

third party. InDaSilvav. Sanders, 600F.Supp.1008, 1014 (D.D.C. 1984), the District Court for 

the District of Columbia reasoned that "between two innocent parties, equity casts the loss upon 

the party who has trusted the third-person through whom the loss canle and who was in a 

position to protect itself." ld. In Lustenberger v. Hutchinson, 119 S.W.2d 921,922 (Mo. 1938) 

the Missouri Supreme Court reasoned that "Where one of two innocent parties must suffer by the 

act ofa third, he who has enabled such third person to occasion the loss must sustain it." ld. 

With respect to both of these lines ofreasoning it is Blue Ridge Bank that is described therein: 

Blue Ridge Bank trusted Comvest with over a million dollars and it and it alone was in a position 

to protect itself. As discussed extensively hereinabove, the decision of the circuit court and 

indeed this Court must be confined to an analysis of the four comers of the contract documents 

that the parties and the circuit court all agree are unambiguous. The Master Equipment 

LeaselPurchase Agreement is plainly a financing vehicle whereby, in multiple phases, Comvest, 

it assigns or sub-assigns will pay for and lease equipment and the services necessary to make the 
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equipment operable upon the delivery to and acceptance by the City ofFairmont of such 

equipment/services. The Assignment clearly and concisely states that it is being made subject to 

the rights of the lessor, City ofFairmont and that the Assignee has made a complete investigation 

of the facts and circumstances relating to the agreement. The City of Fairmont has honored all of 

its responsibilities and has paid every single cent that it owes to Blue Ridge Bank, who has 

always known and agreed that any and all payments made by the City were being made with a 

full and complete reservation ofany and all rights and defenses that it may have as to any future 

contested payments that Blue Ridge Bank claimed were due. Under the circumstances it was 

Blue Ridge Bank and Blue Ridge Bank only who had both the duty and the opportunity to 

protect itself and just as the City of Fairmont owes nothing to Comvest it likewise owes no more 

to any assignee of Com vest. Second, in its brief to this Court, Blue Ridge Bank Cites to a 1957 

opinion from the Supreme Court of Oregon, Daniels v. Parker, 209 Ore. 419, 306 P.2d 735, 

(1957) in a tortured effort to support its claims that the Restatement of Contracts (Second) 

imposes a duty upon the City of Fairmont to pay for something it never received and in spite of 

the fact that the law ofassignments clearly affords it all of the defenses it would have enjoyed 

against the same claim if it were advanced by Comvest. What is really being discussed by the 

Oregon Court in Daniels is the concept of the "bona fide purchaser" wherein "a person who 

innocently has acquired the title to something for which he has paid value is under no duty to 

restore it to one who would be entitled to reclaim it if the one receiving it had not been innocent 

or had not obtained the title or had not paid value therefore." Id at 421-422. This may well be a 

case upon which Blue Ridge Bank could rely upon in the event the City of Fairmont had paid the 

entire $1,070,600.00 over to Blue Ridge Bank and then sought to recover from it the portion that 

was never paid to the vendors but that simply is not the case herein. In its most quintessential 
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sense. Blue Ridge Bank, when it went through with the transaction with Comvest without taking 

appropriate steps to protect itself and failed to heed the clear language of the Lease Agreement 

and the Assignment, bought a "pig in a poke." The City of Fairmont had no part in the 

relationship between Blue Ridge Bank or the assignment transaction between the two and made 

no representations upon which Blue Ridge Bank could possibly rely. In this regard the City of 

Fairmont is truly an innocent party and owes no duty to Blue Ridge Bank as its rights flow only 

from the Master Equipment LeaselPurchase Agreement subject to all rights and defenses of 

Fairmont that could have ever been asserted against Comvest. So even to the extent they attempt 

to portray themselves as an innocent party, equitable principles nonetheless clearly saddle them 

with the loss. Wherefore, the respondent, City of Fairmont respectfully requests that this Court 

affIrm the ruling of the Circuit Court of Marion County granting the City summary judgment, 

denying Blue Ridge Bank's motion for summary judgment and denying Blue Ridge Bank's 

Nunc Pro Tunc motion. 

The City of Fairmont, 
By Counsel 
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