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ASSIGNMENTS OF ERROR 


A. 	The Circuit Court Erred In Holding That Blue Ridge Bank Took On A Full Assignment 
ofAll Lessor Duties and Obligations Under the Non-Escrow Lease. l 

B. 	 The Circuit Court Erred In Failing to Hold That The Lack Of Signature By Blue Ridge 
Bank Violated The Statute of Frauds. 

C. 	 The Circuit Court Erred In Failing To Hold That Comvest Held The City's Funds In An 
Agency Capacity And In Holding That Comvest Was Not To Give Money To The City. 

D. 	 The Circuit Court's Summary Judgment Order Erred In Holding That The City Of 
Fairmont's Election OfA Non-Escrow Agreement Was Irrelevant. 

E. 	 The Circuit Court Erred Regarding The Lease "Hell Or High Water" Clause And In 
Failing To Grant Summary Judgment In Favor Of Blue Ridge On Its Counter-Claim. 

F. 	 The Circuit Court Erred In Denying The Nunc Pro Tunc Motion. 


STATEMENT OF THE CASE 


This case involves the embezzlement of over $500,000 in funds by Comvest, LTD, Inc. 

("Comvest") that were part of a municipal Non-Escrow Lease with the City of Fairmont 

("City"). After Comvest filed for bankruptcy, the City filed the original complaint in this matter 

on March 15,2012. The City later sought leave to amend and added Blue Ridge as a defendant. 

The operative complaint is the Second Amended Complaint. Blue Ridge removed the civil 

action to Com vest's bankruptcy case as an adversary proceeding but the matter was ultimately 

remanded to the Marlon County Circuit Court. The City and Blue Ridge filed cross motions for 

summary judgment and the Circuit Court ruled in favor of the City. Blue Ridge attempted to file 

a motion to alter or amend that summary judgment order but experienced an electronic filing 

malfunction. Blue Ridge filed a motion seeking to have the motion to alter or amend deemed 

filed nunc pro tunc as of the date of the filing malfunction. The Circuit Court denied that motion 

as well. This appeal involves both orders. 

I This assignment includes the assignment oferror listed with the Notice ofAppeal that the Circuit Court 
erred in failing to consider parol, or extrinsic evidence. 



SUMMARY OF ARGUMENT 


Municipalities in West Virginia are prohibited from incurring debt beyond certain 

budgetary restraints so they finance purchases through leases rather than loans. Here, Comvest 

was a lease broker operating a leasing program through the West Virginia Municipal League. In 

a typical lease, a municipality would contact Comvest with a need to finance a purchase, 

Comvest would locate a lender such as Blue Ridge Bank (formerly Page Valley Bank) ("Blue 

Ridge"), to provide the financing and the lender would finance the purchase and receive an 

assignment of the payment stream along with a security interest. 

In establishing a lease with Comvest, a municipality may elect to have funds placed in 

escrow. In this case, the City elected not to place the funds in escrow. As a result of this 

election by the City, the lease documents were structured so that Blue Ridge immediately paid 

over $1,000,000 directly to Comvest upon execution of the lease documents and presentation of 

an assignment.2 Under the Non Escrow Lease, Comvest expressly retained the obligation to 

disburse funds at the City's request through issuance of a payment request form. There is no 

dispute in this case that Blue Ridge ceased to have any control over those funds once the City 

authorized and directed the transfer of those funds to Comvest. 

After the City made a successful request to Comvest for a reimbursement of out-of

pocket expenses in the amount of $573,054.42, the City discovered that Comvest had embezzled 

over $500,000 of the City's funds. Comvest and its principals filed bankruptcy thereafter. Blue 

Ridge faithfully performed its obligation to fund the lease proceeds to Comvest as was requir~ 

by the Non-Escrow Lease. The evidence clearly shows that Comvest retained the lessor 

obligations and that the City continued, well after execution of the Non-Escrow Lease, to treat 

2 The non-escrow lease at issue is the Master Equipment Lease! Purchase Agreement dated September 8, 
2009 (''Non-Escrow Lease") JA 891-930. 
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Comvest as the party that still owed the lessor obligations under the lease. Only after the City 

discovered it could not obtain any meaningful recovery from Comvest or its principals, did the 

City set its sights on Blue Ridge to suffer the loss. The City took the latent position that Blue 

Ridge became the lessor under the lease because of an assignment executed by the City Om! 

NOT executed by Blue Ridge). In that way, the City argued that Blue Ridge failed to fulfill its 

lessor obligations under the lease and therefore, the City was not liable to pay the balance of the 

lease payments owed to Blue Ridge. Although there is an assignment that purports to grant the 

lessor's right title and interest under the Non-Escrow Lease to Blue Ridge, there are limitations 

within the Non-Escrow Lease itself as to what may be assigned. More importantly, there is no 

signature or consent by Blue Ridge to take on any lease obligations. Blue Ridge, a lender, 

financed the lease and took an assignment of a right, the payment stream. 

In its summary judgment order, the Circuit Court misapplied the law of assignment 

versus delegation and found that Blue Ridge took a complete assignment of all the lessor duties 

and obligations under the Non-Escrow Lease, notwithstanding the lease limitations and the lack 

of signature or consent by Blue Ridge. The Circuit Court likewise failed to find that Comvest 

held the City's funds in an agency capacity and further failed to find that the City bore the risk of 

loss by electing not to escrow the funds and directing Comvest to hold the City'S funds. 

After entry of summary judgment, Blue Ridge attempted to file a motion to alter or 

amend the summary judgment order but experienced an electronic filing malfunction. Blue 

Ridge then sought permission to have the motion to alter or amend deemed filed nunc pro tunc 

as of the date of the attempted filing. The Circuit Court held that because Blue Ridge had no 

receipt of email notification verifying the filing as successful, Blue Ridge could not obtain relief 
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under Trial Court Rule, 15.13, designed to address unsuccessful filings due to an electronic filing 

malfunction. The instant appeal involves both of the Circuit Court's orders. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Given that there appears to be no case law directly governing the questions presented 

surrounding embezzlement ofmunicipal lease funds and the corresponding issues of assignment, 

agency and risk of loss, the Court should permit oral argument under Rule 20 to explore the 

issues of first impression in this case. 

STANDARD OF REVIEW 

The Circuit Court's Summary Judgment Order is reviewed under the de novo standard. 

Painter v. Peavy, 192 W. Va. 189, 192,451 S.E.2d 755, 758 (1994); Rubin Res., Inc. v. Morris, 

787 S.E.2d 641, 645, 2016 W. Va. LEXIS 506, *8 (2016) (We review the circuit court's 

[summary judgment] decision de novo, according no deference to the legal conclusions reached). 

As for the standard of review for the Nunc Pro Tunc Order, Blue Ridge has located no 

specific case addressing the applicable standard. However, Blue Ridge is informed and believes 

it would carry the same standard as used for review ofappeals involving procedural rules: clearly 

erroneous as to factual findings and de novo for conclusions oflaw. See Wolfe v. Adkins, 229 

W. Va. 31, 35, 725 S.E.2d 200, 204 (2011) (As to the County's motion for a new trial, authorized 

under Rule 59 of the West Virginia Rules of Civil Procedure, the standard of review, likewise, 

includes a de novo component, i.e., the inquiry on appeal concerns whether the ruling of the 

circuit court constituted an abuse of discretion, subject to a clearly erroneous standard as to 

findings of fact and a de novo standard as to conclusions of law). 
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STATEMENT OF UNDISPUTED FACTS 

The General Municipal Leasing Concept and Structure 

There are statutory limitations preventing West Virginia municipalities such as the City of 

Fairmont ("City") from incurring debt beyond certain annual budgetary constraints. W. Va Code § 

8-12-11. As a result, municipalities such as the City enter into lease purchase agreements to finance 

municipal purchases that would otherwise exceed budgetary constraints. ld. 

Comvest, Ltd, Inc. ("Comvest") would, upon request and application by a municipality, 

locate financing for municipalities for these leasing programs and Comvest would execute a lease, 

procure the equipment and then assign the payment stream to the lender that financed the transaction 

through an assignment of the lease. As part of execution of the lease, the municipality may elect to 

structure the lease as either an escrow funded transaction or a non-escrow funded transaction. The 

City entered into numerous leases with Comvest, both escrow and non-escrow, for the financing of 

various items. 

For example, the City and Comvest were previously parties to a Master Equipment 

LeaselPurchase Agreement dated January 14, 2003 under which the City financed $1,400,000 in 

water treatment facility upgrades. ("2003 Escrow Lease"). Joint Appendix, hereinafter ("JA") 812, 

§§ 1.2 (b) and (c) ofthat lease (and the Non-Escrow Lease in question) expressly distinguish between 

an escrow and non-escrow transaction and note the requirement of an escrow agreement if the City 

elects an escrow funded transaction. ld. The 2003 Escrow Lease was designated as an escrow 

financed transaction and was accompanied by an executed Escrow Agreement, designating First 

Security Bank as the escrow agent. JA 836-847. The 2003 Escrow Agreement expressly provides 

that the funds are placed with the Escrow Agent at closing and "are irrevocably held in trust for the 

benefit ofthe Lessee ..." JA 839 at § 3.01. 
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As another example, the City entered into a Master Equipment LeaselPw-chase Agreement 

with Comvest dated February 26,2003 for the financing of a truck. ("2003 Truck Lease") JA 849

870. The 2003 Truck Lease was designated as a non-escrow transaction and the $29,987.24 was 

immediately disbw-sed by Monongahela Bank (the financing bank) to Comvest upon execution of an 

Assignment, dated July 16, 2004. ("2003 Truck Assignment") JA 872-876. Once the final lease 

payment was made by the City, the City received a copy of the Assignment stamped "paid." Id. 

Thus, the City knew if it elected an escrow transaction, there would be an escrow agreement and the 

funds would be held by an escrow agent pending distribution. 

As explained by Eileen Layman, the City Finance Director during the City's 30(b)(6) 

deposition: 

5 Q And what's yow- understanding of the difference 
6 between an escrowed transaction and a non-escrowed 
7 transaction? 
8 A Just legal, with the trusting of the funds. 
9 Q Do you think that there's a better protection of 
10 funds in an escrow situation? 
11 A Yes. 
12 Q And why is that? 
13 A It's trust, it's in a trust. 
14 Q And to your understanding, when they're escrowed, 
15 they're typically held by an insw-ed bank? 
16 A Typically, yes. 

("Layman Deposition"), JA 881, p. 19. Conversely, the City knew that, in a non-escrow 

transaction, an assignment that transfers the lease payment stream to the lender calls for the 

immediate transfer of the financing to Comvest, without the benefit and protection of an escrow 

account. JA 872-876. Thus, prior to 2009, the City was aware through prior lease transactions 

between the City and Comvest, the City could elect to enter into an escrow transaction, where the 

funds are held in trust under an escrow agreement, or it could elect to enter into a non-escrow lease 
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transaction, where the funds are immediately disbursed to Comvest upon assignment. See generally 

JA 810-876. 

The Execution of the Non-Escrow Lease and Assignment 

In 2007 the City experienced a loss of capacity in its water filtration plant and it sought to 

upgrade the water treatment facility. JA 879: 3-15. The City approached Comvest about seeking 

financing ofthe water treatment plant upgrades through a lease: 

18 We wanted to include the debt service in the 
19 rates, and Comvest was a readily available source of funding. 
20 Because we had a history with Comvest, because they had our 
21 financials, we could get approval for the lease, so I 
22 contacted Comvest once Council approved moving forward with 
23 the project. 

JA 880.3 As a result, the City and Comvest became parties to a Master Equipment Lease! Purchase 

Agreement dated September 8, 2009 under which the City was to obtain water treatment equipment. 

("Non-Escrow Lease"), JA 891-930. Notwithstanding that the City had previously designated a 

prior water treatment upgrade lease as an escrow transaction, JA 810-847, the Non-Escrow Lease 

was created as a non-escrow transaction. JA 891-930. 

Section 11.1 of the Non-Escrow lease expressly states: "Section 11.1 Assignment by 

Lessor: This Agreement, Lessor's interest in the Equipment and the right ofLessor to receive 

payments hereunder, may be assigned and reassigned in whole or in part to one or more 

assignees or subassignees by Lessor at any time without obtaining the consent of Lessee. JA 901. 

Additionally, Section 5.2 of the Non-Escrow Lease - Rental Payments, states: "All rental 

payments shall be paid to Lessor at its offices at the address specified on the signature page 

hereof, or to such other person(s) or entity(ies) to which Lessor has assigned such Rental 

Payments . ..." JA 896. (emphasis supplied). 

3 It is noteworthy that the City Finance Director used the phrase "debt service." 
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At the time Blue Ridge was provided with a copy of the executed Non-Escrow Lease, Blue 

Ridge was also presented with an Assignment dated September 10, 2009 and signed by H. David 

Cutlip from Comvest. JA 944 at ~ 6. The Assignment expressly required Blue Ridge to immediately 

fund the amount of$1 ,070,600 to Comvest in exchange for the right to receive the payments set forth 

in the Non-Escrow Lease and corresponding amortization schedule. JA 938, ~ 2(b). 

The City never requested that the Non-Escrow Lease be designated as an escrow transaction. 

The Non-Escrow Lease was already designated a non-escrow transaction prior to its presentation to 

Blue Ridge and there was therefore no obligation placed upon Blue Ridge to escrow or otherwise 

protect the funds disbursed to Comvest. JA 891-930. Blue Ridge did not select Comvest to arrange 

the lease financing transaction between the City and Comvest. JA 945, ~ 12. 

The Non-Escrow Lease included an attachment designated as a Payment Request Form 

(attachment 10, page 25 of the Non-Escrow lease), JA 922. The Payment Request Form calls for 

Comvest to make payment to a designated Payee upon request by the City. This designation of 

Comvest as the party receiving Payment Request Forms was built into the Non-Escrow Lease and 

such designation did not change after assignment to Blue Ridge. The City issued multiple Payment 

Request Forms to Comvest, all ofwhich were issued to Comvestafter execution and financing ofthe 

transaction and after executi.on of the Notice and Acknowledgement of Assignment. Payment 

Request Forms, JA 951-959. 

Additionally, the City paid Comvest a fee of$11 ,000 for its services. Layman Deposition, JA 

882: 14-20. Conversely, Blue Ridge never paid Comvest any fee for any services. JA 945 at ~ 13. 

Blue Ridge had no ability, after presentation of the Assignment and funding of the Non-Escrow 

Lease, to direct or control any portion of the funds provided to Comvest under the Assignment. JA 

945 at~ 14. At no time during the performance of the Non-Escrow Lease did any representative 
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of the City indicate to Blue Ridge in any way that there was some unperfonned lessor obligation that 

they expected Blue Ridge to perfonn. JA 945 at,-r 15. As stated by the City Finance Director: 

24 Q I'm just asking if you're aware of a specific 
25 covenant or requirement that the bank was obligated to do 

---[ P 73]--
1 something after it provided financing. 
2 A I wasn't aware of anything. 

Layman Deposition, JA 883-884. 

Importantly, all equipment that Comvest was required to procure under the Non-Escrow 

Lease was ultimately provided to the City. Specifically, the tangible "Equipment" component of 

the Non-Escrow Lease represented $480,000 in equipment for which funds were actually paid to 

GE Water and Process Technologies. JA 885: 15-23; See also JA 926. The balance of the Non-

Escrow Lease funds represented installation costs. JA 885: 15-23; See also JA 926; JA 930. It is 

undisputed that Comvest provided the City with $537,054.42 after Blue Ridge funded the entire 

$1,070,600 to Comvest, a sum well in excess of the tangible equipment component of the Non-

Escrow Lease. JA 1228, ,-r 18. 

Section 9.2 of the Non-Escrow Lease provides - "Installation and Maintenance of 

Equipment" states that Lessor shall have no obligation to install, erect, test, inspect, service, 

or maintain the Equipment under any circumstances, but such actions shall be the 

obligation of the Lessee or the Vendor. JA 900. (emphasis supplied). 

Comvest's Embezzlement and The Aftermath 

At some point in March of 2010, the City learned that Comvest had effectively embezzled 

the balance of the City's funds, approximately $507,000, held by Comvest under the Non-Escrow 

Lease. Second Amended Complaint, JA 14 -15 at ~ 21-23. The City Attorney authored a 

memorandum indicating that: "I am sending Jim Christie a demand letter and advising him of our 
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claim. If he doesn't respond we'll sue Comvest, Ltd. and all other Comvest entities, possibly 

Weslaco, The Municipal League and anybody else we can get ahold of" JA 963. 

Additionally, the City Attorney wrote a letter dated March 18, 2010, over six months 

after Blue Ridge provided the financing for the Non-Escrow Lease, to the principals of Comvest 

stating that "Comvest was obligated to disburse the money for the benefit of the City." JA 968, 

Letter from Kevin Sansalone, City Attorney to David Cutlip and James Christie dated March 18, 

2010. Moreover, the letter expressly demands Comvest to pay over $512,500.00 "or otherwise 

provide reasonable assurances that Comvest, Ltd., Inc. has the financial means to and will honor 

its obligations under the Lease. Id. (emphasis supplied). The City clearly continued to treat 

Comvest as the party with continuing obligations under the Non-Escrow Lease. Id. 

Comvest filed its chapter 11 bankruptcy case on April 2, 2010 and the case subsequently 

converted to a case under Chapter 7. Case no -1: 10-bk-00838 NDWV. Under its original Complaint, 

the City initiated the above-styled civil action seeking recovery from the West Virginia Municipal 

League, James Christie and David Cutlip. JA 79-88. Comvest's principals, James Christie and H. 

David Cutlip, also filed individual chapter 7 ban1cruptcy cases - case numbers 1:12-bk-00076, 1:13

bk-00286, NDWV. After the Bankruptcy Court denied stay relief to proceed against Mr. Christie, 

and after the filing of Mr. Cutlip's bankruptcy, the City filed a motion in the Circuit Court for leave 

to file its Second Amended Complaint to, among other things, add Blue Ridge to assert a claim that 

the City's balance due to Blue Ridge under the Non-Escrow Lease should be modified on account of 

Comvest's embezzlement. JA 231-233; JA 21, Count VI. 

The City's Second Amended Complaint asserts that "Comvest owed the City and the public a 

fiduciary duty and a duty of trust with regard to the proceeds from the Lease-Purchase Agreement." 

JA 245, ~ 52. The City Finance Director agreed: 
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9 Q If you flip to Page 8, Paragraph 52, the Complaint 
10 alleges that Comvest owed the City and the public a fiduciary 
11 duty and a duty of trust with regards to the proceeds from the 
12 Lease Purchase Agreement. Would you agree with the allegation 
13 that Comvest owed the City a fiduciary duty and a duty of 
14 trust? 
15 A Yes. 

JA 889. The City's Second Amended Complaint further asserts that "[t]he misapplication of the 

money or property ofthe City in possession ofComvest was a breach of said fiduciary duty and duty 

oftrust." JA 19, ~ 54. 

Blue Ridge removed the case to Bankruptcy Court and the Bankruptcy Court ultimately 

remanded the civil action back to the Circuit Court for disposition. JA 612-618. The West Virginia 

Municipal League filed West Virginia Municipal League's Motion to Transfer Venue and 

Incorporated Memorandum of Law in Support Thereof, seeking a change ofvenue on the grounds 

that it would be difficult to obtain an fair adjudication of a case involving embezzlement of City 

water treatment facility funds from the area the water treatment facility serves. JA 620-629. The 

Motion to transfer Venue was denied by the Circuit Court. JA 682-683. 

The City confirmed during the Finance Director's 30(b)( 6) deposition that Blue Ridge did 

nothing improper under the Non-Escrow Lease: 

4 Q In your position as Finance Director, is there 

5 anything in the history of this particular transaction or in 

6 the documents that formed this transaction that you could look 

7 to to say Page Valley Bank didn't do this correctly? 

8 A No, I wouldn't know ofanything. 

9 Q Okay, so to your knowledge, there's nothing that the 

10 bank did improperly or incorrectly in this transaction? 

11 A No. 


JA 888. 
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Additionally, Jeffery Smell was the Comvest employee who oversaw execution and 

perfonnance of the execution of the Non-Escrow Lease. See generally JA 972, 973-9774 Mr. 

Smell testified that the lease obligations to procure equipment remained with Comvest 

notwithstanding the assignment ofthe Non-Escrow Lease: 

14 Q So in each instance that you're aware of, Comvest 
15 was procuring the equipment under the lease? 
16 A Yes. 
17 Q So even though the lease tenn said Lessor provides 
18 or procures the equipment, in your practice, that was always 
19 perfonned by Comvest, even post-assignment? 
20 A Yes. 
21 Q So is it fair to say that the obligation to procure 
22 equipment, in practice, is not a Lessor obligation that went 
23 to the bank? 
24 A No, correct. 
25 Q I'm sorry, let's do that again. Is it fair to say 

---[ P 94]--
1 that the obligation to procure equipment -
2 A Is not the bank's responsibility. 

JA 978-979. 

Jeffery Smell further testified that Comvest acted as an agent or trustee for the City of 

Fainnont: 

12 Q ... We discussed that the funds were provided to Comvest 
13 consistent with the terms of the Assignment. What becomes of 
14 the funds once they are placed with Comvest? How do the funds 
15 become utilized for their purpose under this transaction? 
16 A The funds go into an account, and then upon receipt 
17 of invoices and Payment Request Fonns, those funds are 
18 disbursed to specific vendors. 
19 Q And who makes requests that Comvest make a payment? 
20 A The City. 
21 Q Okay. Now I want to remember the question I was 
22 trying to ask you a minute ago. Okay, back to my prior 
23 question. I just wanted to ask that for context. If I 
24 understand this correctly from what you've told me, we have a 

4 The Second Amended Complaint alleges that the principals of Comvest, Mr. Christie and Mr. Cutlip 
were responsible for the embezzlement of the City's funds. JA 19 mI 53, 55 and 56. No allegation is 
made that Mr. Smell was involved in the embezzlement of funds. 

12 



25 Lessor and a Lessee, Comvest is the Lessor and the City of 
---[ P 29]--

1 Fairmont is the Lessee. The bank executes an Assignment and 
2 it gets the assigned right ofpayment under the lease, 
3 basically, as the substituted Lessor, is that your 
4 understanding? 
5 A Correct. 
6 Q Comvest remains involved in the transaction, 
7 correct? 
8 A They do. 
9 Q It has possession of the funds, and it processes 
10 payment requests? 
11 A Correct. 
12 Q Comvest, as I understand it -- Well, I'll ask you. 
13 Is it your understanding, is Comvest still the Lessor at that 
14 point? 
15 A I would say they have released that to the bank and 
16 that they're some sort of agent or trustee maybe. 
17 Q On behalf of whom? 
18 A The City. 

JA 973-974. Additionally, Jeffery Smell also testified that Blue Ridge Bank had no ability to 

direct or control disbursement of the funds after the transaction was funded: 

14 Q So is it fair to say that Page Valley Bank had no 
15 further direction or control over Comvest's processing of 
16 payment after the Assignment? 
17 A They had no further control. 
18 Q Okay, who did have control over decisions to make 
19 use of those funds? 
20 A Comvest as the agent, and the City ofFairmont. 

JA 975. 

Blue Ridge Bank's Counterclaim 

Blue Ridge's Counterclaim against the City asserts that, under the terms of the Non-

Escrow Lease, the City is liable for the balance of the monies owed under the Non-Escrow lease 

and for Blue Ridge's attorneys' fees for any default under the Non-Escrow Lease. JA 277-278, 

Answer and Counterclaim. Section 5.4 of the Non-Escrow Lease makes the payment 

obligations to Blue Ridge Bank "absolute and unconditional" and requires continued payment 
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even in the event of a dispute. JA 897. Under the amortization schedule in the Non-Escrow 

Lease, the City of Fairmont owed a payment on May 8, 2016 in the amount of $8,244.84 ("May 

Payment"). JA 910. Under Section 12.1 of the Non-Escrow Lease, an event of default is defined 

to include "Failure by Lessee to pay any Rental Payment or other payment required to be paid 

hereunder within ten (10) calendar days of the time and manner specified herein." JA 901. 

Twelve days after the May 8, 2016 due date for the May Payment, the City attempted to tender a 

partial payment in the amount of $3,782.50 to Blue Ridge by check dated May 20,2016. Check, 

JA 981.5 Section 12.2 of the Non-Escrow Lease provides Blue Ridge's remedies upon a default 

by the City. JA 902. Section 12.2 of the Non-Escrow Lease further provides the City will remain 

liable for all monies owed and all legal fees and other costs and expenses incurred by Blue Ridge 

with respect to the enforcement of any remedies available upon a default. ld. 

The Summary Judgment Motions and The Electronic Filing Error 

The City of Fairmont and Blue Ridge Bank filed cross-motions for summary judgment 

and the Court conducted a hearing on June 22, 2016. The Circuit Court entered its Order 

Granting Plaintiff's Motion for Summary Judgment And Denying Defendant Blue Ridge Bank's 

Motion for Summary Judgment ("First Summary Judgment Order") JA 1223-1247, on August 

17, 2016, granting summary judgment in favor of the City. 

Blue Ridge contacted the Court shortly thereafter and inquired as to whether the Circuit 

Court intended the "First Summary Judgment Order" to be a final and appealable order. The 

Circuit Court subsequently entered an amended order, JA 1248-1273 (hereinafter, the "Summary 

Judgment Order"), dated August 24, 2016 containing language indicating that the order was 

intended to be a final and appealable order. Under West Virginia Rule of Civil Procedure 59, 

Blue Ridge had until September 3, 2016 to file a motion to alter or amend the Summary 

S This is also the date the City filed its Motion for Summary Judgment. 
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Judgment Order. On September 2, 2016, counsel for Blue Ridge logged on to the e-file system 

and attempted to file Blue Ridge's Motion to Alter or Amend Summary Judgment Order 

("Motion to Alter or Amend"). JA 1274-1296. Webster J. Arceneaux, III stood behind Spencer 

Elliott while Mr. Elliott logged in to the e-file system and Mr. Arceneaux watched Mr. Elliott in 

what appeared to be a successful filing of the Motion to Alter or Amend. JA 1311-1312. The 

Motion to Alter or Amend was served via US Mail on all counsel ofrecord that day. JA 1275; JA 

1314. Additionally, an email from Rory Perry, Clerk of Courts for the West Virginia Supreme 

Court ofAppeals confirms that Spencer Elliott was logged into the e-file system on September 2, 

2016. JA 1470-1472. 

For reasons unknown to Blue Ridge, there was an electronic filing malfunction and the 

Motion to Alter or Amend was not successfully filed on September 2, 2016. On or about 

September 26, 2016, counsel for the City, with obvious knowledge of at least the attempted filing 

and a service copy, contacted the Circuit Court to inquire about whether the Motion to Alter or 

Amend would be set for hearing, at which time the filing malfunction was first discovered. JA 

1383. 

Blue Ridge filed Defendant Blue Ridge Bank, Inc. 's Motion Nunc Pro Tunc To Deem 

"Motion To Alter Or Amend" As Having Been Filed September 2, 2016 Due To Electronic 

Filing Malfunction ("Nunc Pro Tunc Motion") JA 1274-1295 on September 28,2016 requesting 

that the Motion to Alter or Amend be deemed timely filed given the electronic filing 

malfunction. The Circuit Court conducted a hearing on October 13,2016 and denied the Nunc 

Pro Tunc in its Order Denying Defendant Blue Ridge's Motion Nunc Pro Tunc To Deem 

"Motion To Alter Or Amend" As Having Been Filed September 2, 2016 Due To Electronic 
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Filing Malfunction entered October 21,2016 JA 1381-1391. This joint appeal of the Summary 

Judgment Order and the Nunc Pro Tunc Order followed. 

ARGUMENT 

A. 	 The Circuit Court Erred In Holding That Blue Ridge Bank Took On A Full 
Assignment of All Lessor Duties and Obligations Under the Non-Escrow Lease. 

The Circuit Court in paragraphs 27 to 48 of its Summary Judgment Order misapplied the 

law of assignment versus delegation. JA 1262-1268. Proper application of the law regarding 

delegation of a duty shows that the obligee must consent to take on the burdens of a transaction 

by assignment. In contrast, the assignment ofa right confers a benefit and requires no consent. 

There is no evidence in this case that Blue Ridge ever consented to taking on Lessor 

duties or any other obligations under the Non-Escrow Lease. The Non-Escrow Lease was 

documented as a lease in which Comvest, the Lessor, unequivocally remained a participant in the 

transaction. There is no dispute that the Payment Request Form, an attachment to the Non-

Escrow Lease, expressly designated Comvest as the party to whom the City would continue to 

ask to make equipment vendor and related payments. JA 922. 

The Circuit Court found, in its Summary Judgment Order, at Paragraphs 39, 45 and 48, 

that Blue Ridge, without any signature or other consent, became the "Lessor" under the Non-

Escrow Lease, not only with respect to the right to the payment stream, but also with respect to 

the ongoing lessor equipment and vendor obligations. JA 1262-1268. If that were true, Comvest 

would not have continued to perform those ongoing equipment obligations. If that were true, the 

Payment Request Forms would go to Blue Ridge - the new "Lessor," and the City would not 

have continued to treat Comvest as the Lessor. Clearly, that is not how the transaction was 

designed, nor do the undisputed facts support this ruling. 
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The Assignment (under which Blue Ridge agrees that it took the payment stream and 

security interest in the collateral) called for Blue Ridge to immediately fund the entirety of the 

$1,070,600.00 in financing to Comvest. JA 938, ~ 2(b). The entire case before this Court begs 

the question - if Blue Ridge fully perfonned its obligation to fund the entirety of the transaction 

(under a lease specifically chosen by the City as a non-escrow lease), why would Blue Ridge 

continue to owe an obligation to procure equipment or make payments to equipment vendors? 

More specifically, how can Blue Ridge be saddled with those "Lessor" equipment obligations 

when it did not execute the Assignment, thereby agreeing to take on such duties and obligations? 

As discussed below, the Circuit Court misapplied the law of assignment and delegation and 

therefore, this Court must reverse this clear error oflaw. 

1. The Non-Escrow Lease Provisions On Assignment. 

As established above, there is no signature by Blue Ridge on the Assignment or any 

other document agreeing to take on Lessor duties and obligations. The Non-Escrow Lease itself 

contains restrictive language as to what may be assigned. 

First, Section 11.1 ofthe Non-Escrow Lease expressly states: 

Section 11.1 Assignment by Lessor: This Agreement, Lessor's interest in the 
Equipment and the right of Lessor to receive payments hereunder, may be 
assigned and reassigned in whole or in part to one or more assignees or 
subassignees by Lessor at any time without obtaining the consent of Lessee. 

(emphasis supplied) JA 901. This provision of the Non-Escrow Lease expressly references an 

assignment of lessor's interest in Equipment (i.e. the security interest) and the right to receive 

payments, both items that constitute an assignment of a right - as opposed to the transfer of a 

perfonnance duty. Additionally, Section 5.2 of the Non-Escrow Lease - Rental Payments, 

states: "All rental payments shall be paid to Lessor at its offices at the address specified on the 

signature page hereof, or to such other person(s) or entity(ies) to which Lessor has assigned 
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such Rental Payments . ..." JA 896. (emphasis supplied). Clearly these provisions as a matter 

oflaw restrict the assignment to the right to payment, and not any duties related to equipment. 

2. The Circuit Court Misapplied the Law of Assignment Versus Delegation. 

It is undisputed that the Assignment is executed only by Comvest. JA 940. Moreover, 

there is a Notice and Acknowledgement of Assignment executed only by the City and 

acknowledged only by Comvest. JA 932. Nowhere on any document is a signature of Blue 

Ridge agreeing to take on "Lessor" equipment and vendor obligations under the Non-Escrow 

Lease. Nowhere is there any document showing that Blue Ridge consented to take on Comvest's 

equipment duties and obligations under the Non-Escrow Lease. As set forth below, while a 

"right" may be assigned without consent because it confers a benefit, the delegation of a duty 

requires affinnative consent before an assignee will be burdened with the assignor's duties and 

obligations. 

a. A "Right" May Be Assigned Without Consent. 

Case law indicates that a right may be assigned without consent of the assignee because it 

confers a benefit (but no burden) on the assignee - this is known as an assignment of a right: An 

"assignment" of a right is a manifestation of the assignor's intention to transfer such right, by 

virtue of which transfer the assignor's right to performance by the obligor is extinguished in 

whole or in part and the assignee acquires a right to such performance. Smith v. Buege, 182 W. 

Va. 204, 210, 387 S.E.2d 109, 114 (1989). 

h. The Delegation Of A Duty Requires Consent of the Assignee. 

The Circuit Court's Summary Judgment Order, at paragraphs 27 through 48, misapplied 

the law of assignment because it failed to consider the corresponding law of delegation of duties. 
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JA 1262-1268. Comment C of the Restatement (Second) of Contracts, § 316,6 expressly 

distinguishes between an assignment ofa right and a delegation of a duty: 

Assignment and delegation. In this Chapter rights are said to be 
"assigned"; duties are said to be "delegated." The phrase "assignment of the 
contract," which may refer to either or both, is avoided because "contract" is 
defined in § 1 in terms of the act or acts ofpromising. See § 328. "Assignment" is 
the transfer of a right by the owner (the obligee or assignor) to another person (the 
assignee). See § 317. A person subject to a duty (the obligor) does not ordinarily 
have such a power to substitute another in his place without the consent of the 
obligee; this is what is meant when it is said that duties cannot be assigned. 
"Delegation" of performance may be effective to empower a substitute to perform 
on behalf of the obligor, but the obligor remains subject to the duty until it has 
been discharged by performance or otherwise. 

Restatement (Second) of Contracts, § 316. 

Indeed: 

a distinction in law is made between the assignment of rights and the delegation 
"or assumption" of duties. Restatement (Second) of Contracts, § 316 (1979). 
"'Merely as assignee one does not become affirmatively liable for a deficit in 
accounts between his assignor and the other party to the assigned contract. Any 
such liability would have to be based upon an affirmative assumption, by the 
assignee, of the obligations of his assignor on the contract, or upon some 
independent contractual arrangements. '" United States v. Thompson and 
Georgeson, Inc., 346 F.2d 865, 869 (9th Cir. 1965); Lachmar v. Trunkline LNG 
Co., 753 F.2d 8, 9-10 (2d Cir. 1985) (assignee of rights under a bilateral contract 
is not bound to perform the assignor's duties under the contract unless he 
expressly assumes to do so) (applying New York law). Thus, an assignee is liable 
only for past breaches ifhe has "expressly assumed any duties correlative with the 
right assigned, there being no implication of assumption by the mere assignment." 
Schneider v. Dumbarton Developers, Inc., 247 U.S. App. D.C. 217, 767 F.2d 
1007, 1018 (D.C.Cir. 1985) (quoting Rittenberg v. Donohoe Construction Co., 
426 A.2d 338, 341 (D.C. 1981» (applying District of Columbia law). 

Paslowski v. Standard Mortg. Corp., 129 F. Supp. 2d 793, 798 (W.D. Pa. 2000). 

6 While this Court has not previously cited to Section 316, there is no doubt that this Court routinely cites 
with approval to the Restatement (Second) of Contracts. See Smith v. Buege, 182 W. Va. 204, 210, 387 
S.E.2d 109, 114 (1989); Boarman v. Boarman, 210 W. Va. 155, 158,556 S.E.2d 800, 803 (2001); Gaddy 
Eng'g Co. v. Bowles Rice McDavid Graff & Love, LLP, 231 W. Va. 577, 592, 746 S.E.2d 568, 583 
(2013); Conley v. Johnson, 213 W. Va. 251,255,580 S.E.2d 865,869 (2003); Lang v. Derr, 212 W. Va. 
257,260,569 S.E.2d 778, 781 (2002); Given v. Field, 199 W. Va. 394, 398, 484 S.E.2d 647,651 (1997); 
Fry Racing Enters v. Chapman, 201 W. Va. 391, 397,497 S.E.2d 541,547 (1997); Troy Mining Corp. v. 
Itmann Coal Co., 176 W. Va. 599,604,346 S.E.2d 749, 753 (1986). 
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Blue Ridge did not sign any document agreeing to take a delegation of Comvest's Lessor 

duties to procure equipment and pay equipment vendors, and there is no evidence of any 

agreement by Blue Ridge to affirmatively take on such obligations. Because of the Circuit 

Court's legal error on assignment, the tmderlying facts remain undisputed and this Court may 

reverse the Circuit Court's Summary Judgment Order and enter summary judgment in Blue 

Ridge's favor. 7 Reversal of the Circuit Court's ruling on assignment necessarily reinstates the 

City's payment obligations to Blue Ridge, as there is no performance breach by Blue Ridge. 

c. 	 The Authority Cited By The Circuit Court Actually Supports Blue Ridge Bank's 
Position That It Could Not Take A Delegation Of Duties Without Consent. 

The Circuit Court's Summary Judgment Order cites with approval to the Restatement 

(Second) of Contracts, § 3168 Rather than citing to Section 316, distinguishing between an 

assignment and a delegation, the Circuit Court cited with approval to Restatement (Second) of 

Contracts, § 328, which provides: 

Section 328 Interpretation ofWords ofAssignment; Effect of Acceptance ofAssignment 

(1) Unless the language or the circumstances indicate the contrary, as in an 
assignment for security, an assignment of "the contract" or of "all my rights under 
the contract" or an assignment in similar general terms is an assignment of the 
assignor's rights and a delegation ofhis unperformed duties under the contract. 

(2) Unless the language or the circumstances indicate the contrary, the acceptance 
by an assignee of such an assignment operates as a promise to the assignor to 
perform the assignor's unperformed duties, and the obligor of the assigned rights 
is an intended beneficiary of the promise. 

7 Specifically, the Circuit Court's Summary Judgment order states "Blue Ridge Bank is subject to the 
unperformed duties and obligations under the Master Lease Purchase Agreement. Specifically, Blue 
Ridge Bank was obligated to acquire and lease 'Train #5' upgrade equipment to the City. As Blue Ridge 
Bank has failed to acquire the necessary equipment and lease the same to the City as obligated to do 
under the Master lease Purchase Agreement, it is not entitled to any payment related to unperformed 
duties and unsupplied equipment." JA 1268, ,48. 
8 JA 1265,,37, citing with approval to Restatement (Second) ofContracts, § 328. 
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Id. Importantly, the provisions of Section 328 do not purport to eliminate the consent 

requirement for a delegation under Section 316. The only logical reconciliation of the two 

provisions is that consent is presumed under Section 328. Or, at a minimum, lack of consent 

meets the "unless circunlstances indicate to the contrary" language. Moreover, the comments 

and illustrations further establish that financial institutions do not typically take on a delegation 

ofduties and obligations: 

As set forth in comment b: 

b. Contrary agreement; assignment for security. This Section states rules of 
presumptive interpretation which yield to a manifestation of a different intention. 
In particular deiegation and assumption ofthe assignor's duties is not ordinarily 
implied where the contract calls for personal performance by the assignor. Again, 
an assignment as security does not ordinarily delegate performance to the 
secured party, and the secured party does not assume the assignor's duties. See 
Uniform Commercial Code §§ 2-210, 9-317. Under §§ 9-102 and 9-104 of the 
Code a sale of "accounts or chattel paper" is treated as a secured transaction 
unless it is part of the sale of a business or unless the assignee is to perform the 
contract. The quoted terms are limited by definitions in § § 9-105 and 9-106 to 
"monetary obligations" or "rights to payment." See Reporter's Note to § 317. 

Restatement (Second) of Contracts, § 328, Comment b. (emphasis supplied). Here, not only was 

Blue Ridge taking a security interest in the equipment to secure the right to the payment stream, 

but personal performance of the Lessor equipment obligations was expressly retained by 

Comvest, as evidenced by both the designation of Comvest on the Payment Request Form and by 

the City's course of conduct following discovery of Comvest's embezzlement of funds.9 

In Illustrations 2 and 3 under Section 328, the financial institution at issue receives an 

assignment of a payment stream but is under no obligation to perform duties: 

9 In a letter dated March 18, 2010, over six months after Blue Ridge provided the financing for the Non
Escrow Lease, Kevin Sansalone, acting City Manager, wrote to the principals of Comvest stating that 
"Comvest was obligated to disburse the money for the benefit of the City." See Letter from Kevin 
Sansalone, City Attorney to David Cutlip and James Christie dated March 18, 2010, JA 967-969. 
Moreover, the letter expressly demands Comvest to pay over $512,500.00 "or otherwise provide 
reasonable assurances that Comvest, Ltd., Inc. has the fmancial means to and will honor its obligations 
under the Lease. /d. 
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In illustration 2 to comment b (relating to an assignment to a financial institution), 
"A assigns 'the contract' or 'all A's rights under the contract' to C, a financial 
institution. Delivery of the oil is not delegated to C, and C is under no duty to 
deliver oil." 

Id. 

In illustration 3 (also relating to an assignment to a financial institution) "A sells 
and delivers an automobile to B, the price to be paid in installments, and assigns 
to C for value 'all A's rights under the contract.' After B has made all the 
payments, the automobile is discovered to have been stolen and is retaken by the 
owner. C is not liable to B for breach of warranty oftitle; A is." 

Id. 

Illustration 3 is based Daniels v. Parker, 209 Ore. 419,420, 306 P.2d 735 (1957) and is 

directly on point. In that case, the plaintiff purchased a vehicle from Frazier Motor Company and 

entered into a sales contract under which plaintiff agreed to pay 24 monthly installments of 

$80.23. In connection with the sale, Frazier Motor Company assigned all of its right, title and 

interest in the sales contract and in the vehicle securing the same to the defendants, who financed 

the transaction. The plaintiff made all payments to the defendants and the defendants deemed 

the contract paid and issued the title to plaintiff. The plaintiff later sold the car to a new 

purchaser. Unbeknownst to the parties, the vehicle had been stolen and the original owner 

repossessed the vehicle from plaintiffs purchaser. The plaintiff was obligated to refund the 

purchase price to his purchaser. However, during this time Frazier Motor Company had become 

insolvent. As a result, the plaintiff sought recovery from the defendants, who financed the 

transaction. The Court noted that there was no evidence of bad faith on the part of either the 

plaintiff or the defendants. Id. The Court found that the plaintiffs remedy really rested with 

Frazier Motor Company, and that the defendants who financed the transaction could not be held 

liable for Frazier Motor Company's obligations: 
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The plaintiff contends that having paid money to defendants on a contract, 
the consideration of which failed, he is entitled to a return of his money. This 
would be true in an action by plaintiff against Frazier Motor Company and would 
be equally true here if the defendants stood in the same shoes. However, an 
assignee is ordinarily not liable upon a contract unless he has assumed the 
liabilities thereof. 

Daniels v. Parker, 209 Ore. 419, 422, 306 P.2d 735, 736 (1957). 

Here, the City is like the vehicle purchaser; Comvest is like Frazier Motor Company, and 

Blue Ridge is like the defendants who financed the transaction. When the subject matter of the 

transaction was converted (i.e. vehicle stolen/funds embezzled), the plaintiff's remedy is against 

the financer only if the financer expressly assumed those liabilities. Nowhere within the four 

corners of the Non-Escrow Lease or the Assignment did Blue Ridge expressly assume 

Comvest's "Lessor" duties and obligations. Thus, even the Restatement authority offered by the 

Circuit Court does not support a holding that Blue Ridge, a financial institution, took on a 

delegation of the lessor's duties and obligations without consent, and this Court should reverse 

the Circuit Court's erroneous conclusions. 1o 

d. 	 The Circuit Court Erred In Refusing To Consider Extrinsic Evidence On The 
Issue Of Assignment. 

Extrinsic evidence is admissible under two specific situations relevant to this discussion. 

First, "Parol evidence is always admissible to show additional facts or independent facts 

contemporaneously agreed upon and not inconsistent with or contradictory of the written 

contract." Weirton Sav. & Loan Co. v. Cortez, 157 W. Va. 691, 699, 203 S.E.2d 468, 473 

10 The Circuit Court at Paragraph ~ 29 also cited to Kemboi v. Ocwen Loan Servicing, LLe, No. 3:11
CV-36 L, 2012 WL 2571278 (N.D.W.Va., 2012) for the general proposition of approval of Restatement 
(Second) of Contracts, §328. JA 1262. Although the case did not center on the question of whether the 
assignee signed an agreement agreeing to take on a delegation of duties, there is no question that the 
parties in that case entered into a purchase agreement (transferring rights and obligations under a master 
services agreement for loan servicing rights), a document which, under the circumstances, would have 
undoubtedly been executed by the purchaser establishing consent. Moreover, the documents purchased 
by Ocwen expressly delegated duties. Id. 
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(1974). Second, "[W]here the meaning is uncertain and ambiguous, parol evidence is admissible 

to show the situation of the parties, the surrounding circumstances when the writing was made, 

and the practical construction given to the contract by the parties themselves either 

contemporaneously or subsequently." Lee Enters. v. Twentieth Century-Fox Film Corp., 172 W. 

Va. 63, 66, 303 S.E.2d 702, 705 (1983) (citing Watson v. Buckhannon River Coal Co., 95 W. Va. 

164, 120 S.E. 390 (1923)) . 

There is no dispute that Comvest retained the Lessor obligations to honor payment 

disbursement requests. JA 922. Blue Ridge asserts that proper application of the law of 

assignment versus delegation ( discussed above) establishes that there was no delegation of 

Lessor duties under the Non-Escrow Lease. Such an interpretation harmonizes the assignment 

of the payment stream to Blue Ridge, while also establishing Comvest's retention of Lessor 

duties and obligations. This is the only permissible "unambiguous" interpretation of the Non

Escrow Lease. Accordingly, extrinsic evidence showing that the City continued to treat Comvest 

as the Lessor is "consistent" with Comvest's retention of Lessor duties and obligations. 

The Circuit Court's view of the Non-Escrow Lease, under which Blue Ridge took on a 

delegation of the Lessor duties and obligations, is the interpretation that creates a fundamental 

ambiguity. Specifically, the Summary Judgment Order stated that Comvest's continuing role 

was irrelevant because the Circuit Court viewed the language of the Non-Escrow Lease and the 

Assignment to be unambiguous. JA 1269, ~ 49b. Yet, the Circuit Court wholly ignored the fact 

that the Payment Request Form, incorporated as part of the Non-Escrow Lease, designated 

Comvest as the party to whom the City would make payment requests. JA 922. If, as the Circuit 

Court holds, Blue Ridge became the Lessor responsible for performing Lessor duties and 
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obligations, such a result in inconsistent with the Payment Request Form expressly designating 

Comvest as the party to make equipment disbursements at the City's requests. 

Thus, extrinsic evidence can and should have been considered as being either (i) 

consistent with Comvest retaining Lessor obligations under the Non-Escrow Lease, or (ii) as 

explaining an ambiguity under the interpretation that lessor obligations somehow passed to Blue 

Ridge without consent, all while Comvest was still expressly designated to continue to perform 

such Lessor obligations. This Court should reverse the Circuit Court's Summary Judgment Order 

and find it was error not to consider the available extrinsic evidence. 

e. 	 The City of Fairmont's Own Actions Support That Lessor Equipment Duties 
Remained With Comvest. 

The City's actions after the discovery of Comvest's embezzlement clearly show that the 

City continued to treat Comvest as the party with "Lessor" obligations under the Non-Escrow 

Lease. 

First, upon discovery of Comvest's embezzlement of the City's funds, the City sent a 

Payment Request Form to Comvest, requesting the balance of the City's funds. JA 958. It is 

significant that no such request was ever made to Blue Ridge. Second, the City's Second 

Amended Complaint asserts that "Comvest owed the City and the public a fiduciary duty and a duty 

of trust with regard to the proceeds from the Lease-Purchase Agreement." JA 19, ~ 52. The City of 

Fairmont Finance Director agreed: 

9 	 Q If you flip to Page 8, Paragraph 52, the Complaint 
10 alleges that Comvest owed the City and the public a fiduciary 
11 duty and a duty of trust with regards to the proceeds from the 
12 	 Lease Purchase Agreement. Would you agree with the allegation 
13 that Comvest owed the City a fiduciary duty and a duty of 
14 	 trust? 
15 	 A Yes. 

JA 889. 
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The City's Second Amended Complaint further asserts that "[t]he misapplication of the 

money or property of the City in possession ofComvest was a breach ofsaid fiduciary duty and duty 

oftrust." JA 19, ,54. 

Next, the City Attorney wrote a letter to the principals of Comvest dated March 18, 2010, 

over six months after Blue Ridge provided the financing for the Non-Escrow Lease, stating that 

"Comvest was obligated to disburse the money for the benefit of the City." See Letter from 

Kevin Sansalone, City Attorney to David Cutlip and James Christie dated March 18, 2010, JA 

967-969. Moreover, the letter expressly demands Comvest to pay over $512,500.90 "or 

otherwise provide reasonable assurances that Comvest, Ltd., Inc. has the financial means to and 

will honor its obligations under the Lease." ld. (emphasis supplied). 

In fact, it was not until May to, 2013, more than three years after the discovery of the 

embezzlement, and more than one year after the filing of the original complaint, that the City set 

its sights on Blue Ridge suffering the City's loss by adding Blue Ridge as a defendant under the 

Second Amended Complaint. JA 1250,'1; JA 14-15,,23. 

Blue Ridge Bank funded the transaction and that was its sole purpose under the 

documents. The City's post-embezzlement actions were wholly consistent with the view that 

Comvest was the party that retained the Lessor duties and obligations and that Blue Ridge 

accepted none of the obligations. 

f. 	 Deposition Testimony Supports That Lessor Equipment Duties Remained 
With Comvest. 

The City Finance Director testified that she was aware of no additional obligations Blue 

Ridge owed to the City after funding the Non-Escrow Lease: 

24 Q I'm just asking if you're aware ofa specific 
25 covenant or requirement that the bank was obligated to do 

---[ P 73]--
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1 something after it provided financing. 

2 A I wasn't aware ofanything. 


Layman Deposition, JA 883-884. Additionally, the City Finance Director further confirmed that 

Blue Ridge did nothing wrong in its performance of its obligations under the transaction: 

4 Q In your position as Finance Director, is there 

5 anything in the history of this particular transaction or in 

6 the documents that formed this transaction that you could look 

7 to to say Page Valley Bank didn't do this correctly? 

8 A No, I wouldn't know ofanything. 

9 Q Okay, so to your knowledge, there's nothing that the 

10 bank did improperly or incorrectly in this transaction? 

11 A No. 


JA 888, Layman Deposition. 

Next, Jeffery Smell the Comvest employee who oversaw execution and performance of 

the execution of the Non-Escrow Lease, testified that the lease obligations to procure equipment 

remained with Comvest notwithstanding the assignment of the Non-Escrow Lease: 

14 Q So in each instance that you're aware of, Comvest 
15 was procuring the equipment under the lease? 
16 A Yes. 
17 Q So even though the lease term said Lessor provides 
18 or procures the equipment, in your practice, that was always 
19 performed by Comvest, even post-assignment? 
20 A Yes. 
21 Q So is it fair to say that the obligation to procure 
22 equipment, in practice, is not a Lessor obligation that went 
23 to the bank? 
24 A No, correct. 
25 Q I'm sorry, let's do that again. Is it fair to say 

---[ P 94]--
1 that the obligation to procure equipment -
2 A Is not the bank's responsibility. 


Deposition transcript of Jeffery Smell, JA 978-979. 

The foregoing testimony supports Blue Ridge's position that it did not take on Lessor 

equipment obligations under the Non-Escrow Lease. Accordingly, it was error by the Circuit 
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Court to exclude such extrinsic evidence as it is admissible either (i) as consistent with the 

interpretation of the Non-Escrow Lease when the doctrine of assignment and delegation is 

properly applied, or (ii) to explain or supplement the fundamental ambiguity of Comvest's 

continuing performance of Lessor obligations under an interpretation that those obligations 

somehow passed to Blue Ridge. This Court should reverse the Circuit Court's erroneous 

decision not to consider the extrinsic evidence that supported Blue Ridge. 

B. The Circuit Court Erred In Failing to Hold That The Lack Of Signature By 
Blue Ridge Bank Violated The Statute of Frauds. 

As set forth above, the Circuit Court's Summary Judgment Order, at paragraphs 27 to 48 

held that Blue Ridge became the Lessor with all lessor duties and obligations, all without a 

signature by Blue Ridge agreeing to take on such duties and obligations. II JA 1262-1268. There 

is no dispute that the Non-Escrow Lease on its face was structured to run for a term of multiple 

years. 12 The Non-Escrow Lease is obviously a contract that cannot be performed within one 

year. 

In order to obligate Blue Ridge to perform the Lessor's duties under the Non-Escrow 

Lease, the West Virginia Statute of Frauds requires such an agreement to have been signed by 

Blue Ridge: 

§55-1-1. When writing required. 

No action shall be brought in any of the following cases: 

* * * 
(f) Upon any agreement that is not to be performed within a year; or 

* * * 

11 Blue Ridge specifically argued at summary judgment that it could not be obligated as the "Lessor" 
because it did not execute the assignment. To the extent Blue Ridge did not specifically invoke the 
Statute of Frauds at summary judgment, the argument was raised in the Motion to Alter Or Amend, an 
exhibit to the Nunc Pro Tunc Motion. JA 1280-1295. The Statute of Frauds argument is also reviewable 
under the plain error doctrine. 
12 The amortization schedule attached to the Non-Escrow Lease shows 180 monthly payments of 
8,244.84. JA 908-912. 
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Unless the offer, promise, contract, agreement, representation, assurance, or 
ratification, or some memorandum or note thereof, be in writing and signed by the 
party to be charged thereby or his agent .... 

W. Va. Code §55-1-1. MacQuoid v. West Va. Newspaper Publishing Co., 105 W. Va. 20, 24, 

141 S.E.2d 398,399 (1928) (no writing was signed by defendant or its agent at the time). Thus, 

Blue Ridge could not have taken a delegation of the Lessor's duties and obligations absent a 

signature by Blue Ridge, the party to be charged with the obligation. Accordingly, the Circuit 

Court's Summary Judgment Order must be reversed to the extent it holds that Blue Ridge took 

on an assignment and delegation of all Lessor duties and obligations under the Non-Escrow 

Lease. 

C. The Circuit 	Court Erred In Failing To Hold That Comvest Held The City's 
Funds In An Agency Capacity And In Holding Comvest Was Not To Give 
Money To The City. 

It is undisputed that the City selected a "non-escrow transaction." It is also undisputed 

that the City's election directed Blue Ridge to immediately provide $1,070,600 to Comvest upon 

presentation of the Assignment. JA 938, ~ 2(b). The Non-Escrow Lease is silent as to 

Comvest's fiduciary duties to the City with respect to funds in its possession. Even by the City's 

own admissions Comvest was holding the City's funds in a fiduciary capacity. JA 19, ~ 52. Yet, 

the Circuit Court never addressed Blue Ridge's argument that Comvest was holding City funds 

in an agency capacity. The Circuit Court's only treatment of that argument was to assert that 

Blue Ridge somehow "knew of and pemlitted Comvest to continue to perform sometime after 

the assignment had been made." JA 1269, ~ 49b. 13 

Comvest retained the Lessor duties and obligations under the Non-Escrow Lease, and by 

holding the City's funds at the City's direction under the transaction specifically chosen by the 

13 As established above, the Non-Escrow Lease expressly designates Comvest as the "performing" party. 
See discussion at Section A, supra. here is no basis in fact for the Circuit Court to claim that Blue Ridge 
"permitted" something mandated by the Non-Escrow Lease. 
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City as a non-escrow transaction, Comvest was also acting as the City's agent. Thus when 

Comvest obtained the funds in a fiduciary capacity as the City's agent, the City did get the funds. 

The City cannot ask Blue Ridge, as an innocent party, to suffer a loss on account of theft by the 

City's own agent. 

This Court has established the standard for detennining if an agency relationship exists as 

follows: 

In assessing whether an agency relationship exists, we have traditionally held that 
"[t]here are four general factors which bear upon whether a master-servant 
relationship exists for purposes of the doctrine of respondeat superior: (1 ) 
Selection and engagement of the servant; (2) Payment of compensation; (3) 
Power of dismissal; and (4) Power of control. The first three factors are not 
essential to the existence of the relationship; the fourth, the power of control, is 
determinative. " 

Timberline Four Seasons Resort Mgmt. Co. v. Herian, 223 W. Va. 730, 735, 679 S.E.2d 329, 

334 (2009). Examination of the four factors set forth above, particularly the fourth, power and 

control, leave no room for doubt that Comvest was acting as agent for the City of Faimlont. 

(1) Selection and Engagement of the Servant. It is undisputed that the City sought 

out Comvest to arrange for a lease for the subject water treatment equipment. (Blue Ridge did 

not seek out Comvest looking to finance an equipment lease). JA 880. Moreover, by selecting a 

non-escrowed transaction, rather than an escrow transaction, the City voluntarily selected the 

option to make payment disbursement requests through Comvest. See generally JA 891-930. 

Clearly, Blue Ridge had no input in the City's selection of Comvest. This first factor tends to 

show that Comvest was an agent for the City. 

(2) Payment of Compensation. The City paid Comvest an $11,000 fee for its role in 

the Non-Escrow Lease. 14 It is undisputed that there was no fee of any kind paid by Blue Ridge 

14 	 14 Q Do you have any reason to believe that there was a 
15 fee to be paid Comvest that came from those funds? 
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to Comvest. This second factor shows that Comvest was an agent for the City. 

(3) Power of Dismissal. It is sufficient for this third factor to note that Blue Ridge 

had no ability whatsoever to dismiss Comvest or otherwise control any relationship between the 

City and Comvest. The only party with any relationship with Comvest was the City. Blue Ridge 

had no authority to dismiss Comvest from its role in holding and disbursing the City's funds. 

Blue Ridge only financed the transaction and collected payments. This third factor shows that 

Comvest was agent for the City. 

(4) Power of Control. This fourth factor should be analyzed by comparing the power 

of control held by the City over Comvest and the complete absence of control held by Blue 

Ridge over Comvest. The City clearly issued each of the Payment Request Forms to Comvest. 

JA 951-959. The City never requested payment from Blue Ridge (nor could it). Moreover, it is 

undisputed that all payment disbursement requests (after funding) were submitted to Comvest. 15 

Moreover, the City Finance Director testified that it was only the City that exercised the control 

over Comvest by issuing payment requests: 

8 Q And just to reiterate, you would agree that in each 
9 instance where a Payment Request Form was filled out, it was 
10 the City's decision to fill out the form and send it to 

16 A Yes. 
17 Q Do you know what that was? 
18 A $11,000. 
19 Q And so the City's funds paid Comvest's fee, correct? 
20 A Yes. 

Layman Deposition, JA 882. 

15 	 3 Q Okay. As we've indicated, payment disbursement 
4 requests were sent directly to Comvest, as opposed to the 
5 bank, correct? 
6 A Yes. 

Layman Deposition, JA 884. 
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11 Comvest requesting payment of the sums referenced on the form? 
12 A Yes. 

Layman Deposition, JA 887. 

Next, Jeffery Smell from Comvest testified that Blue Ridge had no ability to direct or 

control disbursement of the funds after the transaction was funded: 

6 Q When those funds were received by Comvest and the 
7 Assignment was executed, do you think that Page Valley Bank 
8 could have issued you a payment disbursement request? 
9 A No. 
10 Q Do you think Page Valley Bank could have had any 
11 hand in directing what became of those funds after the money 
12 was provided under the Assignment? 
13 A No. 
14 Q So is it fair to say that Page Valley Bank had no 
15 further direction or control over Comvest's processing of 
16 payment after the Assignment? 
17 A They had no further control. 
18 Q Okay, who did have control over decisions to make 
19 use of those funds? 
20 A Comvest as the agent, and the City ofFairmont. 

Jeffery Smell Deposition, JA 975. Importantly, Jeffery Smell also expressly characterized 

Comvest as the City's agent. Jeffrey Smell Deposition, JA 974-975. 

Moreover, as set forth above, the City expressly acknowledged that "Comvest was 

obligated to disburse the money for the benefit of the City" after the Non-Escrow Lease was 

assigned to Blue Ridge. JA 967-969. Further, the City Attorney's letter, dated March 18,2010, 

(over six months after Blue Ridge provided the financing for the Non-Escrow Lease) expressly 

demands Comvest to pay over $512,500.00 "or otherwise provide reasonable assurances that 

Comvest, Ltd., Inc. has the financial means to and will honor its obligations . .. " Id. (emphasis 

supplied). At no time did the City seek such performance from Blue Ridge, because Blue Ridge 

had performed its obligations under the Assignment to finance the lease transaction. This fourth 

factor shows that Comvest was an agent for the City. 
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All factors used by the West Virginia Supreme Court in Timberline, supra, to establish an 

agency relationship, unequivocally establish that when the City elected a non-escrow transaction, 

thereby causing Blue Ridge to provide the Non-Escrow Lease financing to Comvest (as 

required), Comvest was thereafter holding the funds in a fiduciary capacity for the City and 

acting as the agent for the Pty. Indeed, the City's Second Amended Complaint asserts that 

"Comvest owed the City and the public a fiduciary duty and a duty of trust with regard to the 

proceeds from the Lease-Purchase Agreement." JA 19, ~ 52. 

Additionally, the Circuit Court's analysis was further flawed in holding that Comvest was 

not to pay money to the City. Specifically, the Circuit Court's Summary Judgment Order at ~ 16 

stated "There is no language in the agreement that contemplated that there should be any money 

provided directly to the City by Comvest ...." JA 1232-1233. However the undisputed 

evidence in the case specifically establishes the contrary: Specifically, it is undisputed that on 

September 11,2009, the City issued Payment Request Form to Comvest listing the payee as the 

City of Fairmont and requesting a "reimbursement" which was honored by Comvest. JA 951. 

Next, after the City discovered Comvest's embezzlement of City funds, the City sent another 

payment disbursement request on March 16, 2010, again listing the City of Fairmont as payee 

and seeking payment of$512,500. JA 958. Finally, Kevin Sansalone's letter of March 18,2010 

expressly demands Comvest to pay over $512,500.00. Sansalone Letter, JA 967-969. Thus, the 

Circuit Court erred in claiming that Comvest was not to pay money to the City. This is clearly 

contrary to the actions of the parties and their actual performance of the Non-Escrow Lease. 

Clearly, Comvest's payment of money directly to the City and directives for the same by the City 

to Comvest further support the establishment of the four factors set forth in Timberline, supra 
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above for establishment of an agency relationship. This Court should reverse the Circuit Court's 

erroneous rulings to the contrary. 

D. 	The Circuit Court's Summary Judgment Order Erred In Bolding That The City 
Of Fairmont's Election Of A Non-Escrow Agreement Was Irrelevant. 

The Circuit Court held that the risk of loss discussion "is entirely irrelevant as to what the 

tenns of this particular contract provide, despite whether the City executed wisdom in entering in 

to said agreement." JA 1234, ~ 49a. However, this holding was based upon the Circuit Court's 

primary holding that Blue Ridge took on an assignment and delegation of all of Comvest's 

duties and obligations. As set forth above, proper application of the law of assignment and 

delegation establishes that Blue Ridge did not consent to take on Comvest's duties and 

obligations under the Non-Escrow Lease. Once it is established that Comvest retained all Lessor 

duties and obligations, Blue Ridge cannot be faulted for Comvest's non-performance of Lessor 

obligations and an analysis of the risk ofloss is highly relevant. 

On a fundamental level, this case is about who had control over important decisions, and 

whether the law rewards poor decisions. As established above, Blue Ridge faithfully and 

completely performed its obligation to finance the Non-Escrow Lease. It is unreasonable to ask 

Blue Ridge, an innocent party, to suffer a loss as a result of the theft of the funds by Comvest. 

The undisputed facts show that the City was the only party (as between the City and Blue Ridge) 

in a position to prevent the loss of the funds. It could have elected an escrow transaction and its 

failure to make this election pennitted the loss, not any conduct ofBlue Ridge. 

First, the City bore the risk of loss on equipment by statute. W. Va. Code § 8-12-11 

expressly provides that ''the risk of loss of the equipment or material shall be borne by the 

municipality." Id. 
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Second, in examining who bears the risk ofloss in such a transaction under common law, 

one looks to the corresponding question of who was in a position to prevent it. "Between two 

innocent parties, equity casts the loss upon the party who has trusted the third-person through 

whom the loss came and who was in a position to protect itself." Da Silva v. Sanders, 600 F. 

Supp. 1008, 1014 (D.D.C. 1984); "Where one of two innocent parties must suffer by the act ofa 

third, he who has enabled such third person to occasion the loss must sustain it." Lustenberger v. 

Hutchinson, 343 Mo. 51, 55, 119 S.W.2d 921,922 (Mo. 1938). 

There is no dispute that Blue Ridge fully financed the transaction as selected and 

approved by the City in a non-escrowed transaction. The consideration for the Assignment of 

the payment stream was funding by Blue Ridge to Comvest the sum of over $1,000,000 as 

required under the Assignment. The City understood that the Non-Escrow Lease proceeds were 

to be immediately paid over to Comvest since it was designated as non-escrow. See 2003 non

escrow lease and assignment JA 849-870; JA 872-876, respectively. The City also knew that it 

could have elected an escrow transaction and placed the funds with an escrow agent See 2003 

escrow lease and escrow agreement JA 810-834; JA 836-847, respectively. The City, armed with 

this information, nevertheless specifically elected a non-escrow transaction before Blue Ridge 

provided the financing for the transaction. JA 891-930. 

Moreover, the City knew that an escrow transaction would have offered better protection 

of the funds and still chose a non-escrow transaction: 

5 Q And what's your understanding of the difference 
6 between an escrowed transaction and a non-escrowed 
7 transaction? 
8 A Just legal, with the trusting of the funds. 
9 Q Do you think that there's a better protection of 
10 funds in an escrow situation? 
11 A Yes. 
12 Q And why is that? 
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13 A It's trust, it's in a trust. 
14 Q And to your understanding, when they're escrowed, 
15 they're typically held by an insured bank? 
16 A Typically, yes. 

Layman Deposition, JA 881. Thus, the City knew that an escrowed transaction was safer and 

would have protected the funds. Given that the City could have protected against the loss and 

chose not to, the risk ofloss falls on the City. Not only does the risk ofloss as to equipment fall 

statutorily to the City, but the risk of loss otherwise falls to the City under common law because 

the City was the only party (between the City and Blue Ridge) in a position to prevent the loss. 

Moreover, there is no dispute that Comvest performed all Lessor obligations to actually 

provide the tangible equipment under the Non-Escrow Lease. As such, the risk of loss on any 

unpaid installation costs likewise falls on the City. The Non-Escrow Lease says Lessor provides 

the equipment to the City. JA 895. There is no dispute that the equipment was paid for by funds 

in Comvest's hands and ultimately delivered to the City.16 The Non-Escrow Lease expressly 

states that the Lessor has no duties with respect to installation. JA 900. Thus, all equipment 

under the Lease was paid for and delivered to the City and the risk of loss for unpaid installation 

costs falls on the City. This Court should reverse the Circuit Court's erroneous ruling that the 

City's election ofa non-escrow lease was irrelevant. 

16 The Tax Exempt Lease Application, attached to the Non-Escrow Lease shows a breakdown of $481 ,000 
to GE, $130,000 to Strand, and $448,600 for "contractor install". JA 926. Additionally, the Declaration 
of Intent, also attached to the Non-Escrow lease, shows that invoices to Strand were for "design" and an 
invoice to GE was for $240,500 (exactly half of the $481,000 on the Tax Exempt lease Application) was 
for "Partial Materials." JA 930. Finally, it is undisputed that Comvest provided funds to the City in 
excess ofthe $480,100 equipment costs through GE. JA 885-886, Layman Deposition. 
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E. 	 The Circuit Court Erred Regarding the Lease "Hell Or High Water" Clause 
And In Failing to Grant Summary Judgment In Favor Of Blue Ridge On its 
Counter-Claim. 

Blue Ridge's Counterclaim against the City asserts that, under the terms of the Non-

Escrow Lease, the City is liable for payments to Blue Ridge and Blue Ridge's attorneys' fees for 

any default under the Non-Escrow Lease. Answer and Counterclaim. JA 277. 

Section 5.4 of the Non-Escrow Lease makes the payment obligations to Blue Ridge Bank 

"absolute and unconditional" and requires continued payment even in the event of a dispute. JA 

897.17 Under the amortization schedule in the Non-Escrow Lease, the City of Fairmont owed a 

payment on May 8, 2016 in the amount of $8,244.84 ("May Payment"). JA 910. Under Section 

12.1 of the Non-Escrow Lease, an event of default is defined to include "Failure by Lessee to 

pay any Rental Payment or other payment required to be paid hereunder within ten (10) calendar 

days of the time and manner specified herein." JA 901. 

Twelve days after the May 8, 2016 due date for the May Payment, the City attempted to 

tender a partial payment in the amount of $3,782.50 to Blue Ridge by check dated May 20, 2016. 

Check. JA 981. 18 Section 12.2 of the Non-Escrow Lease provides Blue Ridge's remedies upon a 

default by the City. JA 902. Section 12.2 of the Non-Escrow Lease further provides the City will 

remain liable for all legal fees and other costs and expenses incurred by Blue Ridge with respect 

to the enforcement ofany remedies available upon a default. Id. 

The primary basis of the Circuit Court's Smnmary Judgment Order was a legal 

conclusion that Blue Ridge took on Comvest's lessor duties and obligations. JA 1262-1268, W 

27-48. This holding warrants reversal due to misapplication of the law of assignment/delegation 

as well as the West Virginia Statute of Frauds. See Section B, supra. Reversal of those holdings 

17 This is referred to as the "Hell or High Water" clause. 

18 This is also the date the City filed its Motion for Summary Judgment. 
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necessarily establishes that Blue Ridge perfonned all of its obligations to finance the Non-

Escrow Lease and that Blue Ridge owed no further obligation to the City under the Non-Escrow 

Lease. Accordingly, Blue Ridge is entitled to Summary Judgment on its Counterclaim that the 

City is in default of its payment obligations and that Blue Ridge is entitled to all relief resulting 

from such default, including the balance of all payments owed and an award of all attorneys' fees 

incurred in addressing such default. 19 

F. The Circuit Court Erred In Denying The Nunc Pro Tunc Motion.20 

There is no dispute that counsel for Blue Ridge logged on to the e-file system on 

September 2, 2016 as this is confinned by the Clerk of Courts for the West Virginia Supreme 

Court of Appeals. JA 1470-1472. There is no dispute that Webster J. Arceneaux, III stood 

behind Spencer Elliott while Mr. Elliott logged in to the e-file system and Mr. Arceneaux 

watched Mr. Elliott in what appeared to be a successful filing of the Motion to Alter or Amend. 

JA 1311-1312. 

There is also no dispute that the Motion to Alter or Amend was served via US Mail on all 

counsel of record that day. JA 1275; JA 1314. Moreover, the Circuit Court was aware that Blue 

Ridge intended to challenge the Summary Judgment Order because the Circuit Court modified 

the original Summary Judgment Order at Blue Ridge's request to indicate that it was a final and 

appealable order. JA 1271. 

Trial Court Rule 15.13 -System or participant errors provides as follows: 


If a document cannot be e-filed with the circuit clerk or e-served due to: 

an error in transmission of the document to the e-filing and service provider that 

was unknown to the sending participant; or 


19 The right to enforce payment default remedies corresponds with the assignment of the right to payment 

itself as discussed in Section A, supra. pp. 16-28. 

20 In the event this Court reverses the Circuit Court's Summary Judgment Order on the grounds set forth 

above, the appeal of the Nunc Pro Tunc Order will become moot. 
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a failure to process the e-filing when received by the e-filing and service provider; 
or 

rejection by the Clerk; or 
other technical problems experienced by the filer; the Court may, upon 
satisfactory proof, enter an order permitting the document to be filed or served 
nunc pro tunc to the date it was first attempted to be e-filed and served. 

Id. 

The Rule is designed to address a filing error unknown to the filer at the time of the filing 

malfunction. Had the Motion to Alter or Amend not been served upon counsel, one could cast 

doubt upon the filing effort in general. However, here, Blue Ridge provided substantial proof of 

the filing effort. There is absolutely no dispute that Mr. Elliott was logged in to the system, that 

his law partner watched what appeared to be a successful filing and that the Motion, in its 

completed form, along with a certificate of service, was served upon counsel of record. 

Moreover, there was no prejudice whatsoever to the City in granting the Nunc Pro Tunc Motion 

because the filing error was discovered when the City inquired about a hearing on the Nunc Pro 

Tunc Motion. Clearly, the City was aware of the Nunc Pro Tunc Motion and prepared to address 

it on the merits. If there is a more compelling situation to invoke the remedy afforded by Rule 

15.13, Blue Ridge has difficulty envisioning one. 

Yet, the Circuit Court stated: 

The fact remains that no receipt as would be generated by the e-filing system has 
been produced, extracted from the e-filing system, or received in the inbox of any 
counsel in this case. In light of the lack of documentation and the tentative 
statements of counsel, there is no evidence produced by Mr. Elliott that Blue 
Ridge Bank's motion to alter or amend was e-filed with the clerk prior to 
September 28,2016. 

Nunc Pro Tunc Order, conclusion oflaw, ~ 6. JA 1387. The Circuit Court likewise faulted Blue 

Ridge's counsel for failure to receive a "confirmation e-mail notice." Id~ 9. JA 1387-1388. 
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Blue Ridge asserts that this is a misapplication of Rule 15.13 as the Circuit Court's 

requirements to use the rule eliminate the need for the rule. This Rule is obviously unnecessary 

if a filing receipt is generated and received by the filer and/or an email notification is received. 

Logic alone dictates that an electronic receipt proves that the filing was successful. A successful 

filing is "successfully filed" and does not need the relief set forth in Rule 15.13. Accordingly, 

Blue Ridge asserts that the Circuit Court erred in requiring evidence of a successful filing in 

order to invoke the relief under Rule 15.13 relating to unsuccessful filings due to a filing 

malfunction. Blue Ridge seeks reversal of the Nunc Pro Tunc Order and entry of an order 

deeming that the Motion to Alter or Amend was timely filed September 2,2016, the date of the 

attempted filing. 

CONCLUSION 

For the foregoing reasons, this Court should reverse the Summary Judgment Order and 

grant summary judgment for Blue Ridge and/or reverse the Nunc Pro Tunc Order. 

BLUE RIDGE BANK, INC. 
By Counsel 

LEWIS GLASSER CASEY & ROLLINS, PLLC 

Fax: 

E-mail: selliott@lgcr.com 
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