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IN THE CIRCUIT COURT OF MARION COUNTY, WEST VIRGINIA 

DMSIONI 


CITY OF FAIRMONT, 
a WV Municipal Corporation, 

Plaintiff, 

v. 
CIVTI... ACTION NO. 12-C-I02-A 

JAMES R. CHRISTIE, 
H. DAVID CUTLIP; 

THE WEST VIRGINIA MUNICIPAL 

LEAGUE, INCORPORATED, a 

West Virginia non-profit corporation, 

and BLUE RIDGE BANK, INC., 

a corporation organized under the laws 

of the Commonwealth of Virginia, successor 

in interest to The Page Valley Bank, 


Defendants. 

AMENDED ORDER GRANTING PLAINTIFF'S MOTION FOR SUMMARY 

JUDGMENT AND DENYING DEFENDANT BLUE RIDGE BANK'S 


MOTION FOR SUMMARY JUDGMENT 


On the 22nd day of June, 2016, appeared the parties - the Plaintiff, through counsel, Sean 

Murphy and Kevin Sansalone, and the Defendants, through counsel, Spencer Elliot on behalf of 

Blue Ridge B~ Inc. ("Blue Ridge Bank") and Brian Cochran on behalf of The West Virginia 

Municipal League, Inc. ("Municipal League"), for a hearing on opposing motions for summary 

judgment filed by the City of Fainnont ("City") and Blue Ridge Bank. 

Having reviewed the motion, memorandum, supplements, and arguments of the parties, 

and having researched the legal issues presented, the Court is of the opinion that Plaintiff's 

Motion for Summary Judgment should be granted. Further, in granting Plaintiff's motion, 

Defendant Blue Ridge Bank's Motion for Summary Judgment should be denied. In support of 

its decision, the Court makes the following findings of fact and conclusions of law: 



Findings of Fact 

1. Relevant Procedural History. On March 15, 2012, the Plaintiff initiated 

this civil action in the Circuit Court of Marion County. West Virginia. Said action was 

originally filed against James Christie, H. David Cutlip, and the Municipal League. A 

second amended complaint was· then filed on May 10, 2013 and served to join Page Valley 

Bank as a party to the action. l 

2. The allegation made by the City. as it pertains to Blue Ridge Bank:. seeks a 

declaratory judgment against Blue Ridge Bank. The City prays for a declaration of the 

"rights, status, and other legal relations of the parties" under the Master Equipment 

2ndLeaselPurchase Agreement ("Master Lease Purchase Agreement"). Plfs Am. 

Complaint, 11 (May 10,2013). 

3. Prior to Blue Ridge Bank. filing an answer to the Second Amended Complaint, 

Blue Ridge Bank filed a ''Notice ofFiling ofNotice ofRemoval" on March 15,2012, thereby 

removing the case to the United States Bankruptcy Court for the Northern District of West 

Virginia. 

4. BLue Ridge Bank then filed an answer and counterclaim against the City in 

June of 2013 alleging that the City had defaulted on the Master Lease Purchase Agreement 

payment schedules. In its counterclaim Blue Ridge Bank prays for "all attorney's fees and 

costs, including any cost incurred in repossession of the equipment serving as collateral 

under" the Master Lease Purchase Agreement. BRB, Inc. 's Answer to 2nd Am. Complaint, 6 

(June 13,2013). 

5. As the subject matter causing the removal to the federal bankruptcy court was 

1 Page Valley Bank is now known as Blue Ridge Bank and will hereinafter be referred to as Blue Ridge Bank. 
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resolved (i.e., bankruptcy filings by James Christie, David Cutlip, and Comvest, Ltd.) the 

remaining civil claims as between the City, Blue Ridge Bank, and the Municipal League were 

remanded back to this Court on July 14,2015. 

6. Creation of the Master Lease Purchase Agreement. Beginning in 2004, 

and prior to the creation of the Master Lease Purchase Agreement, the City began making 

water treatment system upgrades to the municipal water treatment system. Said upgrades 

began with the installation of an immersed ultra-filtration membrane system. This specific 

system type was selected with the intent of increasing daily production capacity of potable 

water for the City's water service customers. 

7. However, in the early months of 2007, the City experienced greatly reduced 

production of potable water as the filtration system was failing to meet consumer demand. 

As a result ofthe filtration system failures the City was required to institute a number of"boil 

water advisories, usage curtailments, cancellation of school, and the involvement of local 

offices of emergency services." City's Memo in Support of S. J., 4 (May 20, 2016). 

8. In order to remedy the insufficient production levels of potable water the City 

first had the water treatment system evaluated by Strand Associates, Inc. Per the evaluation, 

it was determined that the City would need to "[(a.)] [p]rovide the needed pretreatment 

process of the raw water source; [(b.)] [c]orrect deficiencies in the design of the membrane 

reject and recycle treatment; [(c.)] [c]orrect deficiencies in the design of the sludge solids and 

residual handling; and [(d.)] [i]ncrease the capacity and robustness of the plant." Id. The 

corrective action project as recommended by Strand Associates, Inc. was estimated to cost in 

excess ofTen Million Dollars ($10,000,000.00). 

9. As the City is constitutionally and statutorily restrained by law from incurring 
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long tenn debt obligations the City sought alternative funding sources for the unexpected 

expense of the water treatment system corrective action project. At issue in this case is one 

particular portion of the project - "Train #5" upgrades. 

10. In order to effectuate the necessary upgrades to the "Train #5" portion of the 

corrective project, the City considered pursuing a lease purchase agreement, as it had done for 

other unrelated projects, pursuant to W. Va. Code §8-11-12. 

11. The type oflease purchase agreement contemplated by the City was sponsored 

by the Municipal League through Comvest, Ltd., Inc. ("Comvest"). 

12. The City contacted Comvest seeking a quote related to financing the "Train 

#5" upgrades and ultimately applied for One Million Fifty-Nine Thousand Dollars 

($1,059,000.00) of financing in order to fund the acquisition of necessary equipment for the 

upgrade to "Train #5" tluough Comvest. 

13. The application was approved by Comvest on September 8, 2009. As a result 

ofthe approval the Master Lease Purchase Agreement (and its attachments) at issue here was 

entered into by the City and Comvest on September 8, 2009. 

14. The Master Lease Purchase Agreement. The Master Lease Purchase 

Agreement provided in pertinent part that: 

[a.] The lessor (Comvest and/or its assignee) desired to lease equipment, as 
hereinafter defined, to Lessee (City ofFairmont) and lessee desired to lease the 
equipment from lessor; 
[b.] The lessee agreed to acquire, purchase and lease all the equipment from 
lessor and lessor agreed to sell transfer and lease all the equipment to lessee 
(which as the physical components of the "equipment" was custom tailored 
solely to the unique needs and specifications ofthe City's water filtration plant 
the term "equipment also included the design, delivery, installation and all 
other necessary incidental required activities to make the water filtration 
system equipment upgrades functional); 
[c.] A vendor was defined as the manufacturers or vendors, as well as the 
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agents or dealers of manufacturers and vendors, from whom lessee "has 
ordered or will order, or with whom lessee has contracted or will contract, for 
the manufacture, delivery and or installation ofthe' equipment;" 
[d.] Equipment schedules were part and parcel of the [Master Lease Purchase] 
Agreement. They were to be executed in conjunction with and integrated into 
the Agreement and it was contemplated that additional equipment schedules 
may be executed from time to time by the lessee and the lessor which were to 
also become integrated into the [Master Lease Purchase] Agreement; 
[e.] The "equipment" contemplated by the [Master Lease Purchase] 
Agreement was generically defined as "Water Filtration System Equipment 
Upgrades;" 
[£] The [Master Lease Purchase] Agreement was assignable; 
[g.] That upon delivery ofthe equipment, following inspection ofthe same and 
ifsuch equipment met the lessee's specifications contained in the order and bid 
related thereto, lessee would execute and deliver to the lessor within three (3) 
business days from the date of delivery of the equipment a completed and 
executed copy ofan Acceptance Certificate relating thereto; 
[h.] That lessor was to fund the acquisition cost ofthe equipment by paying the 
vendor(s) the invoice price and that upon lessor's payment ofthe invoice price 
the lessor will have fully and satisfactorily perfonned all of its covenants and 
obligations under the [Master Lease Purchase] Agreement with respect to the 
equipment. 

15. Immediately following the execution of the Master Lease Purchase 

Agreement, on or about September 9, 2009, and prior to delivery of any equipment or 

payment for the invoice of any equipment, Comvest assigned the Master Lease Purchase 

Agreement to Page Valley Bank, now Blue Ridge Bank? Comvest, as required per the 

Master Lease Purchase Agreement, provided the City with the necessary notice of the 

assignment. Thereafter, the City executed a Notice and Acknowledgment of Assignment 

dated September 9,2009. 

16. Prior to acceptance ofthe Assignment, Blue Ridge Bank reviewed the Master 

Lease Purchase Agreement and its attachments. 

2 The' assignment as between Comvest and Blue Ridge will be referred hereinafter as "the Assignment." 
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17. On or about September 10, 2009 Blue Ridge Bank wired to Comvest the sum 

of One Million Seventy Thousand and Six Hundred Dollars ($1,070,600.00i. 

18. Prior to any alleged default on the agreement Comvest paid Five Hundred 

Seventy Thousand, Fifty Four Dollars and Forty Two Cents ($573,054.42), on behalf of the 

City, to vendors toward the "Train #5" upgrades. 

19. The remaining funds provided to Comvest designated for the use ofpurchasing 

water system upgrade equipment (and the Comvest fees) was converted by Comvest or its 

officers. Said funds have never been paid on the City's behalf nor forwarded to Blue Ridge 

Bank. 

20. The City and Blue Ridge Bank each filed separate motions for summary 

judgment indicating that there is no dispute of material fact such that the Court should enter 

judgment in their respective favor. 

Conclusions of Law 

1. Summary Judgment. A party against whom a claim, counterclaim,. or 

cross-claim is asserted or a declaratory judgment is sought may, at any time, move with or 

without supporting affidavits for a summary judgment in the party's favor as to all or any part 

thereof. W. Va. R. Civ. P. 56(b). 

2. A motion for summary judgment should be granted only when it is clear that 

there is no genuine issue of fact to be tried and inquiry concerning the facts is not desirable to 

clarify the application of the law. Syl. pt, 1, Williams v. Precision Coil. Inc., 194 W. Va. 52 

(1995). 

3 This amount represents the amount of financing for Train #5 proj~ct upgrades as wen as Sll,OOO.OO offees 
payable to Com vest. 
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3. Rule 56 ... is designed to effect a prompt disposition ofcontroversies on their 

merits without resort to a lengthy trial, if there essentially is no real dispute as to the salient 

facts or if it only involves a question oflaw. Williams, 194 W. Va. at 58. 

4. The Supreme Court ofAppeals ofWest Virginia "has repeatedly made-it clear 

that, 'the question to be decided on a motion for summary judgment is whether there is a 

genuine issue of fact and not how that issue should be determined.'" Taylor v. W. Va. Dept. 

of Health and Human Resources, et ai, 14-0679 W. Va. 9 (Apr. 14" 2016); citing SyI. Pt. 5, 

Aetna Cas. & Sur. Co. v. Fed. Ins. Co. ofNew York, 148 W. Va. 160, 133 S.E2d 770 (1963). 

5. Summary judgment is appropriate if, from the totality of the evidence 

presented, the record could not lead a rational trier of fact to find for the nonmoving party, 

such as where the nonmoving party has failed to make a sufficient showing on an essential 

element of the case that it has the burden to prove. Syl. Pt. 2, Williams 194 W. Va. 52. 

Additionally, while the facts and evidence are to be considered in the light most favorable to 

the nonmoving party, the nonmoving party must nonetheless offer some concrete evidence 

from which a reasonable ... [finder offact] could return a verdict in... [its] favor. Id. at 59-60. 

6. "The mere existence of some disputed fact does not require that a case go to 

. trial. 	 The disputed facts must be material to an issue necessary for the proper resolution of 

the case, and the quality and quantity ofthe evidence offered to create a question offact must 

be adequate to support ajury verdict." Thompson Everett, Inc. v. Nat'l Cable Advert., L.P., 

57 F 3d 1317, 1322-23 (4th Cir. 1995), citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

252, 106 S. Ct. 2505, 91 L.Ed.2d 202 (1986). 

7. The Court finds the issues in this case to be questions oflawand that there is no 

dispute 	of material fact, thus summary judgment is appropriate. Notably, both moving 
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parties agree that summary judgment is appropriate in this case. There are three key 

considerations on which the Court bases its decision to grant summary judgment in favor of 

the City: (1) the clear and unambiguous language of the Master Lease Purchase Agreement; 

(2) the clear and unambiguous language of the Assignment of the Master Lease Purchase 

Agreement; and (3) the arguments raised, beyond construction of the Master Lease Purchase 

Agreement and the Assignment, are peripheral and serve only to obfuscate the material issues 

ofthe case. 

8. Construction of the Master Lease Purchase Agreement. "When deciding 

a matter involving a contract between parties, this Court first must detennine whether the 

language employed by the contract is ambiguous. 'The question as to whether a contract is 

ambiguous is a question oflaw to be determined by the court.'" Benson v. AIR. Inc., 226 W. 

Va. 165, 175, 698 S.E.2d 638, 648 (2010) (original citatio':l omitted). 

9. The Supreme Court of Appeals of West Virginia "has held on numerous 

occasions that '[w]here the terms of a contract are clear and unambiguous, they must be applied 

and not construed.'" Haynes v. DaimlerChrysler Com., 228 W. Va. 441,445, 720 S.E.2d 564, 

568 (2011) (original citation omitted). 

10. "It is not the right or province of a court to alter, pervert or destroy the clear 

meaning and intent ofthe parties as expressed in unambiguous language in their written contract 

or to make a new or different contract for them." Id. at W.Va. 446, S.E.2d 568 (original citation 

omitted). 

11. "'[C]ontract language is considered ambiguous where an agreement's terms are 

inconsistent on their face or where the phraseology can support reasonable differences ofopinion 

as to the meaning of words employed and obligations undertaken.'" Benson at W.Va. 175, 
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S.E.2d 648 (original citation omitted). In other words, "[t]he term 'ambiguity' is defined as 

language reasonably susceptible of two different meanings or language ofsuch doubtful meaning 

that reasonable minds might be uncertain or disagree as to its meaning." Lee v. Lee, 228 W. Va. 

483,486, 721 S.E.2d 53,56 (2011). 

12. However, "[ u]nder our basic rules of construction, '[t]he mere fact that parties 

do not agree to the construction of a contract does not render it ambiguous. The question as to 

whether a contract is ambiguous is a question of law to be determined by the court. '" Id. 

13. "Parol evidence to prove an agreement between [a promisor and a promisee] is 

inadmissible under the rule inhibiting the introduction of parol evidence to contradict, vary, add 

to, or detract from the terms of an unambiguous written instrument. Sy1. Pt. 11 Lightner v. 

Lightner, 146 W. Va. 1024, 1025,124 S.E.2d 355,357 (1962). 

14. The Court is of the opinion that the Master Lease Purchase Agreement is 

unambiguous in its declaration of the rights, duties, and obligations as agreed to by the two 

original contracting parties - the City and Comvest. 

15. In arriving at its decision the Court looked at the specific provisions ofthe Master 

Lease Purchase Agreement in which the duties and obligations of the agreement were identified. 

Specifically the Court concerned itself with the following provisions: 

Section 3.1 Agreement to Lease Equipment: Lessee [(the City)] hereby 
agrees to acquire, purchase and lease all the Equipment from Lessor ((Comvest)], 
and Lessor hereby agrees to sell, transfer and lease all the Equipment to Lessee, 
all on the terms and conditions set forth in this Agreement. 4 

WHEREAS, This Agreement shall be implemented through one or more series of 
equipment schedules ("Equipment Schedules") with each Equipment Schedule 
comprising one or more Equipment Lists, Acceptance Certificates, Schedules of 
Payments and related documents, all of the forgoing constituting a single 

4 Master Lease Purchase Agreement, 5 (Sept. 8, 2009). 
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transaction, and the terms and conditions contained herein shall apply to each 
series of the foregoing as if a separate lease was executed for each Equipment 
Schedule[.]"s 

Section 1.1 Definitions: Unless the conte:A't otherwise requires, the terms 
defined in this Section shall, for all purposes of this Agreement and Exhibits 
attached hereto, have the meanings herein specified. 

Acceptance Certificate: The document which shall be executed and delivered 
to Lessor as evidence of the acceptance of the Equipment by Lessee on the date 
thereo(emphasis added).6 

Section 1.2 Implementation: 

(a) Equipment Schedules. The Agreement is being executed in 
conjunction with one or more written Equipment Schedules which by reference to 
this Agreement, and upon proper execution by the Lessee and Lessor, become 
subject to all the terms and conditions contained herein. The terms and 
conditions contained herein shall apply to each such Equipment Schedule as if a 
separate Agreement were executed for each Equipment Schedule.7 

Section 1.3 Attachments: The following are attached to and by reference made 
a part of this Agreement and each Equipment Schedule: 

Attachment 1: Equipment List which describes the Equipment being leased by 
Lessee pursuant to this Agreement, including the serial number thereof, which 
shall be inserted when available.8 

16. The language ofthe Master Lease Purchase Agreement provides that Comvest (or 

its assigns) was to fund the acquisition cost of the equipment by paying the vendor(s) invoice 

price upon the City's receipt of the equipment and the execution of an "Acceptance Certificate" 

by the City. The Master Purchase Lease Agreement strictly provides for Comvest to be the 

financier upon the City's acquisition of the equipment necessary to implement the upgrades to 

"Train #5." There is no language in the agreement that contemplated that there should be any 

5 Id. at l. 
6 Id. 
7 Id. at2. 
8 rd. at 3. 
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money provided directly to the City by Comvest, be it via one large lump sum or multiple smaller 

sums. 

17. The purpose ofthe "Acceptance Certificate" was a written commumcation by the 

City, to be provided to Comvest, indicating that the City had received certain equipment, said 

equipment was acceptable for its acquired purpose, and Comvest should pay the invoice(s) on 

said equipment (which would be identified on an executed "Equipment List"). 

18. Proper execution of an "Acceptance Certificate," as defined by the Master Lease 

Purchase Agreement, required that a document be "executed and delivered to Lessor as evidence 

ofthe acceptance of the Equipment by Lessee on the date thereof" Id. at 1 (emphasis added). 

19. Black's Law Dictionary defines "executed" as "[a document] that has been 

signed ... " Black's Law Dictionary 650 (9th ed. 2009). The "Acceptance Certificate" (i.e., 

Attachment 3) at the center of this discussion was clearly and indisputably signed by a 

representative of the City - John I. Rogers, m. 

20. The delivery of the "Acceptance Certificate" is not at issue and was clearly 

delivered upon the execution and delive.ry ofthe Master Lease Purchase Agreement. 

21. However, the definition of "Acceptance Certificate" as defined in the Master 

Lease Purchase Agreement also contains the requirement that the certificate be dated. The 

language ofthe definition contains the phrase "on the date thereof' ~dicating that the date ofthe 

acceptance ofthe equipment is to be noted on each certificate issued on the date ofits acceptance. 

In fact, the attached "Acceptance Certificate" states in numbered paragraph one (1): , 

"1. The undersigned, as Lessee under the Agreement, acknowledges delivery, 
installation and receipt in good condition, and hereby accepts, all of the 
Equipment described on the attached Equipment List this __ day of 
______-->, 20__." 
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The attached "Acceptance Certificate" at issue contains a clearly designated space for the 

notation ofthe date of any "Acceptance Certificate" executed by the City. Importantly, the very . 

certificate at issue, attached upon the execution of the Master Lease Purchase Agreement on 

September 8, 2009, entirely lacks any notation of the date despite the signature of the City 

representative found thereon. 

22. Blue Ridge Bank argues that the City signed the attached "Acceptance 

Certificate" signifying a full performance of that which was required by Comvest under the 

Master Lease Purchase Agreement. The accompanying "Equipment List" (i.e., Attachment 1) 

as to the equipment allegedly accepted in the undated "Acceptance Certificate" solely reads as 

follows: 

The Equipment which is the subject of that certain Master Equipment 
LeaselPurchase Agreement dated September 8, 2009, (the "Agreement") between 
Comvest Ltd., Inc. and Lessee is as follows: 

Water Filtration System Equipment Upgrades 

The above described 

Equipment shall be located at: 

Wa1erPIant 

Fairmont WV 26555 


LESSEE: 

City of Fairmon1 

200 Jackson st. 

Fahmont WV 26555 


By: lsi John I. Rogers TIl 

Name: John L Rogers III 

Title: City Manager 


23. It is clear, by the terms of the Master Lease Purchase Agreement, the agreement 

contemplated that the acquisition of the equipment would in all likelihood require multiple 

plll"Chases which would necessitate properly executed "Equipment Lists" and "Acceptance 
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Certificates" to accompany each purchase. Yet, the attached "Equipment List" notes only a 

single item of a nondescript general nature. Further, the very numeration of the attached 

"Acceptance Certificate" and "Equipment List" should have signaled to Blue Ridge Bank that 

there was possibly more than meets the eye as to the satisfaction ofperfonnance required under 

the Master Lease Purchase Agreement. Specifically, both. Attachment 1 and Attachment 3 

indicate they are "Equipment List (Acceptance Certificate No.1)" and "Acceptance Certificate 

No.1" respectively. There would be no purpose in numbering either attachment in the event 

they were intended to be the only one of their respective kind to be incorporated into the Master 

Lease Purchase Agreement. 

24. Upon review of Master Lease Purchase Agreement on which Blue Ridge Bank 

has staked its claim that the required performance of the Master Lease Purchase Agreement had 

been fully performed at the time of the assignment, it is clear that Blue Ridge Bank has 

unfortunately misconstrued the clear and unambiguous language ofthe agreement with regard to 

a properly executed "Acceptance Certificate" and the attached certificate itself 

25. There was no proper execution of the attached "Acceptance Certificate" as it was 

incomplete in that it failed to note the date ofthe alleged acceptance as required by Section 1.1 of 

the Master Lease Purchase Agreement. As such, there was no complete and executed 

acceptance of the equipment generically listed on the attached "Equipment List" as "Water 

Filtration System Equipment Upgrades." Simply because the parties disagree as to the 

construction of the agreement language does not mean that the same is ambiguous. 

26. In light of the unambiguous language of the Master Lease Purchase Agreement, 

leading this Court to find absence ofa complete proper execution ofan "Acceptance Certificate:' 

there has not been full satisfaction ofperformance as contracted for by Comvest. As such, there 
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has been a clear material breach under the Master Lease Purchase Agreement for failure to 

perfonn by the lessor party of the agreement. 

27. The Assignment of the Master Lease Purchase Agreement. "When there is 

an assignment of contract rights, the assignee obtains its rights from the assignor and, thus, stands 

in the shoes ofthe assignor and acquires the same rights and liabilities as ifit had been an original 

party to the contract." Women In Military Servo For Am. Mem'} Found.• Inc. v. Hartford Fire 

Ins. Co.. 21 F. App'x 186, 192 (4th Cir. 2001); State ex reI. McGraw v. Scott Runyan 

Pontiac-Buick. Inc., 194 W. Va. 770, 778-79,461 S.E.2d 516,524-25 (1995). 

28. " ... [A]n assignee acquires no greater right than that possessed by his assignor, 

and he stands in his shoes; and an assignee takes subject to all defenses and all equities which 

could have been set up against an instlUment in the hands of an assignor at the time of the 

assignment." Lightner at W. Va. 1025, S.E.2d 357. 

29. The Restatement (Second) of Contracts provides that "[u]nless the language or 

the circumstances indicate the contrary ... an assignment of 'the contract' or of 'all my rights 

under the contract' or an assignment in similar general terms is an assignment of the assignor's 

rights and a delegation of his unperformed duties under the contract." Restatement (Second) of 

Contracts § 328 (1981); see also, Kemboi v. Ocwen Loan Servicing. LLC, No. 3:11-CV-36 L, 

2012 WL 2571287, at *8 (N.D.W. Va. July 2, 2012). The Restatement goes on to provide, 

unless indicated to the contrary, that " ... the acceptance by an assignee of such an assignment 

operates as a promise to the assignor to perform the assignor's unperformed duties, and the 

obligor ofthe assigned rights is an intended beneficiary ofthe promise." Id. 

30. The Supreme Court of Appeals of West Virginia has consistently held that: 

When a written contract upon its face is couched in such terms as to import a legal 
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obligation without any uncertainty as to the object or extent of the engagement, it 
is conclusively presumed that the whole engagement of the parties and the extent 
ofthe undertaking were reduced to writing. Parol evidence will not be admitted to 
vary its terms. 

Kelley. Gidley. Blair & Wolfe. Inc. v. City of Parkersburg By & Through Parkersburg Sanitary 

Bd., 190 W. Va. 406, 409, 438 S.E.2d 586,589 (1993) (original citation omitted). 

31. While". " parol evidence is always admissible to show additional facts or 

independent facts contemporaneously agreed upon and not inconsistent with or contradictory of 

the written contract," such is not the case here. Weirton Sav. & Loan Co. v. Cortez, 157 W. Va. 

691,699,203 S.E.2d 468,473 (1974). 

32. As indicated above, both the Plaintiff and the Defendant specify in their 

respective motions for summary judgment that the core facts of the case are not in dispute. 

Specifically, neither Blue Ridge Bank nor the City disputes that there was a valid and proper 

assignment of the Master Lease Purchase Agreement.9 The dispute arises as to whether the 

indisputably accepted Assignment assigned the Master Lease Purchase Agreement in whole 

(including all rights, duties and obligations of Comvest under the Master Lease Purchase 

Agreement), or in part (such that Blue Ridge Bank. merely accepted the obligation to provide 

9 Blue Ridge Bank has indicated that the assignment was accepted stating: "Blue Ridge [Bank] agreed to accept!!!! 
Assignment of the [Master Lease Purchase Agreement] and provide financing for the same under the condition 
that ... " BRB Inc.'s Mem. in Support of Mot. fur SJ., 5 ~5 (June 6, 2016) (emphasis added). In the same breath, 
Blue Ridge Bank attempts to argue that it did not accept the Assignment of which the City has produced 
documentation. While it refuses to acknowledge that the Assignment produced to the Court is in fact the assignment 
which it accepted, it has equally failed to produce any competing document to suggest there was some alternative 
memorialization ofthe assignment which it accepted. It simply submits parol argument that it accepted a conditional 
assigrunent without any evidence to support the assertion. 
The fact remains that an assignment need not be signed by the accepting party. Further, immediately following 
acceptance of "an [unwritten] Assignment," Blue Ridge Bank transferred One Million Seventy thousand and Six 
Hundred Dollars ($1 ,010,600.00) to Comvest. It is preposterous for Blue Ridge Bank to argue that the only 
assignment memorialized in writing was not what it agreed to but it instead transferred more than a million dollars 
with no documentation of the agreement under which it did so. As such, the Court has interpreted Blue Ridge Bank's 
acceptance ofccan assignment" as an acceptance ofthe only documented assignment presented. 
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financing and in return the right to receive the lease payments as outlined under the Master Lease 

Purchase Agreement). 

33. Blue Ridge Bank avers that it merely accepted the obligation to provide the 

financing for the purchase of the lease equipment in consideration for the right to receive the 

lease payments as outlined by the Master Lease Purchase Agreement. Further, Blue Ridge Bank 

argues that in transferring the One Million Seventy thousand and Six Hundred Dollars 

($1,070,600.00), it fully performed its duties and obligations under the Assignment. 

34. Additionally, Blue Ridge Bank maintains that banks are strictly in the business of 

financing projects such as this and not in the business ofpaying incremental invoices and leasing 

equipment to lessees as contemplated by the Master Lease Purchase Agreement between the City 

and Comvest. 

35. While the Court accepts the premise that banks generally involve themselves in 

aspects limited to the financing of projects, as opposed. to providing a service of incremental 

purchasing and leasing of actual equipment under contracts such as this, upon review of the 

Assignment the Court finds the language within the Assignment to be clear and unambiguous. 

More specifically, the Court finds that Blue Ridge Bank. accepted "all of Assignor's right, title, 

duties. obligations, interest, estate, claims and demands... 1ll1der the Agreement... including 

(without limitation) the immediate and continuing right to receive and collect all Lease 

Payments ... " September 10~ 2009 Assignment (emphasis added). 

36. It is clear, from reading within the four corners of the Assignment, that the 

Assignment unambiguously transferred all duties and obligations in addition to the right to 

receive lease payments. Nowhere in the Assignment does the language indicate that only the 

right to payment was to be transferred; nor does it explicitly indicate that the duties and 
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obligations were not to be transferred. 

37. Notably, the Assignment at issue makes other general references regarding that 

which is to be assigned, like, "all of Assignor's right, title and interest, in, to and under the 

Agreement." With such explicit language of the transfer of all duties and obligations and other 

general assignment terms as mentioned above - which both the Restatement Second of Contracts 

§328 and the interpretation of the same by the Court in Kemboi hold to be "an assignment ofthe 

assignor's rights and a delegation ofhis unperformed duties under the contract" - it is clear that 

all duties and obligations of Com vest (in addition to the right to receive payments) were assigned 

to Blue Ridge Bank upon its acceptance of the Assignment. 

38. As there is no ambiguity in the language of the Assignment, as there is no 

language that "indicate[ s to] the contrary" that all duties and obligations were to be transferred, 

and as both the explicit language and the general language used in the agreement transfer all 

duties and obligations in addition to the right to receive payment, parol evidence cannot be 

properly considered and will not be considered in the construction of the Assignment. 

39. The Court finds that there was a valid assignment made by Comvest, which Blue 

Ridge Bank indisputably accepted, and the Assignment unambiguously transferred all rights, 

duties. and obligations to which Comvest was entitled or obligated under the Master Purchase 

Lease Agreement. 

40. Blue Ridge Bank also argues that upon its acceptance ofthe Assignment that there 

had been a full satisfaction of the performance required by Comvest - apart from the funding and 

lease payments to be made by the City. Blue Ridge Bank seems to rely on two premises that 

there was full satisfaction of the required performance: (1) a representation or guarantee by 

Comvest which was not acknowledged within the four corners of the Assignment accepted by 
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Blue Ridge Bank on September 10, 2009; and (2) the signature of the City representative on 

"Attachment 3" of the Master Lease Purchase Agreement (i.e., Acceptance Certi.fica~e No. 1.). 

41. Blue Ridge Bank further submits that Blue Ridge Bank would only accept the 

Assignment contingent on the occurrence of full satisfaction of performance apart from the 

assumption of the financing obligation and receipt of lease payments. Unfortunately for Blue 

Ridge Bank, there was no record made of the acknowledgement by Comvest that there had been 

full satisfaction of performance under the agreement nor record that Blue Ridge Bank's 

acceptance was contingent upon full satisfaction of performance (sans financing and receipt of 

lease payments) within the four corners of the Assignment. What is clear from within the four 

corners ofthe Assignment is that Blue Ridge Bank accepted all rights, duties. and obligations to 

which Comvest was entitled or obligated under the Master Purchase Lease Agreement. 

42. As there was no written documentation made part of the Assignment or 

incorporated by reference thereto of the contingent acceptance on which Blue Ridge Bank 

alleges to have accepted the Assignment, and the Assignment is clear and unambiguous leaving 

no room for the admission of parol evidence, this reliance on the contingent acceptance is 

inadequate to overcome the assignment of the duties and obligations explicitly transferred by the 

acceptance of the Assignment. The Court must accept that the whole engagement of the partieS 

and the full extent of the undertaking were reduced to writing, otherwise the Court would risk 

destroying the clear meaning and intent of the parties as expressed in unambiguous language in 

the written contract. 

43. Blue Ridge Bank, in addition to and/or alternatively, argues that even if it did 

accept all duties and obligations by acceptance.ofthe Assignment, it did so with the belief that 

there had been full satisfaction ofperformance ofthe duties and obligations created by the Master 
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Lease Purchase Agreement. In its Memorandum of Law in Support of Summary Judgment, 

Blue Ridge Bank avers that it had been "provided with a fully executed copy of the [Master 

Purchase Lease Agreement], including but not limited to an executed Acceptance Certificate No. 

1 ... , and an Equipment List, ... along with additional attachments, all signed by John Rogers, 

City Manager for the City ... " Def. BRB's Memorandum of Law in Support ofS. J., 6 (June 6, 

2016). 

44. While it may have been the construction of Blue Ridge Bank, upon review ofthe 

above referenced documentation, that there had been full satisfaction of perfonnance of the 

duties and obligations as promised under the Master Lease Purchase Agreement, this is an 

unfortunate misconstruction in light of the clear and unambiguous contractual language of the 

Master Lease Purchase Agreement and the Assignment of the same. 

45. As the terms of the Assignment are clear an unambiguous in that it transferred all 

rights, duties, and obligations under the Master Lease Purchase Agreement from Comvest to 

Blue Ridge Bank and as Blue Ridge Bank. accepted the validly executed and unambiguous 

Assignment of the Master Lease Purchase Agreement from Comvest, it is now subject to the 

rights, duties and obligations to which Comvest would have been subject had the Master Lease 

Purchase Agreement not been assigned. 

46. In light of the construction, of the Assignment, Blue Ridge Bank. is subject to all 

rights, duties, and obligations under the Master Lease Purchase Agreement. With regard to the 

language of the Master Lease Purchase Agreement as discussed above, while the parties may 

"dispute" the completeness of the execution of the "Acceptance Certificate" at issue here, the 

mere existence of some disputed fact does not require denial of summary judgment where 

otherwise appropriate. The phrasing of the definition of an appropriate and complete 
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"Acceptance Certificate" within the Master Lease Purchase Agreement does not support 

reasonable differences of opinion as to the meaning of words employed and obligations 

undertaken. The phrasing provides that the "Acceptance Certificate" shall be signed and dated 

and delivered to the Lessor. It is the opinion of the Court that the language of the agreement 

regarding execution is not open to more than one interpretation such that a reasonable jury could 

interpret said language in favor ofBlue Ridge Bank. 

47. The "Acceptance Certificate" at issue wholly lacked any notation ofthe date ofan 

acceptance despite a clear demarcation of a place in which the date should be noted on the 

certificate. Thus, the "Acceptance Certificate was incomplete and is therefore insufficient to 

show that there was full satisfaction of performance of the obligations contained in the Master 

Lease Purchase Agreement. 

48. As the Court finds the language of the Master Lease Purchase Agreement to be 

unambiguous and enforceable as to the rights, duties, and obligations provided therein, it is the 

Courts duty to strictly apply the tenus of the agreement. To that effect, Blue Ridge Bank is 

subject to the unperfonned duties and obligations under the Master Lease Purchase Agreement. 

Specifically, Blue Ridge Bank was obligated to acquire and lease "Train #5" upgrade equipment 

to the City. As Blue rudge Bank has failed to acquire the necessary equipment and lease the 

same to the City as obligated to do under the Master Lease Purchase Agreement, it is not entitled 

to any payment related to the unperfonned duties and unsuppJied equipment. 

49. Arguments and Defenses Peripheral to the Construction of the Master Lease 

Purchase Agreement and the Assignment thereof, and thus, Irrelevant to the 

Determination of Summary Judgment. 
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a. Escrow v. Non-Escrow Lease Agreement. Blue Ridge Bank goes to 

painstaking lengths 10 suggest to the Court that the City should bear the risk ofloss at issue in this 

case because the City made an unwise agreement in that the City pursued a non-escrow lease 

agreement with Comvest, which subjected the City to a greater risk of loss of the procured funds 

for the "Train #5" upgrades. Blue Ridge Bank discusses, in protracted detail, the purchase 

history of the City and outlines a number of examples in which the City opted for an escrow 

agreement in similar financing situations. However, this drawn-out discussion is entirely 

irrelevant as to what the tenns of this particular contract provide, despite whether the City 

executed wisdom in entering in to said agreement. 

b. Continuing Presence of Comvest. Blue Ridge Bank again suggests to 

the Court that the City should bear the risk of loss as the City permitted Comvest to continue to 

pay lease invoices for some time after the assignment was made and prior to the alleged 

conversion of the remainder of the funds by Com vest and or its officers. However, the same 

argument may be applied as to Blue Ridge Bank. Blue Ridge Bank, likewise, knew of and 

permitted Comvest to continue to perform sometime after the assignment had been made. The 

actions of the parties with regard to the continued involvement of Comvest despite the 

assignment in September 2009 have no effect on the disposition of the parties' motions for 

summary judgment. This discussion by Blue Ridge Bank is ofa factual nature and has no effect 

on the clear and unambiguous language of the contract. As the language of the agreement and 

the assignment thereof are clear and unambiguous this discussion is improper parol evidence and 

cannot be considered in the determination of summary judgment 

c. Hell or High Water Clause. Blue Ridge Bank claims it is entitled to 

summary judgment based on the fact that the City defaulted on the payment schedule 
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incorporated into the Master Purchase Lease Agreement. Blue Ridge Bank argues that the City 

missed the scheduled payment due on May 8, 2016 and twelve days later attempted to make a 

partial payment ofthe amount owed. Blue Ridge Bank relies on Section 5.4 ofthe Master Lease 

Purchase Agreement which provides that rental payments are to be unconditional and "shall not 

be abated through accident or unforeseen circumstances."IO 

While hell or high water clauses are generally enforceable, in finance 

leases such as the one at issue here, the unconditional nature of the term applies only upon the 

acceptance ofthe goods. ''In the case of a finance lease that is not a consumer lease the lessee's 

promises under the lease contract become irrevocable and independent upon the lessee's 

acceptance ofthe goods." W. Va. Code Ann. § 46-2A-407. As determined above, there was no 

complete acceptance that took place under the Master Lease Purchase Agreement. Thus, 

Section 5.4 cannot be asserted by Blue Ridge Bank to force the City to continue making 

payments on funds that Blue Ridge Bank carelessly forwarded to Comvest upon the assignment 

of the Master Lease Purchase Agreement - despite the misconstruction of the terms which Blue 

Ridge Bank accepted. 

Further, other courts have held that hell or high water clauses may not be 

enforced in situations where "a lessee lawfully withholds rental payments as a result of the 

lessor's failure to provide the lessee with peaceable possession ofthe leased equipment over the 

lease term. The right ofpeaceable possession guaranteed ... as a matter ofpublic policy may not 

be waived." Angelle v. Energy Builders Co .. 496 So. 2d 509 (La. 1986) citing, Willensik, 

Personal Property Leases in Louisiana, 44 La. L.Rev. 755, 780 (1984), footnotes omitted, and, 

BNO Leasing Corporation v. Hollins & Hollins, Inc" 448 So. 2d 1329 (La. App. 5'h Cir. 1984) 

10 Master Lease Purchase Agreement at 7. 
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writ denied, 450 So. 2d 1961 (La. 1984). "The lessor may not compel the payment ofrentals 

when it is unable to deliver and provide peaceable possession." Id., citing, Honeywell, Inc. v. 

Courtesy Discount House, Inc., 413 So. 3d 222 (La. App. 4th Cir. 1982). In this case, Blue Ridge 

Bank failed to provide peaceable possession of "Train #5" equipment as required by the Master 

Lease Purchase Agreement. To enforce a hell or high water provision when there has been a 

failure to perform resulting in a material breach to the contract would be against public policy. 

d. Comvest as the City's Agent. Blue Ridge Bank argues that Comvest 

was the City's agent and thus upon Comvest's receipt of the money from Blue Ridge Bank, the 

City, by its agent, had received the funds and is now obligated to make payments on said loan. 

Blue Ridge Bank avers that the City selected Comvest, paid Comvest for its services, the City 

had the power of dismissal, and· the power of control over Comvest, and thus Comvest was the 

City's agent. However, the relationship between the City and Comvest was that of a 

debtor-creditor. This argument was one raised under desperate circumstance and is simply an 

attempt to divert the Court's attention away from the core issues at hand. 

Accordingly, it is ORDERED that Plaintiffs Motion for Summary Judgment should be, 

and is hereby GRANTED. Further it is ORDERED that Defendant Blue Ridge Bank's Motion 

for Summary Judgment should be, and is hereby DENIED. 

This Order is a full and FINAL order as to any claims between Plaintiff and the 

Defendant Blue Ridge Bank, Inc. 

The Circuit Clerk ofMarion County is hereby directed to provide certified copies of 

this Order to: 

1. S. Sean Murphy at 265 High Street, Suite 601, Morgantown, WV 26505; 

2. 	 Kevin V. Sansalone at P.O. Box 1428, Fairmont, WV 26554. 
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3. 	 Spencer D. Elliot at 300 Summers Street, Suite 700, P.O. Box 1746, Charleston, 

WV25326. 

4. 	 Brian K. Cochran at P.O. Box 529, Bluefield, WV 24701. 

ENTER: 'g- 2. 3- '2..0 J-b 

CP~.. ~.W~ 
PATRICKN. WILSON, CIRCUIT JUDGE 
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