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WEST VIRGINIA DIVISION 
OF MOTOR VEHICLES, 

RESPONDENT BELOW. 

PETITIONER'S BRIEF 

INTRODUCTION 

N ow comes your petitioner, by his counsel, R. Lee Booten II, and for 

his brief of the issues raised in this matter, and citation of the record, your petitioner 

sets forth below those issues previously raised in Circuit Court for the Court's 

consideration. Your petitioner has merged all of those issues and arguments raised 

in Circuit Court as contained in multiple documents, so that this brief contains a 

complete statement of petitioner's alleged errors and arguments in support thereof. 

Prior to discussing the errors and issues, petitioner's counsel would like to 
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clarify to the court respondent DMV's misconception, or blatant disregard, on what 

errors the Court may consider in regards to this appeal pursuant to WV code 29A-5

4(e): "appeals taken on questions of law, fact or both, shall be heard upon 

assignments of error filed in the cause or set out in the briefs of the appellant. Errors 

not argued by brief may be disregarded, but the court may consider and decide 

errors which are not assigned or argued." Respondent's counsel on page 35 of the 

May 4, 2016 hearing before the court states in lines 19-23 that "if it's not in his 

petition, it can't be added as an issue later." The Court thereafter summarily 

dismissed that the statement of law, but petitioner's counsel sets forth this 

statement of this Court's broad discretion of addressing errors in contested cases 

brought pursuant to the administrative procedure act. Counsel further cites that 

blatant misstatement of the law as yet another example of the DMV's practice of 

attempting to thwart litigants due process rights when challenging the DMV in 

appeal matters. Whereas, it costs DMV nothing to fight appeals with its staff 

attorneys, whereas license holders are put to an extreme amount of expense and 

effort in contesting the DMV, and it's pattern and practice of making appeals to 

Circuit Court as difficult and costly as possible. It is counsel's belief that DMV does 

not believe that it is confined by principles of fairness that should be extended to 

West Virginia license holders as citizens of this state. 
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ASSIGNMENTS OF ERROR 

1. Petitioner alleges that OAH's hearing officer's failure to 

entertain and decide upon the delay issues that counsel for petitioner raised at 

petitioner's March 10, 2015, hearing is a violation of petitioner's due process rights, 

in addition to those violations arising from pre-issuance and post-issuance 

unreasonable delays, in this extremely rare set of procedural circumstances that 

counsel is convinced are issues of first impression. 

2. Whether the DMV's revocation order's pre-issuance delay of 23 

months from the date of petitioner's arrest to entry date of the revocation order, 

and OAH's post-issuance 11 month delay before issuing its final order violated 

petitioner's constitutional rights guaranteed by the Fifth Amendment to the United 

States Constitution and Article III, Section 10 and Section 17 of the West Virginia 

Constitution, to due process of law as a result of the unreasonable delay in initiating 

the revocation process, and/or in rendering a prompt decision. 
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3. Whether the DMV's issuance of a revocation order against your 

petitioner dated more than 23 months from the date of the petitioner's date of 

arrest is time barred by the 1 year statute of limitations to prosecute a 

misdemeanor, pursuant to the provisions of W.Va. Code § 61-11-9? 

4. Whether the failure of the OAH and DMV to observe their 

mandated statutory duty to adopt internal procedural time limits through which 

adjudicatory time limits could be met, violates petitioner's constitutional and 

statutory due process rights? 

5. Whether the provisions of W.Va. Code 17C-5A-2(s), which 

requires a finding by the court, upon evidence presented, that there is a substantial 

probability that an appellant shall prevail on the merits to obtain a stay, is violative 

of the United States and West Virginia constitutional guarantees of due process of 

law, and their concepts of procedural due process, substantive due process, and 

equal protection of law? 

STATEMENT OF THE CASE 

This is not a typical appeal from an adverse ruling by the Office of 

Administrative Hearings, which is the agency that handles DMV revocation 

proceedings arising from driving under the influence arrests. The issues being 

raised in this matter are not issues of fact, but rather are taken on questions of 

substantive and procedural law. Counsel is of the opinion that the issue arising from 

the 23 month delay between petitioner's arrest and issuance by the DMV of the 

initial revocation order, in particular, is a matter of first impression. 
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For the court to fully understand how this case evolved to this point, 

and in support of counsel's explanation of time constraints involved, counsel will 

briefly as possible outline the procedural history and the issues that arose prior to 

the Circuit Court Appeal, which are as follows: 

1. January 9.2011: Petitioner's arrest for DUI by an officer of 

the Ceredo Police Department; 

2. March 10.2011: Petitioner appeared pro se before the City 

of Ceredo Municipal Court and his DUI charge was dismissed that date; 

3. Noyember 26. 2012: Statement of arresting officer is mailed to 

DMV by Ceredo Police Department. 

4. Noyember 27.2012: Statement of arresting officer is received 

byDMV; 

5. December 18. 2012: The respondent enters an order of 

revocation against your petitioner based on that statement of arresting officer 

received November 27,2012, some 23 months after the petitioner's arrest; 

6. December 27,2012: Petitioner appeals the revocation order to 

the OAH; 

7. June 7,2013: Petitioner's original hearing date. 

Petitioner's counsel moves to continue prior thereto, due to a previously planned 

vacation which motion is granted, and upon discussing the reset date with OAH's 

Docketing Department, petitioner's counsel agrees to accelerate the hearing process 

by agreeing to a June 3, 2013, reset date; 
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8. June 3. 2013: Petitioner appears with counsel, however, 

the state's sole witness, the arresting officer, does not appear. The Assistant 

Attorney General representing the DMV moves to continue, and the continuance 

motion is granted over your petitioner's objections; 

9. September 20. 2013:This next reset date is continued by the 

hearing examiner sua sponte; 

10. May 1. 2014: This reset date is continued upon 

petitioner's counsel's motion due to a scheduling conflict from a criminal trial set in 

Kanawha County Magistrate Court that same date, which is granted without 

objection; 

11. March 10.2015: On this reset date the petitioner appears 

with counsel and the arresting officer also appears, and the hearing finally proceeds. 

Both parties testify and are cross examined by opposing counsel, and exhibits are 

introduced into evidence. Specifically, petitioner testified of the prejudice that he 

had suffered, and continued to suffer as a result of the revocation order not being 

entered until over 23 months from the time of his arrest, and the matter then being 

over 4 years old with no certainty as to when a final order would be entered. 

Petitioner's counsel then moved to dismiss the case based upon that allegation of 

unconstitutional delay of 23 months from arrest to the initiation of the proceedings 

by the DMV, and then the over 2 years without a resolution with an uncertain time 

period prior to OAH's ruling yet to come. Thereafter, counsel cited several cases in 

support thereof, but was informed by the hearing examiner that she could not 

7 




address the issue of delay because the OAH does not have jurisdiction to deal with 

issues of timing and delay. 

12. February 22. 2016: Final order entered by OAH denying 

petitioner's appeal, with a stated effective date of 10 business days after the entry 

date; 

13. March 1. 2016: Petitioner's counsel files a motion to 

reconsider the effective date of the final order, citing statutory and constitutional 

provisions so alleging a violation of the due process clause component of the right to 

have a fair opportunity to be heard, specifically in regards to the effective date of the 

final order being only 10 business days. Further, counsel alleged that OAH had no 

statutory or regulatory authority to pronounce that its' Orders are to be effective in 

10 business days. In the days prior to the raising of that issue by said Motion, of 

which counsel has come to refer to as liThe 10 Day Rule," counsel conferred with 

OAH's supervising attorney, and the DMV's appeal counsel, his research from which 

he concluded that there was no explicit statute, or code of state regulation rule, 

granting the authority unto OAH to order "The 10 Day Rule" upon entry of a final 

order arising out of a DMV revocation order appealed to OAH. Both counsel did not 

dispute counsel's opinion that there was no explicit statute or rule granting OAH 

such power; 

14. March 3. 2016: OAH, by its' supervising attorney, enters 

an order rescinding the final order while it considers petitioner's motion, and 

granting the DMV the opportunity to respond to said motion, to which the DMV 

8 




responded by stating that it did not have a position upon the motion, and that it so 

chose to stand silent on the issue; 

15. April 4. 2016: OAH, by its' supervising attorney, enters 

an order denying petitioner's motion to reconsider thereby reinstating the final 

order of February 22, 2016. However, the language used in the body of that order 

readily revealed that petitioner's motion had been misconstrued, in that the order 

stated that petitioner's motion sought to rescind the final order. Petitioner's motion 

to reconsider was directed solely towards liThe 10 Day Rule" issue, citing 

constitutional grounds, and a lack of statutory or regulatory grant of power unto 

OAH to pronounce an effective date so short that it ensured that an aggrieved 

license holder would be precluded from obtaining a stay of enforcement pursuant to 

W.Va. Code § 29A-s-4(c). Furthermore from the particular language of W.Va. Code § 

17C-sA-2(s), which requires a petitioner to hold a hearing on the motion to stay, 

then to be prepared to submit evidence to convince the court to make a finding that 

there is a substantial probability that the petitioner shall prevail upon the merits, 

and that petitioner will suffer irreparable harm if the order is not stayed. Petitioner 

hereby submits that it is virtually impossible to obtain a stay within liThe 10 day 

Rule", thereby resulting in the revocation of the petitioner's license before the 

exercise of his right to review guaranteed statutorily and constitutionally. That the 

loss of license period can never be restored in the event that the petitioner's appeal 

is successful. Neither the OAH, the DMV, or the West Virginia Legislature can offer 

any compelling governmental reasons as to necessitate the revocation of the 
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petitioner's license within 10 business days after entry of the OAH final order, 

particularly after the case had lingered for over 5 years; 

16. April 7. 2016: Petitioner files a motion to clarify the final 

order based upon the contention that the order did not correctly address 

petitioner's motion so seeking to extend the effective date of the final order beyond 

10 days, challenging the OAH's lack of statutory or administrative rules of power to 

establish a 10 day effective date in regards to its issuance of final orders in DMV 

matters, and so requesting that the OAH cite the constitutional, statutory, or code of 

regulation provisions which supported its' decision in denying petitioner's motion 

to extend the effective revocation date; 

17. April 8. 2016: OAH enters an order denying petitioner's 

motion to clarify, but neglects to state whether the order would be effective 10 

business days after the date of entry ofthe April 4, 2016, or April 18, 2016, order. 

18. April 12. 2016: Petitioner's counsel sends an email 

concerning the uncertainty of the effective date of the final order so addressed to 

DMV's Hearing Counsel and to various members of DMV Legal. Then a 2nd email 

addressed to OAH's lead paralegal requesting that the hearing examiner review the 

effective date issue so as to be resolved as soon as possible. 

19. April 13. 2016: Counsel received a revised order 

clarifying the effective revocation date as being April 18, 2016. 

STATEMENT REGARDING ORAL ARGUMENT AND VECISION 

Pursuant to R.App.P. 18(a) (4), petitioner's counsel is of the opinion 

that oral argument is unnecessary, in that the facts and legal arguments are 
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adequately presented in the briefs and record of appeal, and that the decisional 

process would not be significantly aided by oral argument. 

ARGUMENT 

1. The OAH's hearing officer's failure to entertain and decide 

upon the delay issues that counsel for petitioner raised at petitioner's March 10, 

2015, hearing as a violation of petitioner's due process rights, in addition to those 

violations arising from pre-issuance and post-issuance unreasonable delays, in this 

extremely rare set of procedural circumstances that counsel is convinced are issues 

of first impression. 

The case of Reed v. Connjff. 779 S.E.2d 568 (WV 2015), states 

unequivocally that: "Without question, this Court has recognized that due process 

concerns are raised when there are excessive and unreasonable delays in license 

suspension cases.' " Id. at 575. The unusual aspect of this case arises from the fact 

that the delay issue that was raised at the revocation hearing was based upon the 

delay in initiating the revocation proceeding. Only the hearing officer so hearing the 

officer's and the petitioner's testimony could judge their credibility based upon such 

factors as demeanor, etc ..., and that such denied your petitioner his due process 

rights in the failure to consider the delay issue at the administrative hearing level. 

Your petitioner cites the following matters in the official OAH record in support of 

this alleged error as follows: 1. Item 7 which is the transcript of the June 3, 2013, 

hearing Appendix Pages, wherein petitioner's counsel advised the hearing officer 

and DMV counsel that he would be raising constitutional grounds to seek dismissal 

concerning the delay in filing the revocation order by the DMV. The hearing officer 
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made no mention that she would not consider that issue at hearing, nor did the DMV 

counsel state that they would object to consideration of that issue at the revocation 

hearing level. If the hearing officer had ruled at that time that said issue would not 

be considered, then petitioner's counsel could have proceeded with filing a writ of 

prohibition as Respondent's counsel has been arguing was the appropriate 

procedure. 2. Likewise, at the final revocation hearing held on March 10, 2015, once 

again the hearing officer never stated that she would not coonsider the issue, nor did 

the DMV Counsel object to its consideration. See, Item 27. Appendix pp _ - _. In 

fact, a review of that hearing transcript will show that petitioner's counsel's sole 

focus in cross examining the officer concerned the delay issue. Further, petitioner 

testified solely about the prejudice that he had endured as a result of the 23 month 

delay in the initiation of the revocation proceeding against him. 

2. Whether the DMV's revocation order's pre-issuance delay of 23 

months from the date of petitioner's arrest to entry date of the revocation order, in 

conjunction with DAH's post-issuance 11 month delay before issuing its final order 

violated petitioner's constitutional rights guaranteed by the Fifth Amendment to the 

United States Constitution and Article III, Section 10 and Section 17 of the West 

Virginia Constitution, to due process of law as a result of the unreasonable delay in 

initiating the revocation process, and/or in rendering a prompt decision. 

Petitioner's counsel is fully aware of the existing State of West Virginia Supreme 

Court case law in regards to analyzing delay issues involving the DMV, and now the 

DAH, in the context of allegations of unconstitutional delay violating an individual's 

due process rights. Counsel will show through a detailed breakdown of the court's 
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discussion of the underlying authorities contained in that line of cases that the 

resultant holdings were based on flawed analysis. 

Our Supreme Court's holdings in regards to allegations of 

unconstitutional delay so require factual and substantial prejudice as a result of a 

delay to support a due process violation finding based on unreasonable delay. 

MiIler v Moredock, 229 W.Va. 66(2011), at 67 and Syllabus pt 5. The development 

of this apparent set in stone holding arose from our Supreme Court's adopted 

principles from allegations of pre-indictment delay pronounced by previous courts 

in reviewing only felony criminal cases. The court states in MiIler at p. 71: "In the 

case sub judice, we agree with the Circuit Court that our case law regarding pre

indictment delay is instructive with regard to cases involving delays in the decisions 

issued by the Commissioner following an administrative proceeding." The Supreme 

Court first reviewed the pre-issuance delay suspension notification issue in the 

matter of Dolin v Roberts, 173 W.Va. 443, 317 S.E.2d 802, (WV 1984). .D..alin 

involved a 20 week delay before the entry of Dolin's suspension order following his 

arrest, which counsel submits is the longest length of pre-issuance delay so 

considered by the Supreme Court. What has become lost in the succeeding cases 

involving pre-issuance delay is the Dolin's court statement that "Although we agree 

that unreasonable delays can result in the denial of procedural due process in 

license suspension cases, we disagree with the Circuit Court's characterization of the 

twenty week delay between arrest and suspension in this case as grossly excessive." 

Id at 446. This is for the obvious reason that no further length of pre-issuance delay 

has been reviewed, but counsel submits that the 101 week delay in this matter is in 
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fact "grossly excessive", mandating dismissal as a prima facia procedural due 

process violation as the llillin. court so envisioned in commenting on the 20 week 

delay therein as a "less gross delay." lliili.n., syl pt 2, Id at 443. 

Our Supreme Court decisions involving the analysis of alleged due 

process violations in pre-indictment situations in criminal cases, which the Court 

has adopted in reviewing delay issues in DMV cases, is solely relegated to criminal 

felonies, not misdemeanors. As it is well established there is no statute of 

limitations in regards to felonies in the State of West Virginia. However, there is a 

strictly enforced 1 year statute of limitations in regards to prosecution of 

misdemeanors pursuant to W.Va. Code § 61-11-9. Petitioner's allegation is such that 

he submits that the limitation on how prejudice can be proven to support a due 

process violation as adopted from the analysis of criminal felony pre-indictment 

delay analysis is flawed by the definition of prejudice being limited to the ability or 

effect on one's ability to defend himself in the further proceedings. Opposed to the 

legislative pronouncement that misdemeanor offenses, which would include 1st and 

2nd Offense DUI charges, are limited to commencement within one year after the 

offense was committed. This altering of the previous analysis would solely apply to 

pre-issuance delays, as in this case. Further, this appears to be the only case 

reviewed that the commencement of the revocation proceedings exceeded one year. 

The purpose for this high standard in criminal cases is obvious in that 

such involves the most serious allegations of criminal activity, whereas in the 

administrative license arena such only contends whether a persons license is going 

to be revoked based upon their offensive driving action. Of course, there are two 
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types of DUI's in West Virginia, those being felonies, or third offense DUI, DUI 

causing death, and then the remaining scenarios are misdemeanors, thereby 

distinguishing the seriousness and more strenuous requirements that has long been 

established by the mere concept of felonies and misdemeanors. Counsel advocates 

that ifthe underlying DUI is a felony situation then in fact the analysis as adopted by 

the court on criminal pre-indictment delay allegations due process violations such 

as the one discussed in State ex reI y Facemire, supra., are then indeed appropriate. 

But that analysis does not attach to a review of delay issues involving administrative 

agencies for alleged misdemeanor violations. 

3. Whether the DMV's issuance of a revocation order against your 

petitioner dated more than 23 months from the date of the petitioner's date of 

arrest is time barred by the 1 year statute of limitations to prosecute a 

misdemeanor, pursuant to the provisions of W.Va. Code § 61-11-9? 

The entire body of cases in regards to delay issues in the DMV revocation process 

this court has repeatedly stated that it is undisputed that the law governing 

revocation proceedings for the DMV imposed no time limitations on the issuance of 

decisions by the Commissioner following an Administrative Hearing. Miller y 

Moredock. 229 W.Va. 66 (2011) at 70. Although petitioner disputes this statement 

of law such is irregardless in addressing this issue raised due to the simple fact that 

this does not involve a delay following an administrative hearing. To the contrary it 

involves the delay from the time of arrest to the initiation of the revocation process 

which is synonymous to the initiation of the prosecution in the criminal context. In 

regards to the delay issue post-hearing the court has adopted the principles of law 
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and the analysis in the criminal context regarding pre-indictment delay. See: Miller. 

Id. 70, 71. The court's analysis in Facemire, Id at 600, as taken from the seminal 

United States Supreme Court Case of U.S. y Marion. 404 U.S. 307 (1971), which 

clearly states that the court's preference for resolving issues of delay was by relying 

on statute of limitations. Id at 322. The Facemire court further commented on 

court's preference to rely on statute of limitations including State ex reI y Hey. 269 

S.E. 2d 394, 396 (1980); recognizing that the Sixth Amendment Right to a Speedy 

Trial is not implicated in cases where the delay at issue is pre-indictment, and where 

in the Hey court observed that "pre-arrest or pre-accusive delays are usually 

governed by statute of limitations." 

Of course there are two types of DUI offense, those being 

misdemeanors, and those being felonies. In West Virginia there is a 1 year statute of 

limitation of misdemeanors, but no such limitation exists on felonies, and our 

legislature's decision to so greatly differentiate between the two is an obvious 

recognition of the seriousness of felony offenses, which in the DUI context would be 

a 3rd Offense DUI, or a DUI death case, opposed to a non-aggravated 1st Offense DUI 

such as petitioner wherein he blew .107, and there is no accident nor injuries 

involved. Thus, it is your petitioner's contention that in the context of the delay in 

initiating the revocation process by issuance of a revocation order that any 

occurring delay is controlled by the 1 year statute of limitations. Thus, there is no 

analysis of delay factors in this context. Counsel's research of the pre-issuance issue 

so shows that the previously most egregious example of such involved a 20 week 

delay in Dolin y Roberts. 173 W.Va. 443 (1984). That case obviously would not be 
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tolled by the statute of limitations. Counsel hereby represents that these 

circumstances are such that they present an issue of first impression. Of course, the 

DMV has argued that the 1 year statute is a criminal statute, even though they 

advocated in Miller that the court should utilize the criminal analysis on a post

hearing delay issue. But counsel does not find that in any way surprising since a 

review of the entire body of DMV case law is such that the DMV will often advance 

contrary positions, since it is their philosophy to revoke everyone, therein ignoring 

their mandatory obligation of fairness towards license holders. 

4. Whether the failure of the OAH and DMV to observe their 

mandated statutory duty to adopt internal procedural time limits through which 

adjudicatory time limits could be met, violates petitioner's constitutional and 

statutory due process rights? 

Of course, the DMV could have totally avoided this situation if in fact it 

honored it mandatory duty to address the appropriate time limitations pursuant to 

the provisions of W.va. Code § 29A-S-1(a) so stating: "Each agency shall adopt 

appropriate rules of procedure for hearing and contested cases." The Supreme 

Court discussed the mandatory duty to promulgate rules and regulations specifying 

internal procedural time limits through which adjudicatory time limits could be met 

in regards to the Human Rights Commission Agency in the matter Allen v State 

Human Rights Commission, 174 W.Va. 139 (1984). The principles in the Alkn case 

as applicable to the State Human Rights Commission is in no way distinguishable 

from the obligations of the Division of Motor Vehicles in regards to their duty to 

promulgate rules to specify internal procedural time limits to avoid situations just 
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as this. The DMV cannot ignore its' mandatory duty, and then argue that there are 

no time limitations, when in fact they are the culprit who is guilty of there being no 

time limitations in the first place. See: C.S.R. § 91-1-3, containing no internal 

procedural time limits. Let us not forget OAH who likewise has no internal statutory 

procedural time limits in their legislative rules. See: C.S.R. Title 105. 

5. Whether the provisions of W.Va. Code 17C-sA-2(s), which 

requires a finding by the court, upon evidence presented, that there is a substantial 

probability that an appellant shall prevail on the merits to obtain a stay, is violative 

of the United States and West Virginia constitutional guarantees of due process of 

law, and their concepts of procedural due process, substantive due process, and 

equal protection of law? 

The language of 17C-SA-2(s)'s stay provisions are totally dissimilar to any other 

rules or statutes so providing the right to apply for a stay of proceedings in regards 

to any other area of law in West Virginia, in that none of those other rules/statutes 

contain the unduly burdensome requirement of presenting evidence to support a 

finding of a substantial probability of prevailing on the merits. Counsel will list 

those rules/statutes hereinafter. Counsel poses the following questions for the 

court: How can a Circuit Court decide whether the petitioner has submitted 

sufficient evidence to support a substantial probability standard of proof that he 

shall prevail on the merits of the case, when in fact there has been no record filed for 

the court to review in a matter which is solely to be decided upon the record? W.va. 

Code 29A-s-4(f). How can a Circuit Court review any arguments or representations 

concerning the underlying hearing proceedings when there is no transcript for the 
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court to review? W. Va. Code 29A-5-4(d). Can the court accept proffers of evidence 

to establish the evidentiary requirements? No. The court can thank the DMV for 

the no-proffer rule as it so advanced in State ex reI Miller v Karl. 231 W.Va. 65 

(2013) at 69, 70. The parties, in the instant case, presented witnesses at the 

underlying hearing, but can those witnesses be presented to the Circuit Court if the 

courfs ultimate review shall be conducted only upon the underlying record before 

the deciding agency? W.Va. Code 29A-5-4(f). With no offense intended to the court 

or the DMV, counsel sincerely believes that a high school civic student could answer 

these questions. 

The court is presented with an administrative appeal which is to be 

decided upon the record made before the agency, with the only exception being 

testimony to be taken before the court in cases of alleged irregularities in procedure 

before the agency, as not shown in the record. W.Va. Code 29A-5-4. But the parties 

cannot put on witnesses to simply recap what the evidence was at the underlying 

hearing, those are not procedural irregularities. 

Thus, it is petitioner's allegation that the language of subsection(s) is 

designed to discourage litigants from filing an administrative appeal arising from a 

DMV revocation proceeding, by the creation of a standard of proof which bears no 

rational basis to the purpose of regulating stays of enforcement, since without a stay 

why would an appellant bear the expense of an appeal, but yet while serving the 

very revocation period of which the appeal was attempting to quash. Logically, any 

court cannot rule upon the merits of an appeal without the underlying record, nor 

can it accept proffers of evidence to be submitted for the court's consideration. 
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Whether or not the language of the statute was created to intentionally cause that 

effect, such is not determinate of the issue. But clearly, the amount of time, effort, 

and money that an appellant has to spend to attempt to obtain a stay is a chilling 

effect and infringes upon the opportunity to be heard due process component. 

In contrast, a review of W.Va. Code 29A-S-4(c), so provides that the 

agency may stay the enforcement of the order in its' discretion, which obviously the 

DMV would never do, but such creates the opportunity to avoid unnecessary or 

protracted stay hearings at the agency's discretion. If not the appellant may apply to 

the court for a stay which may be granted in its' discretion upon such terms as it 

deems proper. Counsel hereby submits that this is the common language 

concerning obtaining a stay in a civil action, criminal action, family court matter, and 

even a Supreme Court matter. See, RC.P. 62, RCr.P. 38, RApp.P. 28(b), and RF.C.P. 

Rule 27. Counsel further submits that the language of W.Va. Code 17C-SA-2(s) has 

no place in the context of appellate review procedure to so observe a contestant's 

constitutional right to due process rights in presenting their appeal. 

Counsel's research of the body of case law in West Virginia so 

exposing the appropriate standards of review in addressing procedural due process 

claims, has led him to the W.Va. Supreme Court case of North v West Va. Bd. of 

Regents. 160. W.Va. 248, 233 S.E.2d 411 (1977), which he represents to the court as 

the leading, or a leading, case upon this particular due process issue. 

Applicable standards for procedural due process, outside the criminal 
area, may depend upon the particular circumstances of a given case. 
However, there are certain fundamental principles in regard to procedural 
due process embodied in Article III. Section 10. of the West Virginia 
Constitution which are: First, the more valuable the right sought to be 
deprived, the more safeguards will be interposed. Second, due process must 
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generally be given before the deprivation occurs unless a compelling public 
policy dictates otherwise. Third, a temporary deprivation of rights may not 
require as large a measure of procedural due process protection as a 
permanent deprivation. Id at 248,249. Syllabus pt 2. 

Going to the three factors as stated in N.o.rili our court, in applying 

North. answered the issue of the importance of a license suspension in Jordan v 

Roberts. 161 W.Va. 750 (1978), wherein at page 756 the court states: "There is not 

much question that in our mobile society the suspension of a driver's license for a 6 

month period constitutes a serious depravation. It may have a direct impact on the 

licensee's employment if his job is dependant upon the use of the driver's license." 

See also: Bell v Burson. 402 U.S. 535, 29 L.Ed. 2d 90, 915. ct. 1586 (1971). Such is 

exactly your petitioner's circumstances, and counsel certifies to the court that the 

transcript of the underlying proceeding will so reflect." 

In regards to the second prong of the North analysis, obviously if 

petitioner is not granted a stay then the deprivation will occur prior to due process 

being given. Counsel cannot envision any compelling public policy that would so 

justify that an appellant in an administrative appeal should be denied a stay due to 

the then perceived lack of evidence to meet the standard of proof that has been 

created in subsection (s), to then only later prevail in the appeal, but having already 

served all or the majority of the revocation time, which is exactly the possible 

scenario we have in this case. As I have stated at some point in my motion for stay 

or petition for appeal, revocation time now, or revocation time later, is revocation 

time. It is the same amount of time, the only difference being when it will occur. 

How can there be any justification that the revocation should occur prior to the 

expiration of the appeal right? If petitioner is serves his revocation period during 
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this appeal process, then later prevails, that time can never be restored, or 

compensated. Unless a separate cause of action for money damages would then 

arise from DMV's unconscionable conduct if so held by the reviewing courts. 

Lastly, as to the third prong, the DMV has argued that this is just a 

temporary deprivation of rights, thereby not requiring such a large measure of 

procedural due process protection, which according to them is not being a 

permanent deprivation. However, the revocation time that the petitioner would 

serve if no stay is granted is not temporary, but rather would be absolutely 

permanent, since as mentioned it could never be restored, even if the petitioner 

prevailed. 

Turning to the next substantive due process claimed violation, 

petitioner alleges that W.Va. Code 17C-sA-2(s), in and of itself, as written by our 

legislature, does not bear a reasonable relationship to the public interest it so seeks 

to regulate, and is therefore invalid as so violating the substantive due process 

concepts of the due process clause of our federal and state constitution. W.Va. 

Const., art. 3. § 10. To be clear, counsel is only advocating that subsection (s) is 

constitutionally flawed, and the arguments advanced herein have no regards to the 

remaining portions of 17C-sA-2. Further, counsel concedes that the state has a valid 

interest in regulating stays of enforcement, and takes no issue with the legislature's 

power to act in regards to that public welfare. But as fully discussed in Thorne v 

Roush, 164 W.Va. 165, 168: 

However, in regulating a given occupation, as in all legislative matters 
based upon the police power, regulations will only be valid if they bear some 
reasonable relationship to the health, safety, moral or general welfare. ~ 
ex reI Cobun v Town of Star City. 157 W.Va. 86 (1973). 
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Inherent in the due process clause of the state constitution are both 
the concept of substantive due process and the concept of equal protection of 
laws. In order for a statute to withstand constitutional scrutiny under the 
substantive due process standard it must appear that the means chosen by 
the legislature to achieve a proper legislative purpose bear a rational 
relationship to that purpose and are not arbitrary or discriminatory. State ex 
reI Harrjs v Calendjne, 160 W.Va. 172 (1977). 

The state obviously has a public interest in regards to regulating stays 

of enforcement, as in this case, DMV revocation orders upheld by a final order of the 

OAH. However, in fashioning the language of subsection (s), as shown above as 

being totally distinctive from all other rules or statutes concerning the enforcement 

of stays of proceedings, the legislature has sought to create a different type of 

standard significantly higher than those other rules concerning stay of enforcement 

orders, wherein those matters the decision on whether to grant the stay is left to the 

sound discretion of the court to act as it deems fit under the circumstances. The 

issue is thus: What is the rational relationship to the intended purpose of a stay 

I 

from a DMV order, that compels the substantially heightened burden of proof, 

opposed to a stay from any other applicable agency? This invalid distinction 

between the various stays, petitioner hereby submits also constitutes an equal 

protection of law violation. 

Breaking subsection (s) down in scrutiny of its' various parts the first 

questions which arises is: Why does the statute provide for a mandatory stay 

during the hearing stage of proceedings, opposed to no mandatory stay in the 

appeal stage, then coupled with the unreasonable standard of finding a substantial 

probability to prevail, and irreparable harm? What makes DMV final orders on 

appeal to circuit court more compelling than other agency appeals to circuit court? 
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Why did the legislature provide for this one of a kind extremely high standard of 

proof for just a stay of the proceedings, when pursuant to the remaining provisions 

of subsection (s) will only last for 150 days? What harm will the state suffer? What 

is the legitimate public purpose that the legislature is trying to effect? These are 

questions that the DMV must answer, or more appropriately the state legislature, 

since a review of the statute, there being no legislative history that counsel has been 

able to find, does not lend its' intended purpose to be plainly determined. 

Why does the statute require that the stay only be granted upon a 

motion and hearing? Obviously a motion must be filed to be granted a stay as in all 

stay rules or statutes, by why is a hearing necessary? Court's review motions 

requests on appeal, post-conviction, etc., where it is within the court's discretion 

whether to grant or deny the motion, and further it is within the court's sound 

discretion of whether to hold a hearing. What rational basis exists to restrict the 

court's plenary power to rule upon motions without hearings? Again, there is no 

apparent answer from the review of the statute, and counsel's attempt to locate any 

legislative history has again been for naught. 

Why is there a requirement of evidence to be presented other than the 

valid concern of petitioner's potential deprivation of his property interest right to 

possess and utilize a valid driver's license? This is an appeal on the record, other 

than the harm to be suffered if not granted, what evidence needs to be produced? 

Arguments of counsel are not evidence. This evidentiary requirement is likewise 

not found in any other statute or rules providing for stays of enforcement of orders. 
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What is the legislature's purpose, and what rational relationship does it have for any 

intended purpose? If one even exists. 

Why is the stay of enforcement of the final order limited to 150 days? 

What is the legislative purpose of limiting a DMV final order review, but then 29A-5

4(c) contains no such limitation, thus leaving it within the sound discretion of the 

court? What makes DMV final orders so special? Counsel is bated in anticipation. 

Additionally, why is the DMV and OAH exempted from the provisions 

of 29A-5-4(d), which so requires upon receipt of the petition that the agency is to 

transmit to the circuit court the transcript of the proceeding within 15 days? 

To summarize all of these questions in scrutinizing the legislative 

purpose intended by the subsection (s) requirements, all of these questions can be 

condensed into the general question being: Why did the legislature create a special 

provision solely for the DMV, wherein the burden of proof to obtain a stay is 

heightened, so that the court is asked to determine if the petitioner will 

substantially prevail upon the merits, when there is no record to review? What 

makes DMV so special? The end result of this appeal to circuit court if the petitioner 

loses, and assuming the petitioner does not go forward to the supreme court, is that 

he will have to serve the time set forth in the original revocation order. Whereas, if 

he prevails on the appeal, provided that the DMV does not go forward to the 

supreme court, but he was not granted a stay, then as in this case being a first 

offense non-aggravated DUl, your petitioner will have already served his 90 day 

suspension, and there is nothing that the DMV or the court can do to restore those 

then permanently deprived rights, thus the irreparable harm that is suffered if a 
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stay is not granted. Counsel hereby advocates that a stay is always appropriate in a 

revocation case if there is any possibility that an appellant could be deprived of any 

driver's license, but yet prevail on the appeal. 

In parting, the DMV stands to lose or gain nothing regardless of the 

court's decision as towards the stay request. Nor do the people of the State of West 

Virginia, except for the wasted resources expended in battling a mere temporary, 

non binding stay decision being such an exercise in futility. I submit that if the 

decision making individuals of DMV, which I have always suspected does not include 

the commissioner, and please correct me if I am wrong in regards to that suspicion, 

had to pull the money necessary to fund an appeal, such as this one, out of their own 

pocket, that you would see a DMV that operates more so on a fiscally based decision 

making policy. Counsel surmises that it is this lack of personal stake mentality that 

drives the DMV to challenge everything, with no regard to ... 

CONCLUSION 

Wherefore your petitioner prays that the Court find that your 

petitioner's procedural and substantive due process rights were violated by the 

respondent's unreasonable delay in issuing its' revocation order against your 

petitioner 23 months after his arrest, and thereupon declare the previous orders 

revoking petitioner's license as null and void. Further, that the Court declare that 

the OAH violated your petitioner's due process rights in not permitting him to raise 

and argue constitutional delay issues at the administrative level. Further, that the 

Court declare that respondent's revocation order is time barred being more issued 

more than one year from the date of the petitioner's arrest. Further, that the Court 
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declare that the DMV failed to observe their mandatory statutory duty to adopt 

internal procedural time limits concerning adjudicatory matters. Lastly, that the 

Court declare that the provisions of West Virginia Code § 17C-SA-2(s) as violative of 

procedural substantive due process rights, and equal protection of law as is so 

presently being administered in regards to appeals in Circuit Court, and motions for 

stay of proceedings pursuant to said violative statute. 

JERRY S. STRAUB, 

BY COUNSEL 

Email: bootenlaw@wydsl.net 
WV State Bar No.: 406 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


JERRY S. STRAUB, 


PETITIONER BELOW, 

v. 	 APPEAL NO. 16-0996 
CIRCUIT COURT NO. 16-C-274 
OAH CASE NO. 365972A 

PAT S. REED, COMMISSIONER 
WEST VIRGINIA DIVISION 
OF MOTOR VEHICLES, 

RESPONDENT BELOW. 

CERTIFICA IE OFSBRVICE 

I, R. Lee Booten II, of counsel for petitioner, do hereby certify I have 

served a true copy of the foregoing and hereto attached Petitioner's Briet on this 

the 3rd day of March, 2017, upon the following individuals: 

Janet E. James, Esquire 
Assistant Attorney General 
Office of the Attorney General 
State Capitol Complex, Bldg. 1, Room E-26 
Charleston, WV 25305 
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