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IN THE CIRCUIT COURT OF CABELL COUNTY. WEST VIRGINIA 

JEadV S. STRAUB,' 

I 


PETITIONER, 

v. PETITION NO: 16-C-274 

PAT S. REED, COMMISSIONER 

WES1I VIRGINIA DWISION 

OF MOTOR VEHICLES, 


! , 
RESPOND'ENT. 

i 

l,n ORDER DENYING WITIONER'S APeBAL, DENYING RESl'ONDENTS 
I RENEWED MOTION TO DISMISS. AND DENYING. 
I PETITIONER'S MOTION FOR STAY 

I 
I On the 16th day of Septembff, 2016, came the petitioner, in person; 
I .' . 

and by his counsel, R. Lee Booten II, and the respondent by her counsel, Janet E. 

Jamel. for the final hearing as previously set by the court in this matter. Prior to 
I . 

hearing the arguments of counsel the court took up respondent's renewed motion to . i . . 

dism~ssl and after. hearing the representatiori and argument of' counsel by both 

. partiis. the' court ruled that respondent's renewed m~tiori to dismiss upon
! . 
, 
I 

jurisdictional grounds was denied. the court so finding that the constitutional issues 
I .' .. 

raise(:i by. the defendant were properly before the court as an appeal from aI . 
contJsted case on those constitutional alleged errors and issues as raised in the 

recot of this matter by the petitioner. The court then took up the matter of final 

argument upon this petition for appeal from contested administrative action. and 
I . 

i 
I 

I 

i 




I
the !court so' directed petitioner's counsel to go through them one by one. 

Petitioner's counsel informed the court that he had comp'iled the alleged errors that 

had Ibeen raised in the record as contain~d in petition~'~,s petition for appeal, 
i " 

peti~One(S mO,tion fo~ stay, and the addendum to motion for stay, into p~titioner's 

briet so that all issues raised by petitioner were set forth in that brief, those issues 
I 
I 

being as'follows: 

I 
1. Petitioner alleges that OAH's hearing officer's failure to 

, , 

ente~tain and decide upon the delay issues that counsel for petitioner raised at
I·' , 

peti~oner's March 10, 2015, hearing is a violation of petitioner's due process rights, 

in d~ition to those violations arising from pre-issuance and post-issuance 

unr sonable delays, in this extremely rare set of procedural circumstances that 

counsel is convinced are issues of first impression. 

The court then heard the arguments of counsel and ruled that current 

case law in West Virginia so holds that to prevail on an unreasonable delay 

argu ent that the license holder must show that he suffered actual prejudice, and 
I ' 

basea u'pon that ruling the court denied petitioner's first ground of appeal. 
I " ' 
, 2. Whether the DMV's revocation order's pre-issuance delay of 23 

mon~s from the date of petiti~ner's arrest to entry date of the revocation' order, 

and OAH's post-issuance, 11 month delay before issuing its final order violated 

petitfoner's cons:titutional rights guaranteed by the Fifth Amendment, to the United 

StatJs Constit~tion ana Article III, Section 10 and Section 17 of the West VircrlniaI ' ~~ 

contltutiOn. to due process oflaw as a result ofthe unteasonable delay in initiating 

, the, riv~cation process, and/or in rendering a pro~Pt deciSion., ' 

I 
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,J 

The court then heard the arguments of counsel and so ruled that it's 

up to the legi~lature to change the time periods, and that the court felt constrained 

by Jrior case law up~n the unreasonable deiay issue in so denying petitioner's 

secO~d grounds ofappeal. ' , 
I 


I 
 3. Whether the DMV's issuance of a revocation order ~gainst your 
1. 

petitioner dated more than 23 months from the date of the petitio;~~s date of 
- ! 

i 
arreSt is time barred by the ,1 year statute of limitations to prosecute a 

misJemeanor, pursuant-to the provisions of W.Va. Code § 61-11~9? 
I,I'l The court then -heard ,the arguments of counsel and so ruled that it 

agre d with the State, meaning the DMV, "on this againn in denying petitioner's third 

groJnds fOr" appeal. The court djd not specifically elaborate the basis of its ruling,
I ' 

but ~he court obviously was referring to its ruling up~n the unreasonable delay issue 

, as sJ discussed on the record upon issues 1 and 2. " 

I 4., Whether the failure of the OAH and DMV to observe their

mandated statutory duty to adopt internal procedural time limits through which 

adjU~icatory time limits could be met, violates petitioner's constitutional and 
I 

I " 

statUtory due process rights? I -
I The court then heard the arguments of counsel and so ruled that 

, i 

alth~ugh it agreed with the sentiment of the petitioner, but that the case law is clear 

and Icontrolling that 'there is no duty that the court was aware. tI:at the court could 

ma* the DMV promulgate their own internal rules, eXcept through legislation 
I 

req~iring that they do so. ~pon that basis the court denied petitioner's fourth 

grotds ofappeal 
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5. Whether the provisions of W.Va. Code 17C-SA-2(s), which 
, . ' 

req~~res a finding by the court, upon evidence presented, that there is a substantial 

pro~ability that an appellant shall prevail on the merits to obtain a stay, is violative 

of ~e' United States and West Virginia constitution'al guarantees of due. process of 
I . 

law, iand their concepts of procedural due process, substantive due process, a~d 
! • 

i 
equal protection oflaw? 

I 

i. The court then heard the arguments of counsel and so ruled 'that 
i 

pe~~joner's argume1)t that there was no other rule or statute in West Virginia 

req1iring similar findings of substantial probability to prevail on the merits in 

regards to obtaining a stay of a final DMV order was rebutte'd by those similar 

fi.ndtgS necessary for obtaining an injunction. That si~ce an injunction's substantial 

prollability finding is not unconstitutional, having been around for 100 years, that 
I·" . 

the rlourt was denying the petitioner's fifth grounds of appeal. However, in regards
I' 

to pltitioner's argument that 10 day effective date imposed in, th~ final order issued 
I . 

by ~AH in this matter made it impossible to obtain a stay prior to the OAH final 

Ordt being effective, wbich petitioner had, raised as a unconstitutional violation of 

proldural due process, the court made no comments upon that portion of 

petiioner's argument in denying issue 5. 

! 6. That the principles of cumulative error applies to the factual 
i 
I 

scetrio presented herein, and in further consideration of the DMV'spractice and 

pattern of attempting to thwart and deny license holder's appeals, to the extent that' 
! ' 
j • 

suchr rises to the level of the denial of procedural due process so d.emanding. 

disJissal ofyour respondent's revocation order issued again~t your petitioner. 
I' -,

I· . 4 . 




7. Your petitioner hereby alleges that the provisions of west 

VirgInia code section 17 C-5-2(s) so limiting a stay u'pon appeal to 'the Circuit Court 

to 50 days violates substantive and procedural due process in that there is no 

co elling state interest in limiting a stay 1n ~ircuit Court,. nor is there any rational 

~aSi~ for a stay of proceedings in regards to DMV appeals as distinguished from 
. I 

I . 

oth1r appeals under the administrative procedure act as set forth in West Virginia 

cod~ section 29A-S-4. 
I 
i Petitioner's counsel at the outset of the final hearing so advised the 
I . 

cou*t that he had raised two additional issues in petitioner's brief that he had just 
I . 

file9 earlier in the day of the final hearing. Counsel acknowledged that late filing of 

thes~ issues, and that the court had set a deadline earlier in the week for briefs to be 
I . . 

fiJe9. Based. upon that deadline counsel acknowledged that the court would not be 

conJidering those issues, but that he had raised those in. his brief, and now upon the 

rec~rd solely for appeal purposes. The court made no comment·u pon issues 6 and 7, 
I . 

but ~at it was understood that the CO\lrt would be denying those without argument. 
i 

i After the court had denied all of petitioner's grounds, the DMV 

ad1cated that tl.e order previously entered in Circuit Court staying the effective 

dat1 of the OAH final order so revoking your petitioner's Hcense should be lifted ~at 

sam~ date. Thereafter a discussion was held on ~he record concerning whether ilie 

oralIpronouncement by the court ~Ould be acted upon by the· DMV in lifting the 

pre'1i0us stay order, to which petitioner's counsel strenuously objected so arguing 
1 
1 

that the previous stay order could only be lifted by. written order entered in the 

reco d of this matter, and not by oral pronouncement. 
. . . 
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In response to whether the stay should be' lifted immediately 

petitioner's counsel then moved the court orally pursuant to Rule 28 of the West 
. ' . 

, ,I 
Virginia Rules of Appellate Procedure for a stay of proceedings in the Circuit Court 

I " 
I 

unti~ such time that the appeal would be filed in the Supreme Court, which at that 
I ' 

tim~ the Supreme Court would then have jurisdiction over any requested stays of 

pro deeding. ' The court upon' first hearing that motion was of the opinion that the 

circLt Court had no jurisdiction. Petitioner'~ counsel opined that he could not move 
! ' 

! ' , 

for astay in the Supreme Court until such time that the final order had been entered, , I ' ' 
and ~at pursuant to that Rule that he could move for the stay in Circuit 'Court to 

I 
, I , 

whi~h the court stated, "you know what's going to happen." It was at this point in 
I 

the ~raceeding that DMV counsel graciously proposed that the stay 'should be 
! ' 
I 

resc~nded upon entry of the final order, upon which petitioner's counsel so agreed, 

and the court then concluded the matter. 

I WHEREFORE, IT IS ORDERED, that the court upon considering all 
I ' 

grotds raised by the petitioner in regards to this appeal hereby. deliies those 

groulnds far appeal based upon its rulings cited above, and as contained in the 
i , 

Transcript of the final hearing held on September 16,2016. 

I IT IS FURTHER ORDERED, that the' previous stay order issued in 'this 
! ' 

ma~er shall be lifted at such time that this final order is entered, and that the Circuit 

Cler* is hereby'directed to provide unto the DMV a certifi'ed copy of this order so 
I 
I 

that ~e effects of this order denying petitioner's appeal and lifting the previous stay 

order are fully implemented. 
I ' 

I 
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IT IS FURTHER ORDERED, that the petitioner's motion for stay 

pursuant to Rule 28 of Rules' of Appellate Pr.ocedure is hereby denied based upon 

the ~urt's discusslo n of tha t matter contalned In the record o( the final hearing. . 

! IT IF FURTHER ORDERED} that the Circuit Clerk shall additionally 
I 

I 
prov;ide a certified copy of this order unto the parties counsel, and that thereupon 

I 

i
the Clerk is so directed to strike this matter from the court's active docket 

I 
I ENTER this __day ofOctob-er, 2016. 

F. Ja.ne Hust d udge 
Circuit Court 0 Cabell County, WV 

3',:'.TE OF WEST VIRGINIA 
COUNTY OF CABELL 

I, JEFFREY E. HOOD. CLERK OF THE CIRCUIT 
eOUAl FOR·THE COUNTY ~ATE AF9RESAID 
DO HEREBY CERTIFY 14(1(]; 1"~OREGOING IS A. 

'BuE coev FROM ~cor6i 'I "l1Jl1f"'T 
ENTERED ON '.;t c 

GNEN UNDER MY~ oiJ1 0,2 SAID coum 

THIS 016 
r-c; .=.n . 
<'_):::.,'$~ CLERK . 

\ '" "'-.,) , ~'NIAGIRbl?in COURT OF CABELL COUNTY. WEST VIR,!,. 

7 
..~ 

http:3',:'.TE


• I 
R. b e B oten 

I p ..Coun r etitioner 
WV~ar#406 . 
637 i- 7th Street 
Hunltington, WV 25701 
Phone: 304-522~4601 
Fac~imile: 304-523-1020 
Em~il: bootenlaw@wvdsJ.net 

I 

i 

i 
i 

AP~ROVED BY: 

Janel E. James, APi. 
Counsel for Respondent 
Offide ofthe Attorney General 
Stat~ Capitol Complex . 

. Building 1, Room ·E-26 
I

Chalileston, WV 25305 

i . 
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