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II. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary in this matter because the criteria outlined in Rule 18(a), 

W. Va. R. App. P., do not render oral argument unnecessary: all parties have not waived oral 

argument; the appeal is not frivolous; the parties disagree whether the dispositive issues have 

been authoritatively decided; and this Court's decisional process would be significantly aided by 

oral argument. Oral argument should be held pursuant to Rule 19, W. Va. R. App. P., because 

the decision in this case involves assignments of error in the application of settled law and was 

against the weight of the evidence. A memorandum decision is not appropriate for this matter 

because, under Rule 21(d), W. Va. R. App. P., memorandum decisions are used only to reverse 

decisions under "limited circumstances." 

Additionally, oral argument should be held pursuant to Rule 20, W. Va. R. App. P., 

because this case involves inconsistencies among decisions of the Circuit Court. In this matter, 

the Circuit Court held that the phrase "excepted and reserved" constituted clear and 

unambiguous language effectuating a reservation from a conveyance. However, the Circuit 

Court previously held in the Hagedorn Case that the same terms were ambiguous and required 

resort to extrinsic evidence to determine a deed grantor's intent. 

III. ARGUMENT 

In order to put this case into its proper perspective upon de novo review, it is important to 

review the factual circumstances surrounding its filing. This case concerns a deed dated April 5, 

1977 (the "1977 Deed"), executed by Okey F. Yoho and Frances A. Yoho (the "Yohos") and 

provided to Rona Lee McCardle ("McCardle"). After executing the 1977 Deed, the Y ohos 

stopped paying taxes on the surface and one-half oil and gas interest conveyed by the deed. 

Instead, McCardle, the grantee of the 1977 Deed, paid all of the taxes on the surface and one-half 
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oil and gas interest conveyed by the deed. After the 1977 sale, no objection was raised by either 

the Yohos or their heirs to this property conveyance. Subsequently, Rona McCardle entered into 

an oil and gas lease with Gastar Exploration, Inc. ("Gastar") in 2008, and pursuant to this lease, 

Gastar drilled horizontal wells that would have provided significant royalties to McCardle. 

Learning about this development, Gary Rine, the husband of one of Okey Yoho's daughters, 

petitioned the Circuit Court of Marshall County to have himself appointed as the administrator of 

the estate of Okey Y oho, who had died intestate on August 11, 1997, more than seventeen years 

before Mr. Rine sought his position and initiated this case. Under West Virginia law, it is clear 

that when a decedent dies intestate, their assets immediately vest in the decedent's heirs, and the 

need for an administrator is not necessary, especially seventeen years after his death. This 

lawsuit is an unadulterated attempt by some ofOkey Yoho's heirs to hijack the leasehold of 

McCardle to which they have no right. McCardle paid substantial consideration for the property 

at issue and paid taxes on the property and owned it undisturbed for more than thirty-five years 

without objection by the Y ohos or their heirs. Based upon the clear facts of this case, it is 

obvious that some of the heirs of the Yohos are attempting to steal a financial benefit from 

McCardle to which they are not entitled. 

A. Standard of Review. 

A circuit court's entry of summary judgment is reviewed de novo. SyI. Pt. 1, Davis v. 

Foley, 193 W. Va. 595,596,457 S.E.2d 532,533 (1995). Similarly, "A circuit court's entry of a 

declaratory judgment is reviewed de novo." SyI. Pt. 3, Cox v. Amick, 195 W. Va. 608, 

466 S.E.2d 459 (1995). "[B]ecause the purpose of a declaratory judgment action is to resolve 

legal questions, a circuit court's ultimate resolution in a declaratory judgment action is reviewed 

de novo." Cox, 195 W. Va. at 612, 466 S.E.2d at 463. Concerning findings of fact in a 
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declaratory judgment action, this Court has stated that "any determinations of fact made by the 

circuit court in reaching its ultimate resolution are reviewed pursuant to a clearly erroneous 

standard." Mountain Lodge Ass'n v. Crum & Forster Indem. Co., 210 W. Va. 536, 545, 

558 S.E.2d 336,345 (2001) (quoting Cox v. Amick, 195 W. Va. 608, 466 S.E.2d 459 (1995) 

(internal citations omitted». However, "ostensible findings of fact, which entail the application 

of law or constitute legal judgments which transcend ordinary factual determinations, must be 

reviewed de novo." Syl. Pt. 1, in part, State ex rei. Cooper v. Caperton, 196 W. Va. 208, 

470 S.E.2d 162 (1996). 

B. 	 The Circuit Court Erred When It Held That the 1977 Deed 

Did Not Convey to McCardle the Subject Yz O&G Interest. 


It is undisputed that in the 1977 Deed, the Y ohos clearly and unambiguously conveyed to 

McCardle the same property conveyed to them pursuant to the 1957 Deed. In the 1977 Deed, the 

Y ohos conveyed to McCardle: 

the same property conveyed to Okey F. Yoho and Frances A. 
Y oho, his wife, by Clifford E. Franklin and Beulah Franklin, his 
wife, by deed dated the 30th day of January, 1957, and recorded in 
the office of the Clerk of the County Court of Marshall County, 
West Virginia, in Deed Book 320, page 1. 

(A.R. 22.) Rine ignores this phrase; it is not cited or mentioned anywhere in his brief. 

Presumably, Rine fails to mention this phrase because it highlights the two fundamental flaws in 

his position. First, Rine's position directly conflicts with clear and unambiguous language stated 

above. If the Yohos has intended to reserve an undivided one-half oil and gas interest underlying 

the property, they would not have stated in the 1977 Deed that they are conveying to McCardle 

"the same property" conveyed to them by the 1957 Deed. If they intended only to convey the 

surface, they would have stated that they only intended to convey the surface. Additionally, they 

would have stated that they intended to keep for themselves the undivided one-half oil and gas 
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interest that they had obtained pursuant to the 1957 Deed. There is no language to that effect 

included in the 1977 Deed. Moreover, the conveyance in the 1977 Deed was made "subject to" 

an oil and gas lease granted by the Yohos in 1964, which reference would be senseless if the 

Y ohos had intended to reserve the interest in the oil and gas to themselves. 

Second, the 1957 Deed created two separate one-half oil and gas interests: the Franklin 

Y2 O&G Interest and the Subject Y2 O&G Interest. However, there is no way to determine if the 

singular reference in the 1977 Deed to the "undivided one-half (112) interest in the oil and gas 

[... ] within and underlying the land conveyed hereby conveyed ... " refers to the Franklin 

Y2 O&G Interest or the Subject Y2 O&G Interest. Additionally, the terms "excepted and 

reserved" are both used when referencing the undefined one-half oil and gas interest. Because 

the 1977 Deed does not contain certain and definite language reserving the Subject Y2 O&G 

Interest, as a matter of law there is no valid reservation of that interest to the Y ohos. Assuming 

that language in the 1977 Deed demonstrates the intent to make a reservation, the purported 

reservation is still ambiguous. The undisputed evidence reveals that, after the 1977 Deed was 

recorded, McCardle started paying taxes on the Subject Y2 O&G Interest and the Y ohos stopped 

paying taxes on the Subject Y2 O&G Interest. Additionally, the undisputed evidence indicates 

that the 1977 Deed was drafted using the traditional format for general warranty deeds, in which 

exceptions, reservations and encumbrances from prior deeds are included in near verbatim form 

to limit the scope of the general warranty. At best, language in the 1977 Deed creates doubt 

about whether the Y ohos intended to except or reserve the Subject Y2 O&G Interest, and as a 

matter oflaw, the doubt should be resolved in favor of the grantee, McCardle. 

4 




1. The 1977 Deed Does Not Contain a Valid Reservation. 

Rine asserts that the 1977 Deed contains language expressing a reservation of one-half 

the oil and gas rights owned by Yoho. In support, Rine asserts that the following clause (the 

"Purported Reservation Clause") contains certain and definite language that validly reserves to 

the Y ohos the Subject Yz O&G Interest: 

There is further excepted and reserved from this conveyance an 
undivided one-half (1/2) interest in the oil and gas, including gas 
storage rights, within and underlying the land hereby conveyed, 
together with such mining rights and privileges as may be 
necessary and convenient to the operation thereof for production, 
storage or observation of said oil and gas and the strata containing 
the same. 

The Purported Reservation Clause is not certain and definite. It does not contain words 

expressly indicating that the Y ohos intended to keep the oil and gas interest for themselves, as is 

a common practice in such deeds; it can be read to provide notice that the conveyance does not 

include the Franklin Yz O&G Interest; and it fails to describe with specificity any interest 

purportedly reserved. Because the 1977 Deed does not contain definite and certain language 

indicating that the Yohos intended to reserve to themselves the Subject Yz O&G Interest, there is 

no valid reservation, and the 1977 Deed conveys the Subject Yz O&G Interest to McCardle. 

Initially, the Purported Reservation Clause contains no words indicating that the Yohos 

owned the Subject Yz O&G Interest or intended to keep for themselves the Subject Yz O&G 

Interest. While the phrase "There is further excepted and reserved from this conveyance an 

undivided one-half(1/2) interest in the oil and gas" indicates that an undivided one-half (l/2) oil 

and gas interest was not conveyed, it does not indicate that the Y ohos owned such interest or 

intended to actually keep or reserve such interest. Stating that a particular property interest is not 

part ofa conveyance is entirely different than stating that a grantor owns a specific property 
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interest and intends to reserve it. For example, the Purported Reservation Clause does not 

include language indicating that the Yohos "reserved to themselves" the Subject 12 O&G Interest 

or that the Yohos "do not intend to convey, but rather keep" the Subject Y2 O&G Interest, or 

even that the Yohos "currently own" the Subject 12 O&G Interest. Not only is the Purported 

Reservation Clause uncertain and indefinite, it contains no language indicating that the Y ohos 

intended to keep for themselves any property interest. 

Similarly, the Purported Reservation Clause just as equally means (and can be accurately 

read to indicate) that the Franklin 12 O&G Interest was not being conveyed. The terms "excepted 

and reserved" are used in the 1977 Deed on numerous occasions, including in the Purported 

Reservation Clause. The terms are also used when referring to an 0.8 acre tract of land that the 

Y ohos previously conveyed to Denver and Angela Yoho in 1970 (the "0.8 Acre Exception"). It 

cannot be disputed that the Yohos' use of the terms "excepted and reserved" in connection with 

the 0.8 Acre Exception was not intended to effectuate a reservation of the 0.8 acres of property 

because the Y ohos themselves had previously conveyed the property to Denver and Angela 

Yoho. When used in connection with the 0.8 Acre Exception, the terms "excepted and reserved" 

were intended to operate to describe land that had been previously conveyed and not owned or 

reserved by the Y ohos in the 1977 Deed. 

The 0.8 Acre Exception is immediately followed by the Purported Reservation Clause, 

and the Purported Reservation Clause also includes the terms "excepted and reserved." 

Importantly, the word "further" is placed immediately preceding the terms "excepted and 

reserved" in the Purported Reservation Clause. The applicable definition of "further" in the 

Merriam-Webster online dictionary is "in addition" or "moreover." https:llwww.merriam
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webster.comJdictionary/further. 1 By including the word "further" before the terms "excepted 

and reserved" in the Purported Reservation Clause, the Y ohos intended "excepted and reserved" 

to mean that same as they were used in the 0.8 Acre Exception. Because it cannot be disputed 

that the terms were used as an exception in the 0.8 Acre Exception, it is clear that the Y ohos 

intended the terms to be used as an additional exception when included in the Purported 

Reservation Clause. 

Similarly, the terms "excepted and reserved," or their derivatives, e.g., excepting and 

reserving, are used in reference to the 22.4 Acre Exception and the 8 Acre Exception. There can 

be no doubt that the Y ohos did not intend to reserve for themselves the 22.4 acre tract or the 8 

acre tract described in those references because they never owned them. Instead, the terms 

"excepted and reserved" are also used as an exception rather than a reservation. 

Rine asserts that the prepositional phrase ''from this conveyance" defines the noun phrase 

"an undivided one-half (1/2) interest in the oil and gas ... within and underlying the land 

conveyed ... "to be the Subject liz O&G Interest because the Subject liz O&G Interest is the only 

oil and gas interest being conveyed. Notwithstanding the circular logic of the analysis, the 

Purported Reservation Clause still fails for the absence of any clear language indicating that the 

Yohos intended to reserve, and keep for themselves, the Subject liz O&G Interest. It bears 

repeating that stating that a property interest is not subject to a conveyance is much different than 

stating that a grantor owns a property interest and intends to keep it for him- or herself. 

Notwithstanding Rine's circular argument, the prepositional phrase ''from this 

conveyance" does not modify the noun phrase concerning an undivided one-half oil and gas 

interest; the prepositional phrase comes before the oil and gas interest is even introduced into the 

1 The Merriam-Webster online dictionary also defines "further" as "farther" and "to a greater degree or extent." 
These defmitions are not applicable. 
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sentence. Instead, the prepositional phrase "from this conveyance" modifies the terms "excepted 

and reserved," which immediately precede the prepositional phrase. As discussed above, the 

inclusion of the word "further" and the manner in which the terms "excepted and reserved" are 

used in other parts of the 1977 Deed indicate that the Y ohos are using the terms as an exception 

rather than a reservation. 

Assuming all of the uncertainties are interpreted in Rine's favor, the question remains: 

what was reserved - the Subject ~ O&G Interest or one-half of the Subject ~ O&G Interest? If 

"from this conveyance" is interpreted to identify the oil and gas interest (which Petitioners 

dispute), then by its very terms the 1977 Deed purportedly only reserves one-half of the Subject 

~ O&G Interest. Stated another way, if the Purported Reservation Clause is deemed to contain 

clear and definite language effectuating a reservation (which Petitioners dispute), and if the oil 

and gas interest in the Purported Reservation Clause is interpreted to be the Subject ~ O&G 

Interest (which Petitioners dispute), then the plain language of the 1977 Deed only reserves one

halfof that interest. 

The 1977 Deed does not contain certain and definite language that expressly reserves to 

the Y ohos the Subject ~ O&G Interest. Accordingly there is no effective reservation, and the 

Subject ~ O&G Interest was conveyed to McCardle. See Syllabus point 2 of Hall v. Hartley, 

146 w. Va. 328, 119 S.E.2d 759 (1961). Similarly, the Purported Reservation Clause can be 

read to describe that the Franklin Y2 O&G Interest was not subject to the conveyance. 

Accordingly, the 1977 Deed must be read in the light most favorable to McCardle, thus 

conveying the Subject ~ O&G Interest to McCardle. See syi. pt. 8, Zimmerer v. Romano, 

223 W. Va. 769, 679 S.E.2d 601 (2009); syi. pt. 3, Hall v. Hartley, supra. Finally, because the 

Subject ~ O&G Interest was not described with legal certainty, it was not reserved by the Yohos 
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pursuant to the 1977 Deed and instead it was conveyed to McCardle. See DWG Oil & Gas 

Acquisitions, LLC v. S. Country Farms, Inc., 796 S.E.2d 201,206 (W. Va. 2017) (citing Bennett 

v. Smith, 136 W. Va. 903, 912, 69 S.E.2d 42,47 (1952)). 

2. The Purported Reservation Clause is, at Best, Ambiguous. 

Rine asserts that the reservation of the Subject Yz O&G Interest is clear and unambiguous. 

In support, Rine repeats the same argument made to support the contention that the 1977 Deed 

contains a valid reservation, i.e., the Purported Reservation Clause clearly reserves to the Yohos 

the Subject Yz O&G Interest. Rine also summarily asserts that a single "catch-all" provision 

supports his claim that the reservation is clear and unambiguous. 

The purported reservation in the 1977 Deed is ambiguous for all of the same reasons 

indicated in Section 1 above, supra, and in Section C.2(a) of Petitioners' Brief. The purported 

reservation does not contain specific words indicating that the Yohos owned the Subject Yz O&G 

Interest and intended to keep it; it can be read to provide notice that the Franklin Yz O&G Interest 

is not being conveyed; it is inconsistent with the granting provisions of the 1977 Deed; and it 

fails to describe with specificity the interest purported reserved. Petitioners incorporate and 

adopt their prior arguments to demonstrate that the Purported Reservation Clause is ambiguous, 

at best. 

Because the Purported Reservation Clause is ambiguous, extrinsic evidence should be 

considered. The most illuminating extrinsic evidence of the Yohos' intent is their conduct 

immediately after executing the 1977 Deed. The Y ohos ceased being assessed taxes for the 

Subject Yz O&G Interest and they stopped paying taxes on the Subject Yz O&G Interest. 

Moreover, the Y ohos did not take any action to correct the tax records or cause the taxes to be 

paid; actions that presumably would have occurred if the Yohos intended to reserve the Subject 
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Yz O&G Interest. Instead, McCardle was assessed, and paid, the taxes. The evidence of the 

Yohos' conduct concerning taxes is undisputed and is the most conclusive of the Yohos' intent 

to transfer the Subject Yz O&G Interest to McCardle. 

Rine additionally relies upon a "catch-all" provision to support his argument that the 

reservation is clear and unambiguous. The "catch-all" provision states: 

This conveyance is made subject to all exceptions, reservations, 
covenants and conditions referred to or contained in the 
aforementioned deed and all prior deeds of record. 

The "catch-all" provision states nothing substantive about the purported property owned or 

reserved by the Y ohos. The provision is a common provision utilized by deed scriveners to limit 

or qualify a general warranty provided in a deed. (A.R. 291-92.) However, consideration of the 

"catch-all" provision requires going outside the 1977 Deed. As a matter of law, a Court may 

only look outside a deed when it is deemed ambiguous. Thus, by arguing that the "catch-all" 

provision needs to be considered, Rine concedes that the purported reservation in the 1977 Deed 

is ambiguous. The Yohos' conduct in ceasing tax payments after executing the deed 

conclusively demonstrates that the Yohos intended to convey the Subject Yz O&G Interest. 

Whether the "catch-all" provision is considered, and thus requiring consideration of the Y ohos' 

tax conduct, or whether the "catch-all" provision is not considered, it is abundantly clear that the 

1977 Deed does not contain a clear and unambiguous reservation of the Subject Yz O&G Interest, 

and as a matter of law the ambiguity should be construed in favor of the grantee, McCardle. 

3. Gastar's Position Has Been Consistent. 

Rine asserts that Gastar previously argued that the 1977 Deed was clear and 

unambiguous and that "it was not until Judge Hummel ruled against Gastar that it argued 

ambiguity." (Resp'ts Br. p. 14.) Rine misstates the facts and misconstrues Gastar's argument. 
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Gastar has consistently asserted its three primary arguments from the beginning: the 1977 

Deed unambiguously conveys the "same property" conveyed by the 1957 Deed (A.R. 200, 202

204); the purported reservation in the 1977 Deed fails because it is not clear and definite 

(A.R. 201-02,207-09; 302-05); and, if the 1977 Deed is deemed to contain a reservation, the 

reservation is ambiguous and extrinsic evidence is required to determine the Y ohos' intent 

(A.R. 205-09; 305-06). During briefing, Gastar submitted affidavits from Mr. Robert Shuman, 

opining that the 1977 Deed follows the traditional custom and format of a general warranty deed, 

including, in nearly verbatim form, the reservations, exceptions, encumbrances and 

appurtenances included in the 1957 Deed (A.R. 287-99; 307-11), and Ms. McCardle, testifying 

that she intended to purchase the Subject ~ O&G Interest, that the Yohos never challenged her 

ownership of the Subject lh O&G Interest, and that she was assessed and paid taxes for the 

Subject lh O&G Interest. Gastar would not have submitted those affidavits if Gastar asserted 

that the 1977 Deed contained a clear and unambiguous reservation. 

In an attempt to misrepresent Gastar's position, Rine disingenuously chooses words from 

different parts of Gastar' s briefs and uses them out of context. However, a closer look at the 

language cited by Rine reveals that every time, or nearly every time, that Gastar used the words 

"clear and unambiguous," Gastar was referring to either the provision in the 1977 Deed in which 

the Y ohos conveyed to McCardle "the same property" conveyed by the 1957 Deed or the general 

warranty provision. Gastar asserted the same arguments during oral argument on the summary 

judgment motion. (A.R. 382-94.) Contrary to Rine's assertion, Gastar never argued that 

McCardle obtained the Subject lh O&G Interest because she paid taxes on the property (rather, 

the reverse is true; she paid taxes because she owned the property). 
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Additionally, Rine's argument that Gastar changed its position only after the Court ruled 

is based on the implication that what is said by a Judge during oral argument constitutes a ruling 

or order. The Court issued the Final Judgment on September 13,2016, long after the hearing and 

post-hearing motions were made. If the Court's comments during the hearing are deemed to be a 

decision, then the Court decided that McCardle owned property because she paid taxes on it. 

(A.R. 377: "THE COURT: She paid taxes for it. Of course she owned it.") Similarly, Rine's 

theory must fail because there is no evidence of an erroneous assessment. (A.R. 379: "THE 

COURT: To support your (Rine's) theory there has to have been an erroneous assessment.") If 

anything should be gleaned from oral argument, it is that the Circuit Court recognized that Gastar 

asserted the position that the purported reservation clause was, at best, ambiguous. (A.R. 408

10.) 

4. 	 The Reference to the 1964 Lease is Further Evidence that the Yohos 
Intended to Convey the Subject Yz O&G Interest. 

Rine argues, for the first time in this case, that the reference in the 1977 Deed to a 1964 

oil and gas lease granted by the Y ohos to Alan Poole is somehow evidence that the Y ohos did 

not intend to convey their oil and gas interest to McCardle. Rine should not be allowed to raise 

this issue for the first time on appeal. Moreover, Rine's contention about McCardle's knowledge 

is contrary to the evidence; she testified that she intended and understood that she purchased the 

Subject Y2 0&0 Interest. (A.R. 349.) 

Nonetheless, the lease reference is further evidence that the Yohos intended to convey the 

Subject Y2 O&G Interest to McCardle. If the Yohos had intended to keep the Subject Y2 0&0 

Interest, there would have been no reason to mention the lease. Just as the various rights of way 

were referenced in the 1977 Deed to provide notice that the property transferred was encumbered 
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by different rights, reference to the 1964 lease was made to provide notice that the Subject 

Yz O&G Interest that was conveyed was subject to a lease. 

When any conveyance by deed is "made subject to" a lease, those are words of inclusion 

indicating that the leasehold interest is included in the referenced sale and not excluded from 

such a conveyance. In Lilly v. Raleigh Hardware Co., 90 W. Va. 607, 111 S.E. 2d 592 (1922), 

the owner of property containing a commercial building entered into a lease dated July 1, 1914, 

with a tenant for that building. The owner later sold the property and executed a deed that 

contained the following: 

This conveyance is made subject to lease contract, bearing date the 
1st day of July, 1914, made between the said A. A. Lilly and 
Raleigh Hardware Company, a corporation, reference to which 
contract is here made. 

A subsequent owner of the property attempted to evict the tenant on the grounds that the lease 

was not valid. This Court held that the grantor's inclusion of the reference to the lease provided 

notice that the property conveyed by deed was "subject to lease contract" and the subsequent 

owner was bound by its terms. 90 W. Va. 607, 111 S.E.2d 592, 594. The 1977 Deed contains 

no language evidencing an intention by the Y ohos to retain the 1964 oil and gas lease or the 

Subject Yz O&G Interest. To the contrary, the use of the phrase "subject to that certain oil and 

gas lease" demonstrates a clear intent to convey the lease and Subject Yz O&G Interest. 

5. 	 The Yohos' Tax Payments, and Subsequent Absence thereof, Confirms Their 
Intent. 

Rine asserts that the payment of taxes is inadmissible extrinsic evidence because the 1977 

Deed is unambiguous; that McCardle cannot claim to have obtained the Subject Yz O&G Interest 

by paying taxes; and that McCardle was not assessed, or paid taxes upon the Subject Yz O&G 

Interest. 
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As previously discussed, the purported reservation in the 1977 Deed is, at best, 

ambiguous. Accordingly, extrinsic evidence may be considered, and there is no better evidence 

of the Yohos' intent than their conduct in relation to taxes. The undisputed evidence in the 

record demonstrates that after executing the 1977 Deed, the Y ohos stopped paying taxes on the 

Subject 12 O&G Interest; did not claim ownership ofthe Subject liz O&G Interest; and did not 

seek to have the Marshall County land books changed to eliminate the designation of McCardle 

as the owner of the Subject liz O&G Interest. While the Y ohos had consistently been assessed 

for, and paid, property taxes on the Subject liz O&G Interest prior to 1977, after they executed 

the 1977 Deed they ceased to be assessed for, or pay any such taxes, and never sought to change 

the tax assessment maintained by the Marshall County Assessor's office. These undisputed 

facts clearly demonstrate that the Yohos intended to convey to McCardle the Subject liz O&G 

Interest. 

Surprisingly, Rine now asserts that no taxes were assessed on the Subject liz O&G 

Interest and that no tax payments were made on the property. Notwithstanding that assertion, 

Appellants have provided evidence in the record from the office of the Clerk of the County 

Commission of Marshall County, West Virginia showing that McCardle has paid property taxes 

on the Subject liz O&G Interest for over thirty-five years. (A.R. 220-281; 348-50.) At the 

hearing on Plaintiffs' Summary Judgment Motion, counsel for Rine even admitted that taxes 

were assessed upon and paid by McCardle for the Subject liz O&G Interest: 

MS. TORISEVA: Based on the public record, as we understand it, 
they were separated. They were assessed to Miss 
McCardle, and she paid them. Maybe it's been 
forty years - thirty, forty years. She's paid them, as 
I understand, the entire time, yes. And as we stand 
here, we don't have any reason to dispute that. 

THE COURT: Since '77? 
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MS. TORISEVA: Seventy-seven. Yes, sir. 

(A.R. 381-82.) Appellants did not, and do not, assert that McCardle owned the Subject Yz O&G 

Interest because she purchased it at a tax sale. She owns the property because it was conveyed to 

her pursuant to the 1977 Deed. After the deed was recorded, taxes were assessed to her for 

Subject Yz O&G Interest, and she paid those taxes for more than thirty-five years without 

objection. 

6. 	 Expert Witness Testimony Demonstrates that the 1977 Deed 
Followed the Custom and Format of a Traditional Warranty Deed. 

Rine asserts that the testimony of Mr. Shuman should not be considered because the 

Circuit Court determined that the 1977 Deed contained a clear and unambiguous reservation of 

the Subject Y2 O&G Interest to the Y ohos. However, this Court reviews this matter de novo and, 

if the 1977 Deed is deemed ambiguous, this Court may consider Mr. Shuman's testimony. Rine 

did not contest Mr. Shuman's testimony at the Circuit Court level. 

This Court has held that all clauses ofa deed shall be read together to give effect to all 

parts of the deed. Syl. pt. 4, Hall v Hartley, 136 W. Va. 328, 119 S.E.2d 759 (1961). The 1977 

Deed is a general warranty deed, a fact that was neither acknowledged nor considered by the 

Circuit Court. As Mr. Shuman opined, when considering all of the language in the 1977 Deed, it 

is abundantly clear that the repetition in the 1977 Deed of the exact same reservations and 

exceptions contained in the 1957 Deed (the Oil and Gas Reservation, the 22.4 Acre Exception, 

the 8 Acre Exception, the Right of Way Reservation, and the Purported Reservation Clause (the 

"Repeated Exceptions")) was made to qualify the general warranty the Yohos provided in the 

1977 Deed. (A.R. 287-99; 307-11.) Any other interpretation would lead to the irrational 

conclusion that in the 1977 Deed, the Y ohos intended to reserve to themselves and keep 
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properties described in the 22.4 Acre Exception and the 8 Acre Exception even though they 

never owned such properties in the first place. There simply is no other way to give purpose to 

the various other clauses. 

When read together, the Repeated Exceptions in the 1977 Deed do not evidence an intent 

by the Y ohos to reserve for themselves the Subject 1'2 O&G Interest. This interpretation is 

confirmed by this Court's adoption of the decision of the Circuit Court of Preston County in the 

unpublished decision in Belmont Resources, LLC v. Tunnelton Co-op Coal Co., Inc., 2011 WL 

8201837 (Memorandum Decision Nov. 28,2011): 

The Court believes that the purposes of the second clauses relating 
to the second and third tracts was to clarify that [grantor] owned 
[the property], that they were conveying only what they owned, 
(and all of what they owned), and were clearly limiting the general 
warranty so as to protect themselves by making it clear as to what 
they owned by virtue of the second clauses in tracts two and three. 

Belmont Resources, at *5. Additionally, this Court, in adopting the circuit court decision, held 

that evidence of the conduct of the grantor concerning tax assessments was instructive to the 

grantor's intent. In this matter, the Yohos' similar conduct reveals an intent to convey the 

Subject 1'2 O&G Interest. 

C. 	 The Circuit Court Erred When it Failed to Follow its Own Precedent 
Holding that the Terms "Excepted and Reserved" Are Ambiguous. 

While Rine concedes that the Circuit Court held in Hagedorn that use of the terms 

"excepted and reserved" created an ambiguity, Rine asserts that the result in Hagedorn supports 

its position. However, the evidence in Hagedorn was substantially different than the evidence in 

this matter, and the result does not support Rine's position. 

While the Circuit Court in Hagedorn was considering the terms "excepted and reserved," 

it was not construing a general warranty deed; no expert witness testimony was before the court; 
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and there was no evidence of the grantor's tax payment history and conduct after the deed was 

recorded. Nonetheless, the Circuit Court held that use of the terms "excepted and reserved" 

causes an ambiguity and requires inquiry into factual context. The undisputed factual context 

demonstrates that the Y ohos intended to convey the Subject Yz O&G Interest. 

Moreover, in Hagedorn one of the clauses deemed to be a reservation began "The party 

ofthe first part does hereby except and reserve," and the court stated that the use of the phrase 

"the party ofthe first part" evidenced an intent by the grantor to keep something for herself. The 

Purported Reservation Clause does not contain the phrase "the party ofthe first part" or any 

language indicating that the Yohos intended to keep the Subject Yz O&G Interest. Additionally, 

the Circuit Court held in Hagedorn that only half of what the grantor owned was reserved 

because the language of the deed explicitly reserved only one-half. Rine asserts that the 

Purported Reservation Clause reserves the entire half-interest. For these reasons, the only import 

of the Hagedorn case is that the use of the terms "excepted and reserved" creates ambiguity. 

D. The Circuit Court Erred by Failing to Join All Indispensable Parties. 

Rine asserts that all necessary parties have been joined via service of notice of the lawsuit 

in a newspaper and that the appointment of an attorney for "known and unknown heirs" 

ameliorates concerns that Rule 19, W. Va. R. Civ. P., was designed to address. Rine's argument 

is wholly unsupported. Publishing a notice in a newspaper does not constitute joinder. 

Similarly, appointment of an attorney guardian ad litem to represent "known and unknown heirs" 

of the Yohos also does not constitute joinder. The issue is laid bare when considering that Nancy 

Brown, the grand-daughter of Okey Yoho, wrote to the Court and to Rine's counsel on 

March 16,2016, asking to be involved in the case but was never joined. CA.R. 150-166.) As a 

consequence, the case should have been dismissed. 
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E. Gary Rine Has No Standing to Assert His Claims. 

Rine concedes that title to real estate immediately descends to heirs at law upon a 

decedent's death and that Gary Rine initiated the lawsuit in his capacity as an executor ofOkey 

Yoho's estate, not as an heir. However, Rine claims that upon the death of Gary Rine's wife (an 

heir of Okey Yoho), Gary Rine has inherited a potential ownership interest in the Subject 

Yz O&G Interest and now has standing. These factual assertions are not supported by the record. 

It is undisputed that Gary Rine asserted claims as the executor of the estate of Okey Y oho, not as 

an heir of Okey Y oho. In fact, Gary Rine petitioned the Circuit Court to be appointed as the 

executor, and as corrected, the administrator ofOkey Yoho's estate, even though Yoho had died 

seventeen years before and, as an intestate decedent, his assets had passed to his heirs in 1997 as 

a matter of West Virginia law. Based upon these facts, Gary Rine's claims should be dismissed 

because there was no reason to appoint an executor or administrator seventeen years after the 

death of Okey Y oho, because his assets, if any, had passed to his legal descendants in 1997 by 

operation of law. 

F. The Circuit Court Did Not Address the Affirmative Defenses. 

Rine asserts that the Circuit Court considered and resolved Gastar's affIrmative defenses 

when it held that "in short, all things to be decided are decided." Petitioners respectfully assert 

that Gastar's affirmative defenses are based on the undisputed fact that the Y ohos never objected 

to McCardle's ownership of the Subject Yz O&G Interest and that McCardle has paid taxes and 

demonstrated ownership of the property for more than thirty-fIve years. The Yohos have passed 

away. It is unfair and inequitable to allow the heirs of the Yohos to assert claims that the Y ohos 

themselves did not choose to pursue and, in any event, would be barred from asserting at this 

time. 
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Rine asserts that the affirmative defenses do not apply to the heirs because the heirs were 

unaware of their rights. Rine's argwnent ignores the relationship between the heirs and Okey 

Yoho. Okey Yoho did not, and could not, make a claim to the Subject Y2 O&G Interest because 

he would be barred by the doctrines of laches and estoppel. Because Okey Y oho' s claim would 

be barred by affirmative defenses, claims by Okey Yoho's heirs should be barred by affirmative 

defenses. Cf Donehoo v. King, 83 W. Va. 485, 98 S.E. 520, 521 (1919) (holding that if a grantor 

is estopped from making a claim against his own covenant, this estoppel also applies to the 

grantor's heirs). 

IV CONCLUSION 

Based on the foregoing, petitioners Gastar Exploration Inc. and Rona McCardle 

respectfully request that this Honorable Court: 

1. Reverse the decision of the Circuit Court and remand the matter with instructions 

to the Circuit Court to enter a final order that declares that following the execution, delivery and 

recordation of the 1977 Deed, Rona McCardle owned an undivided one-half (Y2) interest in the 

oil and gas underlying, and the surface of, the property conveyed to Okey F. Yoho and 

Frances A. Yoho by Clifford E. Franklin and Beulah Franklin by deed dated January 30, 1957, 

and recorded in the office of the Clerk of the County Commission of Marshall County, West 

Virginia, in Deed Book 320, page 1, and dismiss Rine's declaratory judgment claim; and 

2. Grant such other and further relief as this Court deems just and necessary. 
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