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II. ASSIGNMENTS OF ERROR 


Assignment No.1. The Circuit Court erred when it held in the Declaratory Judgment 

Order that the 1977 Deed did not convey to Rona McCardle the subject one-half oil and gas 

property interest. 

Assignment No.2. The Circuit Court erred when it failed to follow its own precedent 

in the Declaratory Judgment Order holding that the terms "excepted and reserved" as used 

together in the clause at issue in the 1977 Deed are ambiguous and require resort to extrinsic 

evidence in order to determine the grantors' intent. 

Assignment No.3. The Circuit Court erred when it entered the Declaratory Judgment 

Order without joinder of all indispensable parties who purportedly had an interest in the subject 

one-half oil and gas property interest. 

Assignment No.4. The Circuit Court erred when it failed to dismiss for lack of 

standing plaintiff Gary Rine's claims, asserted in his capacity as administrator ofOkey Yoho's 

estate, because Okey Yoho died intestate and his purported title to the subject one-half oil and 

gas property interest, if any, would have immediately vested in Okey Yoho's heirs upon his 

death, not his estate. 

Assignment No.5. The Circuit Court erred when it failed to hold in the Declaratory 

Judgment Order that Gastar's affirmative defenses of estoppel, laches, and alternatively, adverse 

possession barred Plaintiffs' claims to the subject one-half oil and gas property interest. 
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III. STATEMENT OF THE CASE 

A. Factual Background. 

1. The 1957 Deed. 

By deed dated January 30, 1957 (the "1957 Deed"), Clifford and Beulah Franklin 

(together, the "Frankl ins") conveyed by general warranty deed to Okey and Frances Yoho 

(together, the "Yohos") certain interests in a 95 acre tract ofland situated in Marshall County, 

West Virginia (the "Property"). (A.R. 125; A.R. 180.) The 1957 Deed conveyed the Property in 

fee simple to the Y ohos but reserved to the Franklins an undivided one-half interest in the oil and 

gas in place underlying the Property, including gas storage rights (the "Franklin ~ O&G 

Interest"). (A.R. 180.) Accordingly, pursuant to the 1957 Deed, the Franklins retained for 

themselves the Franklin ~ O&G Interest and transferred to the Y ohos the surface of the Property 

(the "Surface Property") and the other undivided one-half interest in the oil and gas in place 

underlying the Property (the "Subject ~ O&G Interest"). 

The 1957 Deed contained a number of exceptions, covenants and conditions. In 

particular, the deed contained an exception concerning a 22.4 acre tract of land conveyed by 

W. Franklin to Walker W. Yoho, by deed dated March 9, 1905 (the "22.4 Acre Exception"l); an 

8 acre exception identified by a metes and bounds description (the "8 Acre Exception"z); a right 

I The 1957 Deed states "Excepting and reserving, however, and not intending hereby to convey, 22.4 acres of said 
land conveyed by J. W. Franklin, et ux., to Walker W. Yoho, by deed dated the 9th day of March, 1905, and 
recorded in said Clerk's office in Deed Book 109 at page 375 ... " (A.R. 181.) 

2 The 1957 Deed states "and excepting and reserving unto the parties of the first part another parcel of land more 
specifically bounded and described as follows: Beginning at a comer in the northern boundary of said 22.4 acres of 
land, at a red oak mentioned in the description thereof in the deed to Walker W. Yoho, referred to above; thence ... 
to said red oak, the place of beginning, containing approximately eight (8) acres, more or less ...." (A.R. 181.) 
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of way granted to Wheeling Electric Company (the "Wheeling Electric Right ofWay,,3); and a 

right ofway granted to the Yohos for the Burch Ridge Road (the "Burch Road Right ofWay,,4). 

(A.R. 181-182.) 

The 1957 Deed conveyed the interests to the Y ohos, as joint tenants with the right of 

survivorship, and was recorded in the Office of the Clerk of the County Commission of Marshall 

County, West Virginia (the "Clerk's Office"), at Deed Book 320, Page 1. (A.R. 180.) Shortly 

after the deed was recorded, the Yohos' ownership of the Surface Property and Subject 'is O&G 

Interest and the Franklins' ownership of the Franklin 'is O&G Interest were listed as separate tax 

assessments in the Marshall County land books, and the Y ohos and Franklins began paying 

property taxes on their respective property interests. (A.R. 220; A.R. 271.) 

2. The 1977 Deed. 

By general warranty deed dated April 5, 1977, the Yohos conveyed the Surface Property 

and the Subject 'is O&G Interest to Rona McCardle ("McCardle"). The 1977 Deed states that the 

Y ohos conveyed to McCardle: 

the same property conveyed to Okey F. Y oho and Frances A. 
Y oho, his wife, by Clifford E. Franklin and Beulah Franklin, his 
wife, by deed dated the 30th day of January, 1957, and recorded in 
the office of the Clerk of the County Court of Marshall County, 
West Virginia, in Deed Book 320, page 1. 

(A.R. 22.) The 1977 Deed contained the san1e metes and bounds description of the Property that 

was included in the 1957 Deed. (A.R. 22; A.R. 180.) 

3 The 1957 Deed states "This conveyance is also made subject to a certain right of way granted by Clifford E. and 
Beulah Franklin, to the Wheeling Electric Company, by deed dated the 28th day of May, 1947, recorded in said 
Clerk's Office in Deed Book 254 at page 254 ... " (A.R. 182.) 

4 The 1957 Deed states "There is also herewith granted to the parties of the second part the right to use, in common 
with the parties of the flIst part and other persons, having an interest therein, a certain roadway extending from the 
improved Burch Ridge Road along the westerly boundary of the property hereby conveyed to other farms in the 
vicinity ..." (A.R. 183.) 
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Not only did the 1977 Deed convey "the same property" conveyed to the Y ohos in the 

1957 Deed, the 1977 Deed also contained, in nearly verbatim form, all of the same exceptions, 

covenants and conditions contained in the 1957 Deed. In particular, the 1977 Deed contained, in 

nearly verbatim form, the 22.4 Acre Exception, the 8 Acre Exception, the Wheeling Electric 

Right of Way, and the Burch Road Right of Way. (A.R. 23.) The 1977 Deed also contained an 

exception for the Franklin ~ 0&0 Interest. (A.R. 24.) The 1977 Deed was recorded in Clerk's 

Office on April 6, 1977. (A.R.25.) 

3. 	 The Yohos Stop Paying Taxes, and McCardle Starts Paying Taxes, on the 
Surface Property and Subject Yz O&G Interest Conveyed by the 1977 Deed. 

Prior to 1977, the Y ohos had been assessed, and paid, property taxes on the Surface 

Property and Subject ~ 0&0 Interest. (A.R. 220 - 2295.) After executing the 1977 Deed, the 

Y ohos stopped paying property taxes on the Surface Property and Subject ~ 0&0 Interest and 

McCardle began paying property taxes on these property interests. (A.R. 230 - 232.) The 1977 

Marshall County land books were changed to remove the Yohos as owners of the Surface 

Property and Subject ~ 0&0 Interest and to designate McCardle as the owner of these property 

interests. (A.R. 230 - 232.) McCardle paid the property taxes on these property interests 

beginning in 1977 and continued to do so for decades. (A.R. 220, A.R. 271 6.) 

5 Showing in 1961, Beulah Franklin assessed "~ Int 102.08 O&G Long Run" and Okey & Frances Yoho assessed 
"102.08 Long Run & ~ O&G ROY;" same assessment for the Yohos through 1976 with the additional designation 
of the property interest at Tax MaplParcel 19-13; in 1977, the Franklin ~ O&G Interest assessed to Beulah Franklin; 
in 1977, new entry for Rona Lee McCardle, Tax MaplParceI19-13, for "102.080 Long Run & ~ O&G Roy" "from 
Okey F. Yoho et ux DB 465 P 256 4-5-77 Pd $39500;" in 1977, the lined-out/expunged entry for "Yoho Okey & 
Frances A," Tax MaplParceI19-13, "102.080 Long Run & ~ O&G ROY" "to Rona Lee McCardle DB 465 p. 256 
4-5-77 Pd$39500;" from 1977 through 2004, McCardle was assessed taxes upon" 1 02.080 Long Run & ~ O&G 
ROY," Tax MaplParcel 19-13; and in 1995, the Franklin ~ O&G Interest was sold to the State for failure to pay 
1994 taxes. 

6 Indicating that McCardle is the owner of "102.080 Long Run & ~ O&G ROY," Tax MaplParceI19-13, and that 
she paid the assessed taxes from 2005 through 2015. 
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After executing the 1977 Deed, the Y ohos stopped paying taxes on the Surface Property 

and Subject Y2 O&G Interest; did not claim ownership of the Subject Y2 O&G Interest; and did 

not seek to have the Marshall County land books changed to eliminate the designation of 

McCardle as the owner of the Subject Y2 O&G Interest. While the Y ohos had consistently been 

assessed for, and paid, property taxes on the Surface Property and Subject Y2 O&G Interest prior 

to 1977, after they executed the 1977 Deed they ceased to be assessed for, or pay, any such taxes, 

and never sought to change the tax assessment maintained by the Marshall County Assessor's 

office on those property interests. (A.R. 220; A.R. 271.) 

4. The Y ohos and their Successors Did Not Challenge Ownership. 

Frances Yoho died on January 8, 1979. (A.R. 283.) As a result ofFrances A. Yoho's 

death, other property that was assessed to both Frances Y oho and her husband Okey Y oho was 

subsequently assessed only to Okey Yoho. (A.R. 242.) In other words, after 1979, tax 

assessments for other property that Okey Y oho continued to own changed, but Okey Y oho never 

challenged or sought to change the tax assessments or records indicating that he transferred, and 

did not own, the Subject Y2 O&G Interest. Okey Yoho died intestate on August 11, 1997. (A.R. 

20.) Until shortly before the initial complaint was filed in this action, Okey Yoho's heirs made 

no attempt to challenge or seek to change the tax assessments or records indicating that the 

Yohos transferred to McCardle the Subject Y2 O&G Interest in 1977. 

5. The Oil and Gas Lease. 

In 2008, McCardle, as owner of the Surface Property and Subject Y2 O&G Interest, 

executed a "paid up" Oil and Gas Lease (the "Lease") with Gastar Exploration, Inc. ("Gastar"). 

Pursuant to the Lease, McCardle leased to Gastar the Subject Y2 O&G Interest that she acquired 

pursuant to the 1977 Deed. (A.R. 26.) 
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6. The Okey Y oho Estate Administration. 

In 2013, sixteen years after Okey Yoho's death and five years after the Lease was 

executed, plaintiff Gary Rine ("Rine") petitioned for and was appointed as administrator of the 

Estate ofOkey F. Yoho. (A.R. 21.) Rine is the husband of Linda Rine, who is the daughter of 

Okey Yoho. (A.R. 286.) Less than two months after he was appointed administrator ofthe 

estate, Rine filed the complaint in the underlying action. (A.R. 11.) 

B. Procedural Background. 

1. The Initial Complaint and Motion to Dismiss. 

On October 15,2013, Rine, as the purported executor of the estate ofOkey Franklin 

Y oho, filed a complaint against Gastar and McCardle asserting claims for conversion and 

trespass. (A.R. 11.) Rine alleged that he, as executor of the Estate of Okey Franklin Y oho, was 

the rightful owner of the Subject Yz O&G Interest and sought compensatory damages and 

injunctive relief, including the creation ofa lease between Gastar and Rine. (A.R. 11.) 

Gastar moved to dismiss the complaint. (A.R.32.) Gastar asserted that Rine did not 

have standing to assert his claims because under West Virginia intestacy law, title to real 

property automatically descended to the heirs of Okey Y oho by operation oflaw at the time of 

his death. Even if Okey Yoho did own the Subject Yz O&G Interest (which Gastar denied), that 

property interest would have automatically passed to Okey Y oho' s heirs rather than his estate 

because he died intestate. Accordingly, Rine, as executor of the estate ofOkey Yoho, did not 

have standing to assert claims concerning ownership of the Subject Yz O&G Interest. (A.R.32.) 

Rine simultaneously opposed the motion to dismiss and moved to amend the complaint. 

In his opposition to the motion to dismiss, Rine argued that the interest at issue was not a 

property interest but rather a "chattel real.'; (A.R. 39.) Rine also moved to amend the complaint 
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to add five of the purported eight individual Yoho heirs as plaintiffs. (A.R.47.) The Circuit 

Court granted Rine's Motion to Amend. (A.R. 61.) While the Amended Complaint named 

some, but not all, of Okey Y oho' s heirs as plaintiffs, it also still continued to name Gary Rine, in 

his capacity as executor of the estate ofOkey Franklin Yoho, as plaintiff. (A.R. 125.) 

2. The First and Second Amended Complaints. 

On January 27,2014, Gary Rine, as executor, and five individual heirs ofOkey Yoho 

(Harold L. Y oho, Gary Y oho, Denver Y oho, Linda Rine, and Norma Jean Ashe) filed an 

amended complaint. Plaintiffs asserted the same claims, and sought the same relief, as requested 

in the initial complaint (conversion, trespass, compensatory damages, injunctive relief, and 

creation of a lease). (A.R. 63.) Gastar moved to dismiss the amended complaint, again asserting 

that Rine did not have standing to assert his claims. Gastar also asserted that the amended 

complaint should be dismissed because certain heirs of Okey Y oho were necessary parties but 

had not been joined in the lawsuit. (A.R. 76.) 

On October 15,2014, the Circuit Court entered an Order that provided, among other 

things, that "the style of the case shall be amended to reflect that Gary Rine is the administrator 

of the estate ofOkey Franklin Yoho;" that "all remaining known and unknown heirs ofOkey 

Franklin Y oho shall be joined as additional defendants in this civil action to determine their 

interests, if any, in the subject matter ofthis litigation;" that Thomas E. White shall be appointed 

to represent all unknown heirs ofOkey F. Yoho, as their guardian ad litem; and that Gastar's 

right to argue under Rule 56, W. Va. R. Civ. P., whether the real property interest at issue had 

previously passed through the estate of Okey Y oho and immediately vested in his heirs is 

preserved. (A.R. 123.) The Circuit Court ordered Plaintiffs to file a second amended complaint 

that adds all known and unknown heirs of Okey Y oho as additional party defendants and that 
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includes a claim for declaratory judgment requesting a determination ofthe respective interests, 

ifany, of the known and unknown heirs ofOkey Yoho. (A.R.122.) Known heirs who were not 

parties to the first amended complaint at the time included Betty Deloris Haddix, Samuel F. 

Henry, Connie J. Streight, Dinah Arlene Gray, Nancy K. Brown, Mark Blain Campbell, Carl 

Smith, and Charles Smith. (A.R. 76.) 

On February 23,2015, Plaintiffs filed a second amended complaint. (A.R. 125.) While 

the caption of the second amended complaint listed as defendants "All Known and Unknown 

Heirs of Okey Franklin Y oho," Plaintiffs took no action to specifically name, or effectuate 

service upon, the known individual heirs who had been previously identified as Yoho heirs. In 

fact, the second amended complaint does not include as either named plaintiffs or defendants any 

of the other identified, known heirs of Okey Y oho notwithstanding the Circuit Court's Order. 

Nonetheless, while Plaintiffs failed to name or serve these individuals, Plaintiffs asserted a 

declaratory judgment claim seeking a declaration that they were the owners of the Subject Y2 

O&G Interest. (A.R. 167.) Gastar answered the second amended complaint, denying the claims 

and asserting its affirmative defenses. (A.R. 136.) 

3. The Status Conference Order. 

On January 22,2016, the Circuit Court entered a Status Conference Order that, among 

other things, stayed all claims except the declaratory judgment claim; scheduled briefing on the 

declaratory judgment claim; and ordered Plaintiffs to serve the second amended complaint on the 

known and unknown heir defendants through a Class II publication in the Moundsville Echo 

Newspaper. (A.R. 147.) Plaintiffs purportedly caused to be published a legal advertisement in 

the Moundsville Daily Echo on March 10 and 17, 2016. (A.R.318.) 
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4. The Declaratory Judgment Hearing. 

Plaintiffs moved for summary judgment on their declaratory judgment claim, asserting 

that the 1977 Deed reserved for the Yohos the Subject Y:z O&G Interest. (A.R. 167 - 188.) 

Plaintiffs argued that the 1977 Deed, "with context from the 1957 Deed," unambiguously 

reserved to the Yohos the Subject Y:z O&G Interest. (A.R. 406 - 407.) Gastar opposed the 

motion and sought a declaration that McCardle was the owner ofthe Subject Y:z O&G Interest. 

(A.R. 189.) In support, Gastar submitted an affidavit of McCardle that stated, among other 

things, that the Y ohos never advised McCardle that they did not intend to transfer the Subject 

Y:z O&G Interest to her and that the Yohos never claimed ownership of the Subject Y:z O&G 

Interest after executing the 1977 Deed. (A.R. 348.) Gastar also submitted affidavits of their 

expert witness, Robert Shuman, in which he provided the opinion that the 1977 Deed was in the 

form of a traditional general warranty deed and that the reference to the undivided one-half oil 

and gas interest in the 1977 Deed was an exception for the Franklin Y:z O&G interest designed to 

limit the general warranty similar to the inclusion of the 22.4 Acre Exception, the 8 Acre 

Exception, the Wheeling Electric Right of Way, and the Burch Road Right of Way, repeated 

nearly verbatim from the 1957 Deed. (A.R. 287; A.R. 307.) 

On June 2, 2016, the Circuit Court held a hearing on Plaintiffs' summary judgment 

motion. (A.R. 369.) Among other things, the Court inquired about the parties' respective 

positons conceming ambiguity: 

The Court: 	 Tom, I think I heard both sides say that the deed is clear and 
unambiguous. Is that true? 

Ms. Toriseva (sic): Yes, sir. 

Mr. Heiskell: Your Honor, I said it's clear and unambiguous as it relates to the 
general warranty provision. That is correct. 
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The Court: 	 Okay. 

Mr. Heiskell: 	 And I think it's clear and unambiguous as it relates to the grant of 
the surface and one-half of oil and gas. 

The Court: 	 As to the pertinent parts of the deed, do you all agree that it is clear 
and unambiguous? It's just what's the interpretation? 

Ms. T oriseva: Right. 

Mr. Heiskell: 	 Well it's difficult for me to say because the question is what are 
you interpreting? Are you interpreting the scope of the general 
warranty, which we have seen as being important? Are you 
interpreting the scope of the grant, which we've seen as important? 
Or are you interpreting the scope or existence of anything to the 
to the reservation? And I would say that it is unambiguous to the 
warranty, and it is unambiguous to the scope of the grant, and I 
would say it is ambiguous, at best, to whether there was a 
reservation to the grantor of the one-half oil and gas interest. And 
I am sorry that I can't make that more clear. 

(A.R. 407 - 408.) 

5. The Circuit Court's Letter Order and Gastar's Motion for Reconsideration. 

On June 7, 2016, the Circuit Court sent a letter to counsel (the "Letter Order"). 

(A.R. 425.) In the Letter Order, the Court stated, among other things, that it was granting 

Plaintiffs' summary judgment motion and that it "adopts, with little exception, Plaintiffs' 

analysis as set forth in counsel's filings and oral argument." (A.R.426.) The Court requested 

Plaintiffs' counsel to prepare and submit "a draft order reflective of the Court's foregoing 

determinations ..." (A.R. 426.) Plaintiffs subsequently submitted a proposed order to the 

Court. (A.R. 428) 

On June 16,2016, Gastar submitted both a letter to the Circuit Court ("Response to Letter 

Order") (A.R. 460) and objections to Plaintiffs' proposed order (A.R. 439). In its Response to 

Letter Order, Gastar requested the Court to specify which part of "Plaintiffs' analysis" that it did 

not adopt (as stated in the Letter Order) to ensure that the record is complete and that the order 
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accurately reflected the Court's holding. (A.R.460.) Similarly, Gastar objected to Plaintiffs' 

proposed order because the proposed order did not specify the part of Plaintiffs' analysis that the 

Circuit Court did not adopt (because the Circuit Court itself had not identified such analysis). 

(A.R.439.) 

In addition to its Response to Letter Order and objection to the proposed order, Gastar 

also filed a Motion for Reconsideration. (A.R. 443.) In its motion, Gastar argued that in a prior 

case captioned Venango 2rt Century Energy, Inc. v. Hagedorn, Civil Action No. 11-C-218 H, 

Circuit Court of Marshall County, West Virginia (the "Hagedorn Case"), the Circuit Court 

entered an order (the "Hagedorn Order") in which it held that 

It is unfortunate common practice to use the terms [excepted and 
reserved] somewhat interchangeably and causes ambiguity. 

[... ] 

When the deed scriveners used both terms [excepted and reserved], 
it is difficult to tell which intention was meant. Thus, we look at 
the factual context for assistance. 

(A.R. 454.) Identical terms were at issue in Plaintiffs' motion for summary judgment on their 

declaratory judgment claim. Gastar asserted that pursuant to the precedent established in the 

Hagedorn Order, the terms "excepted and reserved" in the clause of the 1977 Deed concerning 

the alleged reservation of the one-half oil and gas interest were ambiguous requiring the Circuit 

Court to resort to extrinsic evidence to determine the Yohos' intent. (A.R.443.) Because the 

Y ohos stopped paying taxes on the Subject Yz O&G Interest and did not seek to correct the tax 

assessment to McCardle for that property, their conduct was clear evidence that the Yohos 

intended to transfer the Subject Yz O&G Interest to McCardle. (A.R. 220; A.R. 271.) 
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6. The Declaratory Judgment Order. 

On September 13, 2016, the Circuit Court entered the Order Declaring Property 

(Mineral) Interest Rights (the "Order"). (A.R.4.) The Order acknowledged Gastar's Motion for 

Reconsideration and indicated that it memorialized the Circuit Court's decision as to the Motion 

for Reconsideration. (A.R. 443.) The Court stated, "In short, all issues to be decided are 

decided." (A.R. 9.) 

The Order declares that the Y ohos reserved for themselves in the 1977 Deed the Subject 

'li O&G Interest. (A.R. 5.) The Order does not contain explicit findings of fact or conclusion of 

law but incorrectly asserts that Gastar argued that the purported reservation clause was clear and 

unambiguous. 7 Gastar timely filed a Notice ofAppeal. 

7 During oral argument, counsel for Gastar asserted that the reservation itself was ambiguous. Additionally, in its 
Letter Order (A.R. 425), the Circuit Court indicated that it "adopts, with little exception, Plaintiffs' analysis as set 
forth in counsel's filings and oral argument." (A.R.426.) Plaintiffs' analysis was that the 1977 Deed was 
unambiguous in its entirety and reserved to the Yohos the Subject ~ O&G Interest; Gastar, however, had asserted 
that the purported reservation was ambiguous. The Letter Order did not indicate that it adopts Gastar's position or 
that Gastar claimed that the purported reservation clause was unambiguous. In fact, in its Motion for 
Reconsideration (A.R. 443), which the Circuit Court considered before it issued the Order, Gastar again argued that 
the purported reservation clause was ambiguous. 
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IV. SUMMARY OF ARGUMENT 

The Circuit Court held that the 1977 Deed was clear and unambiguous and reserved to 

the Yohos the Subject Yz 0&0 Interest. In reaching this conclusion, the Circuit Court only 

focused on a single phrase in the 1977 Deed. The Circuit Court ignored contrary provisions of 

the 1977 Deed and failed to acknowledge that the general warranty provision contained in the 

deed required clear and precise contours of the title conveyed. Reading the 1977 Deed as a 

whole, it conveyed to McCardle the Surface Property and Subject Yz 0&0 Interest (the same 

property that the Franklins conveyed to the Y ohos in the 1957 Deed) and provided a general 

warranty of title to support that conveyance. 

To the extent the focus is solely limited to the single reservation phrase highlighted by 

the Circuit Court, that phrase is ambiguous. The Circuit Court ignored its prior holding in the 

Hagedorn Case that the phrasing of "excepted and reserved" in a deed is ambiguous; the exact 

same words are at issue in this case and the Circuit Court inexplicably deemed them clear and 

unambiguous in this matter. The purported reservation phrase is, at best, ambiguous. Extrinsic 

evidence, in the form of changed tax assessments, liabilities and payments and the traditional 

format of general warranty deeds clearly demonstrate that the Yohos intended to convey to 

McCardle the Subject Yz 0&0 Interest and warranted title thereto. Accordingly, this Court 

should reverse the Order and remand the case for judgment in favor of Oastar and McCardle. 

Additionally, the Order should be reversed and remanded because Plaintiffs failed to join 

all known heirs ofOkey Yoho. Pursuant to West Virginia intestacy laws, to the extent the Yohos 

effectively reserved the Subject Yz 0&0 Interest (which Oastar disputes), upon Okey Yoho's 

death his heirs automatically obtained title to the Subject Yz 0&0 Interest. Numerous heirs were 
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identified and known, and as interested parties, those heirs should have been joined as parties in 

the case. Pursuant to Plaintiffs' failure to join necessary parties, the Order is void. 

Moreover, the Y ohos executed the 1977 Deed and stopped paying taxes on the Subject 

Yz O&G Interest nearly 40 years ago. They never objected to McCardle being assessed and 

paying taxes on the property interest, which she has done since 1977. The Yohos are deceased. 

The doctrines of estoppel, laches and adverse possession bar the heirs of the Y ohos from seeking 

property interests that the Y ohos clearly intended to transfer. The Y oho heirs should not be 

entitled to relief that the Yohos themselves never sought and were not entitled to obtain. For 

these reasons the Order should be reversed and the case remanded for entry ofjudgment on 

behalf of Gastar and McCardle. 

V. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary in this matter because the criteria outlined in Rule 18(a), 

W. Va. R. App. P., do not render oral argument unnecessary: no party has waived oral argument; 

the appeal is not frivolous; the parties disagree whether the dispositive issues have been 

authoritatively decided; and this Court's decisional process would be significantly aided by oral 

argument. Oral argument should be held pursuant to Rule 19, W. Va. R. App. P., because the 

decision in this case involves assignments of error in the application of settled law and was 

against the weight of the evidence. A memorandum decision is not appropriate for this matter 

because, under Rule 21(d), W. Va. R. App. P., memorandum decisions are used only to reverse 

decisions under "limited circumstances." 

Additionally, oral argument should be held pursuant to Rule 20, W. Va. R. App. P., 

because this case involves inconsistencies among decisions of the Circuit Court. In this matter, 

the Circuit Court held that the phrase "excepted and reserved" constituted clear and 
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unambiguous language effectuating a reservation from a conveyance. However, the Circuit 

Court previously held in Hagedorn Case that the exact same phrase was ambiguous and required 

resort to extrinsic evidence to determine a deed grantor's intent. 

VI. ARGUMENT 

A. Jurisdiction. 

"A party to a civil action may appeal to the supreme court ofappeals from a final 

judgment ofany circuit court ... " W. Va. Code § 58-5-1. Under Rule 54(b), W. Va. R. Civ. P., 

an order may be final for appeal purposes, prior to the ending of the entire litigation on its merits, 

ifthe order resolves the litigation as to a claim or a party. Durm v. Heck's Inc., 184 W. Va. 562, 

401 S.E.2d 908 (1991 ). Generally, to have Rule 54(b) invoked a trial court must make an 

express determination that there is no just reason for delay and make an express direction for 

entry ofjudgment. Caldwell v. Caldwell, 177 W. Va. 61, 350 S.E.2d 688 (1986). 

The Order resolves Plaintiffs' primary claim: a declaratory judgment claim concerning 

ownership of the Subject Y2 O&G Interest. The Circuit Court expressly held that there was no 

just reason to delay entry of fmal judgment relative to Plaintiffs' declaratory judgment claim and 

directed the Clerk to enter the Order as a Final Judgment in accordance with Rule 54(b), W. Va. 

R. Civ. P. Thus, this Court has jurisdiction over this appeal. 

B. Standard of Review. 

A circuit court's entry of summary judgment is reviewed de novo. Syl. Pt. 1, Davis v. 

Foley, 193 W. Va. 595,596,457 S.E.2d 532, 533. Similarly, "A circuit court's entry ofa 

declaratory judgment is reviewed de novo." Syl. Pt. 3, Cox v. Amick, 195 W. Va. 608, 

466 S.E.2d 459 (1995). As the Cox Court explained, "because the purpose of a declaratory 

judgment action is to resolve legal questions, a circuit court's ultimate resolution in a declaratory 
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judgment action is reviewed de novo." Cox, 195 W. Va. at 612, 466 S.E.2d at 463. Concerning 

findings of fact in a declaratory judgment action, this Court has stated that "any determinations 

of fact made by the circuit court in reaching its ultimate resolution are reviewed pursuant to a 

clearly erroneous standard." Mountain Lodge Ass'n v. Crum & Forster Indem. Co., 210 W. Va. 

536,545,558 S.E.2d 336,345 (2001) (quoting Cox v. Amick, 195 W. Va. 608,466 S.E.2d 459 

(1995) (internal citations omitted). However, "ostensible [mdings of fact, which entail the 

application of law or constitute legal judgments which transcend ordinary factual determinations, 

must be reviewed de novo." Syl. Pt. 1, in part, State ex reI. Cooper v. Caperton, 196 W. Va. 208, 

470 S.E.2d 162 (1996). 

C. 	 The Circuit Court erred when it held that 
the 1977 Deed did not convey to McCardle the Subject Y2 O&G Interest. 

1. 	 The 1977 Deed conveyed to McCardle 

the same property conveyed by the 1957 Deed: 

the Surface Property and the Subject Y2 O&G Interest. 


With respect to the construction ofconveyances, West Virginia Code Section 36-1-11 

requires that: 

When any real property is conveyed or devised to any person, and 
no words of limitation are used in the conveyance or devise, such 
conveyance or devise shall be construed to pass the fee simple, or 
the whole estate or interest, legal or equitable, which the testator or 
grantor had power to dispose of, in such real property, unless a 
contrary intention shall appear in the conveyance or will. 

W. Va. Code § 36-1-11. 

There is no dispute as to the following language of the 1977 Deed, which states that the 

Y ohos conveyed to McCardle: 

the same property conveyed to Okey F. Yoho and Frances A. 
Y oho, his wife, by Clifford E. Franklin and Beulah Franklin, his 
wife, by deed dated the 30th day of January, 1957, and recorded in 
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the office of the Clerk of the County Court of Marshall County, 
West Virginia, in Deed Book 320, page 1. 

The 1957 Deed conveyed to the Yohos the Surface Property and the Subject ~ O&G Interest. 

By its very terms, the 1977 Deed conveyed to McCardle the same property, the Surface Property 

and the Subject ~ O&G Interest. There is no language limiting the conveyance. 

2. The 1977 Deed did not reserve to the Y ohos the Subject Yz O&G Interest. 

In declaring that the 1977 Deed reserved to the Y ohos the Subject ~ O&G Interest, the 

Circuit Court focused exclusively on the phrase: "There is further excepted and reserved from 

this conveyance an undivided one-half (1/2) interest in the oil and gas ..." The Circuit Court 

stated that it "agreed" with Gastar's argument that the 1977 Deed is clear and unambiguous and 

held that the phrase was a valid and effective reservation. In support of its conclusion, the 

Circuit Court misconstrued Gastar's argument, disregarded various provisions in the 1977 Deed 

contrary to the Court's conclusion, and ignored the undisputed evidence that the Yohos stopped 

paying taxes on the Subject ~ O&G Interest after executing the 1977 Deed. 

During oral argument, Gastar's counsel stated the following in response to the Circuit 

Court's inquiry about the ambiguity of the pertinent parts of the deed: 

And I would say that it is unambiguous to the warranty, and it is 
unambiguous to the scope of the grant, and I would say it is 
ambiguous, at best, to whether there was a reservation to the 
grantor of the one-half oil and gas interest. And I am sorry that I 
can't make that more clear. 

Similarly, in response to the Circuit Court's Letter Order which indicated that the Court adopted 

"with little exception, Plaintiffs' analysis as set forth in counsel's filings and oral arglm1ent," 

Gastar requested the Court to reconsider its decision, citing the Court's Hagedorn Order in 

which it held that the use of the terms "excepted and reserved" is ambiguous and requires resort 

to extrinsic evidence. 
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It is well established under West Virginia law that the function of the Circuit Court when 

presented with a question of the import of the language used in a deed or other written 

instrument is ''to ascertain the true intent of the parties as expressed by them in the ... 

instrument under consideration." Sally-Mike Properties v. Yokum, 175 W. Va. 296, 300, 

332 S.E.2d 597, 600 (1985). The Court must consider the language in a deed as a whole, giving 

effect to all of the language in the deed. Syl. pt. 4, Hall v. Hartley, 146 W. Va. 328, 119 S.E.2d 

759 (1961) (citing Syl. pt. 1, Maddy v. Maddy, 87 W. Va. 581, 105 S.E. 803 (1921)). "The 

language of the instrument itself, and not surrounding circumstances, is the first and foremost 

evidence of the parties intent. Resort to rules of construction and aids to interpretation, including 

extrinsic evidence, is proper where the language of an instrument is ambiguous and subject to 

more than one meaning." Sally-Mike Properties v. Yokum, 175 W. Va. 296, 300, 332 S.E.2d 

597,601 (1985). 

In order to "create an exception or reservation in a deed which would reduce a grant in a 

conveyance clause which is clear, correct and conventional, such exception or reservation must 

be expressed in certain and definite language." Syl. pt. 2, G& W Auto Center, Inc. v. Yoursco, 

167 W. Va. 648, 648, 280 S.E.2d 327,328 (1981) (quoting Syl. pt. 4, Hall v. Hartley, 

146 W. Va. 328, 119 S.E.2d 759 (1961); see also Syl. pt. 2, Bennett v. Smith, 136 W. Va. 903, 

69 S.E.2d 42 (1952); Miller v. Nixon, 90 W. Va. 115, 110 S.E. 541, 544 (1922) ("An exception 

must be as certain and definite in its terms as a grant."); Syl. pt. 2, Bennett v. Smith, 136 W. Va. 

903, 69 S.E.2d 42 (1952). Where "there is doubt as to whether the grantor intended to accept 

( sic) or reserve to himself an interest in the land conveyed, the question of interpretation will be 

solved in favor of the grantee." G&W Auto Center, Inc., 167 W. Va. at 651, 280 S.E.2d at 329; 

see also Sally-Mike Properties, 175 W. Va. at 302,332 S.E.2d at 602; Syl. pt. 2, Harding v. 
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Jennings, 68 W. Va. 354, 70 S.E. 1 (1910); Wellman v. Tomblin, 140 W. Va. 342, 347,84 S.E.2d 

617,621 (1954); Syl. pt. 2, Realty Securities & Discount Co. v. Nat'l Rubber & Leather Co., 

122 W. Va. 21, 7 S.E.2d 49 (1940). 

a) The purported reservation phrase is ambiguous. In declaring that the 1977 

Deed reserved to the Yohos the Subject Yz O&G Interest, the Circuit Court focused exclusively 

on the phrase: "There is further excepted and reserved from this conveyance an undivided one

half (112) interest in the oil and gas ..." Considered in a vacuum, it is impossible to determine if 

the Y ohos intended to reserve for themselves the Subject Yz O&G Interest or if the Y ohos 

intended to except from the general warranty the Franklin Y2 O&G Interest. Looking at the deed 

as a whole, the phrase was intended to be an exception because it was placed with, and is similar 

in language to, other exceptions included in the deed. Moreover, when considering the Yohos' 

conduct, the Y ohos did not intend to reserve to themselves the Subject Yz O&G Interest because 

they stopped paying taxes on the interest and did not seek to correct the assessment imposed on 

McCardle. Based on the factual evidence, there is doubt about whether the Y ohos intended to 

reserve the Subject Yz O&G Interest, the question of interpretation should be resolved in favor of 

McCardle. 

The 1977 Deed was a general warranty deed. Pursuant to West Virginia Code, a grantor 

who provides a general warranty deed provides an actual warranty of the title transferred and has 

an obligation to defend the grantee against any claims against the property transferred. W. Va. 

Code § 36-4-2. It is extremely important for a grantor to delineate what is being transferred and, 

therefore, subject to the general warranty because the grantor is warranting title for the property 

both before and during that grantor's ownership of the property being transferred, and because 

the general warranty is binding on the heirs of the grantor. See generally Booker T. Washington 
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Const. & Design Co. v. Huntington Urban Renewal Auth., 181 W. Va. 409,412,383 S.E.2d 41, 

44 (1989). 

The Circuit Court ignored in its entirety the existence and consequence of the general 

warranty in the 1977 Deed and the inclusion in the 1977 Deed ofprior exceptions, reservations 

and encumbrances contained in the chain oftitle for the property. For example, the 22.4 Acre 

Exception was included in the 1977 Deed and utilized the same phrase "excepting and reserving" 

as the purported reservation of the Subject Y2 O&G Interest. There can be no plausible claim that 

the Y ohos intended to reserve for themselves the property described in the 22.4 Acre Exception. 

The purported reservation phrase, like the 22.4 Acre Exception, was an exception included to 

limit the scope of the general warranty. Similarly, the reference to the 8 Acre Exception 

included in the 1977 Deed utilized the same phrase "excepting and reserving," and there can be 

no plausible claim that the Y ohos also intended to reserve for themselves tins property interest. 

Placed immediately after the 22.4 Acre Exception and the 8 Acre Exception, but before the 

purported reservation phrase concerning the Subject Y2 O&G Interest, is a third exception 

concerning property containing .800 acres that the Y ohos conveyed to relatives by deed dated 

November 4, 1970. The Yohos themselves conveyed away this property interest though they 

used the terms "excepted and reserved" when describing the interest in the 1977 Deed. Clearly 

the Y ohos did not intend to reserve to themselves property that they themselves previously 

conveyed away. 

Moreover, immediately after the purported reservation clause are additional limitations 

and restrictions on the scope and title of the property conveyed, including the Wheeling Electric 

Right of Way, the Burch Road Right of Way, and rights attendant to certain leases made prior to 

the conveyance. The Circuit Court also ignored these limitations and restrictions. It strains 
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credulity to believe that the Yohos intended to reserve for themselves the Subject ~ O&G 

Interest, but decided to bury that reservation among various provisions that are clearly not 

reservations but instead exceptions designed to limit their general warranty. Interpreting the 

phrase concerning the Subject ~ O&G Interest as a reservation, while interpreting the other 

substantially similar descriptions in a different manner, is nonsensical and unsupported. Reading 

the provisions of the 1977 Deed as a whole indicates that the use of the terms "excepted and 

reserved" in connection with various property descriptions was intended to limit the scope of the 

general warranty provided by the Y ohos in the 1977 Deed. 

As more fully discussed in Section D below, the Circuit Court previously held in its 

Hagedorn Order that the terms "excepted and reserved," when used together, are ambiguous 

because it is impossible to discern from those words if the deed scrivener intended to delineate a 

prior exception to, or a current reservation from, the property being conveyed. Such ambiguous 

language does not constitute the necessary certain and definite language required to effectuate a 

reservation in the 1977 Deed. 

b) The Yohos stopped paying taxes on the Subject Yz O&G Interest. There is no 

dispute that after the Yohos executed the 1977 Deed, they stopped paying taxes on the Subject 

~ O&G Interest. Additionally, there is no dispute that after the Yohos executed the 1977 Deed, 

the Sheriff of Marshall County stopped assessing taxes on the Y ohos for the Subject ~ O&G 

Interest and the Yohos never objected. Moreover, up until their death, the Yohos never 

challenged McCardle's ownership of the Subject ~ O&G Interest. Finally, there is no dispute 

that after the 1977 Deed was executed, McCardle was designated by the Marshall County 

Clerk's office as the owner of the Subject ~ O&G Interest and has paid taxes on the interest for 

nearly 40 years. The undisputed evidence overwhelming indicates that the Y ohos, as well as all 
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other parties interested in ensuring taxes were properly assessed and paid, understood that the 

Yohos transferred the Subject ~ O&G Interest to McCardle pursuant to the 1977 Deed. 

c) The 1977 Deed follows the format of a traditional general warranty deed. 

Mr. Robert Shuman, an expert in the field of drafting general warranty deeds, offered opinion 

testimony that the format and language of the 1977 Deed indicates that the purported reservation 

phrase was not intended to be a reservation but instead was included to limit the general 

warranty. (A.R. 287; A.R. 369). In his affidavits, Mr. Shuman testified that the 1977 Deed 

followed the same format as a traditional general warranty deed: the parties are introduced in the 

first paragraph; the consideration, transfer words "Grant" and "Convey," and "following 

described property" are included in the second paragraph; and the third paragraph contains the 

metes and bounds description. (A.R. 287.) After the metes and bounds description, the 1977 

Deed reaffirms the property interest transferred as 

the same property conveyed to Okey F. Y oho and Frances A. 
Yoho, his wife, by Clifford E. Franklin and Beulah Franklin, his 
wife, by deed dated the 30th day of January, 1957, and recorded in 
the office of the Clerk of the County Court of Marshall County, 
West Virginia, in Deed Book 320, page 1. 

Mr. Shuman further testified that subsequent paragraphs in the 1977 Deed recite, on a 

nearly verbatim level, the reservations, exceptions, encumbrances, and appurtenances found in 

the 1957 Deed (the 22.4 Acre Exception, the 8 Acre Exception, the Wheeling Electric Right of 

Way, and the Burch Road Right of Way) as well as additional out-conveyances and 

encumbrances that occurred after the 1957 Deed, such as the .800 acre conveyance in 1970 and 

the oil and gas lease executed in 1964. (A.R. 291-296.) The 1977 Deed recites all but one of the 

reservations and exceptions included in the 1957 Deed. A recitation of prior reservations and 

exceptions is traditionally included in drafting general warranty deeds in order to ensure that the 
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property transferred, and warranty provided, is clearly and adequately described and proscribed. 

Failure to recite material or significant reservations or exceptions included in prior deeds may 

result in disputes over the scope of the property transferred as well as the scope of the general 

warranty provided to the buyer. Additionally, including recitations of reservations or exceptions 

from prior deeds in subsequent deeds concerning the same property also aids the title work 

process by identifying the extent of the property transferred. (A.R. 291-296.) 

Additionally, Mr. Shuman testified that if the reference to the one-half oil and gas interest 

in the 1977 Deed is deemed to be a reservation of that interest to the Y ohos, then the 1977 Deed 

fails to reference the Franklin ~ O&G Interest and exclude it from the Yohos' general warranty. 

(A.R. 296 - 298) If the 1977 Deed was intended to reserve for the Y ohos the Subject ~ O&G 

Interest, then it would reference both one-half oil and gas interests: once to limit the general 

warranty being granted by the Y ohos (i.e., ensure that the conveyance and warranty excludes the 

Franklin ~ O&G Interest) and a second time to confirm that the Y ohos were reserving for 

themselves the Subject ~ O&G Interest. (A.R.293-298) Moreover, if the 1977 Deed was 

intended to actually reserve for the Y ohos the Subject ~ O&G Interest, the deed would have 

included language that made it clear and evident that the Y ohos were reserving ''to themselves" 

the Subject ~ O&G Interest that they owned pursuant to the 1957 Deed in addition to excepting 

from the general warranty the Franklin ~ O&G Interest. (A.R.298-299.) 

Mr. Shuman also opined that the language in the 1977 Deed concerning the oil and gas 

interests is the exact same language as used in the 1957 Deed, word for word (except for the 

temporary royalty in the 1957 Deed). (A.R. 309.) In the 1957 Deed, the reservation for the 

Franklin Yz O&G Interest precedes both the Wheeling Electric Right of Way and the Burch Road 

Right of Way in the 1957 Deed. In the 1977 Deed, the language concerning the Subject Yz O&G 
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Interest also precedes the reference to the Wheeling Electric Right of Way and the Burch Road 

Right of Way. Similarly, in both deeds the 22.4 Acre Reservation and the 8 Acre Reservation 

precedes the language concerning the one-half oil and gas interest. (A.R.293-297.) By 

including, nearly verbatim, the reservations, exceptions, encumbrances and appurtenances in the 

prior deed, the Yohos were limiting and qualifying the extent of their general warranty. The 

positioning of the repeated reservations in the same location within both the 1957 Deed and the 

1977 Deed is not coincidental, and further reflects the fact that the 1977 Deed included these 

references simply as a matter of custom and to limit the general warranty granted by the Y ohos. 

(A.R. 293-299.) 

D. 	 The Circuit Court erred when it failed to follow 
its own precedent holding that the terms "excepted and reserved" 
are ambiguous and require resort to extrinsic evidence. 

In the Hagedorn Case, the Circuit Court addressed the same issue that it addressed in this 

case: whether the use of the terms "excepted and reserved" is ambiguous. In the Hagedorn 

Order, the Circuit Court held that the use of the terms was ambiguous and required resort to 

extrinsic evidence to determine the intent of the deed scrivener. However, in this matter, the 

Circuit Court disregarded its prior holding in the Hagedorn Order and held the polar opposite: 

that the use of the terms "excepted and reserved" is unambiguous The Circuit Court failed to 

follow the principles of stare decisis in its holding in the Order. 

The doctrine ofstare decisis requires a court to follow its prior opinions. State Farm 

Mut. Auto. Ins. Co. v. Rutherford, 229 W. Va. 73, 83, 726 S.E.2d 41,51 (2011) (Davis, J. 

concurring, in part, and dissenting, in part). Dailey v. Bechtel Corp., 157 W. Va. 1023, 1028-29, 

207 S.E.2d 169, 173 (1974). This Court has recognized that 

[t]he doctrine of stare decisis rests upon the principle that law by 
which men are governed should be fixed, definite, and known, and 
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that, when the law is declared by court of competent jurisdiction 
authorized to construe it, such declaration, in absence of palpable 
mistake or error, is itself evidence of the law until changed by 
competent authority. 

In re Proposal to Incorporate Town ofChesapeake, 130 w. Va. 527,536,45 S.E.2d 113, 118 

(1947) (internal quotations and citation omitted). Accord Syi. pt. 2, Dailey v. Bechtel Corp., 

157 W. Va. 1023, 1029, 207 S.E.2d 169, 173 (1974)("Stare decisis is not a rule oflaw but is a 

matter ofjudicial policy .... It is a policy which promotes certainty, stability and uniformity in the 

law. It should be deviated from only when urgent reason requires deviation ... " (internal 

quotations and citation omitted)). Stare decisis applies with equal force to both a court's actual 

holdings and the legal analysis that underlies and is necessary to achieve such holdings. State 

Farm, 229 W. Va. at 83-84, 726 S.E.2d at 51-52 (citing Seminole Tribe ofFlorida v. Florida, 

517 U.S. 44, 67,116 S. Ct. 1114, 1129, 134 L. Ed. 2d 252 (1996).("When an opinion issues for 

the Court, it is not only the result but also those portions of the opinion necessary to that result by 

which we are bound. "); County ofAllegheny v. American Civil Liberties Union, Greater 

Pittsburgh Chapter, 492 U.S. 573,668, 109 S. Ct. 3086, 3141,106 L. Ed. 2d 472 (1989) 

(Kennedy, J., concurring and dissenting) ("As a general rule, the principle of stare decisis directs 

us to adhere not only to the holdings of our prior cases, but also to their explications of the 

governing rules oflaw.")). 

In the Hagedorn Case, the Circuit Court entered the Hagedorn Order in which it held 

that 

It is unfortunate common practice to use the terms [excepted and 
reserved] somewhat interchangeably and causes ambiguity. 
However, the terms "excepted" and "reserved" have had distinct 
traditional meanings at law. "Excepted" generally means that the 
interest referred to is not included in the conveyance because it is 
not owned by the grantor, as for example having been previously 
conveyed away. "Reserved" on the other hand has traditionally 
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meant that the grantor owns the interest referred to and is keeping 
it. 33 Washburn L.J 540 (1994). 

[ ... ] 

When the deed scriveners used both terms [excepted and reserved], 
it is difficult to tell which intention was meant. Thus, we look at 
the factual context for assistance. 

Hagedorn Order (A.R. 454-455). Similarly, the Circuit Court held in the Hagedorn Order that 

the use of the descriptor "the said party of the first part" with the terms "except and reserve" 

supports the interpretation that the grantor intended to keep property for herself, i.e., effectuate a 

reservation. 

The 1977 Deed contained the terms "excepted and reserved," yet it did not contain the 

descriptor "the said party of the first part" or any similar reference that would have established 

the intent of the Yohos with regard to that portion of the deed in question. Based upon the 

Hagedorn Order, the Circuit Court should have determined that the language at issue in the 1977 

Deed was ambiguous and looked to the "factual context for assistance." As discussed above in 

Section C.2, the factual context clearly reveals that the Y ohos did not intend to reserve the 

Subject ~ O&G Interest in the 1977 Deed. 

E. 	 The Circuit Court erred when it entered judgment without 
joinder of all indispensable parties and parties who have an interest 
affected by the Declaratory Judgment Order. 

West Virginia's Uniform Declaratory Judgments Act provides that Circuit Courts have 

the power to declare rights, status, and other legal relations whether or not further relief is or 

could be claimed. W. Va. Code § 55-13-1. When declaratory relief is sought, all persons shall 

be made parties who have or claim any interest which would be affected by the declaration. 

w. Va. Code § 55-13-11. If made parties to the case, such declarations shall have the force and 

effect ofa final judgment or decree over such persons or entities. W. Va. Code § 55-13-1. 
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Similarly, Rule 19(a) requires joinder of indispensable parties. W. Va. R. Civ. P. 19(a). 

In short, a person is an indispensable party under the following circumstances: 

First, is his presence necessary to give complete relief to those 
already parties? Second, does he have a claim, that if he is not 
joined, will be impaired or will his nonjoinder result in subjection 
the existing parties to a substantial risk of multiple or inconsistent 
obligations? If the absent person meets the foregoing test, his 
joinder is required. 

Syi. pt. 2, State ex. rei. One-Gateway v. Johnson, 208 W. Va. 731, 735, 542 S.E.2d 894 (W. Va. 

2000) (citing SyI., in part, Wachter v. Dostert, 172 W. Va. 93, 303 S.E.2d 731 (1983)). If a court 

determines that a person is an indispensable party and that person cannot be joined, the court 

must dismiss plaintiff's claim. Id. 

This Court has spoken to the necessity ofhaving all potential property owners joined in 

an action. "When a court proceeding directly affects or determines the scope of rights or 

interests in real property, any persons who claim an interest in the real property at issue are 

indispensable parties to the proceeding." Syi. pt. 2, o'Daniels v. City ofCharleston, 200 W. Va. 

711,490 S.E.2d 800 (1997). This Court added, "Any order or decree issued in the absence of 

those parties is null and void. Id. 

In Bonafede v. Grafton Feed & Storage Co., 81 W. Va. 313, 94 S.E.2d 471 (1917), this 

principle was demonstrated in an action to quiet title. In that case, a property owner initiated a 

lawsuit against several individuals to remove a cloud upon his title to a 5-112 foot strip of land. 

This Court reversed the circuit court's dismissal of one of the individual defendants. In doing so, 

this Court stated that in an action to quiet title, "all parties who have or claim any interest, right 

or title under the instrument, or instruments, ofwriting sought to be cancelled, should be made 

parties defendant." Bonafede at Syi. pt. 1. 
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A similar situation arose in Oneal v. Stimson, 61 W. Va. 551,56 S.E. 889 (1907). In 

Oneal, this Court addressed the partition of land owned by numerous individuals, many of whom 

were infants. Several owners seeking partition failed to name the infant children, yet were 

granted a decree partitioning ownership of the land. Once the partition was complete, those 

owners sold their interest to third parties. The infant children later filed a lawsuit against the 

third-party purchasers of the land to set aside the partition. This Court held that because the 

infants were not made parties to the partition suit, their rights to the property could not be 

adjudicated and, therefore, the decree of partition rendered in the suit in which all the persons 

interested were not parties was null and void. Oneal, 61 W. Va. 551, 56 S.E. 889. 

Because Okey Yoho died intestate, all of his heirs immediately acquired an interest in 

any property owned by him at the time ofhis death. See King v. RifJee, 172 W. Va. 586,590, 

309 S.E.2d 85, 89 (1983) ("[T]itle to real property automatically descends to heirs by operation 

of law in the event of intestacy.") However, Plaintiffs failed to join certain heirs ofMr. Yoho, 

even though their identities were known. Among others, heirs of Okey Y oho who were not 

joined as parties but whose identities were obtained through public records include: 

• 	 Betty Deloris Haddix (Okey F. Yoho's daughter) 

• 	 Samuel F. Henry (surviving husband and devisee of Ruth Phillis 
Henry by Will recorded in the office of the Clerk of the County 
Commission of Marshall County in Will Book 79, at page 408, 
who died in 2005 and was Okey F. Yoho's daughter) 

• 	 Connie J. Streight (child and heir of Alvie Blaine Campbell, who 
was a devisee of Naomi Virginia Campbell by Will recorded in 
said Clerk's office in Will Book 68, at page 377, who died in 1998 
and was Okey F. Yoho's daughter) 

• 	 Dinah Arlene Gray (child and heir of Alvie Blaine Campbell, who 
was a devisee of Naomi Virginia Campbell by Will recorded in 
said Clerk's office in Will Book 68, at page 377, who died in 1998 
and was Okey F. Yoho's daughter) 
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• 	 Nancy K. Brown (daughter and heir of Alvie Blaine Campbell, 
who was a devisee of Naomi Virginia Campbell by Will recorded 

. in said Clerk's office in Will Book 68, at page 377, who died in 
1998 and was Okey F. Yoho's daughter) 

• 	 Mark Blain Campbell (son and heir of Alvie Blaine Canlpbell, who 
was a devisee of Naomi Virginia Campbell by Will recorded in 
said Clerk's office in Will Book 68, at page 377, who died in 1998 
and was Okey F. Yoho's daughter) 

• 	 Carl Smith (son and heir ofDoris Lee Smith, who died in 1991 and 
was Okey F. Yoho's daughter) 

• 	 Charles Smith (son and heir of Doris Lee Smith, who died in 1991 
and was Okey F. Yoho's daughter) 

(A.R.286.) 

The law in West Virginia is clear. Each of these individuals who may possess a right or 

interest in real property is an indispensable party to a civil action affecting title to that property. 

See Oneal, 61 W. Va. 551, 56 S.E. 889; Bonafede at Syl. pt. 1; and o'Daniels at Syl. pt. 2. 

While Gastar disputes that Okey Y oho had any interest in the Subject Y2 O&G Interest at his 

death, several ofhis heirs have not been joined to this action, despite their potential right or 

interest in the property at issue. Due to Plaintiffs' repeated failure to join these indispensable 

parties, the Order is void. 

F. 	 The Circuit Court erred when it failed to hold that Rine did not have 
standing to assert a claim to the Subject Yz O&G Interest because title to that 
interest had automatically passed to the heirs of Okey Y oho at his death. 

Rine is not an heir of Okey Y oho. Rine was appointed as the administrator of the estate 

ofOkey Yoho sixteen years after Okey Yoho's death. As the legal representative of the estate of 

Okey Yoho, Rine has asserted a claim ofownership to the Subject Y2 O&G Interest. However, 

under settled West Virginia law, real estate passes automatically to the heirs of an intestate 

decedent, and neither the estate not its administrator have title, possession, custody or control of 
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real property owned by the intestate decedent at his death. Accordingly, Rine does not have 

standing to assert ownership claims, and his claims should have been dismissed. 

One of the fundamental elements of standing, or the capacity to assert a claim in a 

lawsuit, is injury in fact. Stated another way, a party asserting a claim must have suffered an 

injury-in-fact. Findley v. State Farm Mut. Auto. Ins. Co., 213 W. Va. 80, 94,576 S.E.2d 807, 

821 (2002) (citing Coleman v. Sopher, 194 W. Va. 90,95 n. 6,459 S.E.2d 367,372 n. 6 (1995); 

Lujan v. Defenders ofWildlife, 504 U.S. 555, 560-61, 112 S. Ct. 2l30, 2l36, 119 L. Ed. 2d 351, 

364 (1992); Valley Forge Christian College v. Americans Unitedfor Separation ofChurch & 

State, Inc., 454 U.S. 464, 472, 102 S. Ct. 752, 758, 70 L. Ed. 2d 700, 709 (1982); Guido v. 

Guido, 202 W. Va. 198,202,503 S.E.2d 511,515 (1998) (per curiam). 

This Court has held that "title to real property automatically descends to heirs by 

operation oflaw in the event of intestacy." King v. Riffee, 172 W. Va. 586,590,309 S.E.2d 85, 

89 (1983); see also Gaylord v. Hope Natural Gas Co., 122 W. Va. 205, 8 S.E.2d 189 (1940) 

(holding "[u]ndoubtedly, the title to real estate vests in the heir at the death of the ancestor[.]"). 

More recently in State v. Ladd, this Court reaffirmed this principle, holding that "[t]he real estate 

ofan intestate in no wise, [sic] and for no purpose, goes into the possession or control of the 

administrator, but the legal title to the same descends directly to the legal heirs ... " 210 W. Va. 

4l3, 435,557 S.E.2d 820, 842 (2001) (quoting Syl. Pt. 3, Laidley v. Kline, 8 W. Va. 218 (1875)) 

(emphasis added). 

Any interest that Okey Y oho allegedly possessed in the Subject Y2 O&G Interest at the 

time ofhis death passed immediately to his heirs, and not to his estate or to the administrator 

thereof Thus Okey Yoho's heirs, and not his estate, have standing to assert ownership claims 

for the Subject Y2 O&G Interest. Rine, as the administrator of the estate of Okey Yoho, does not 
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have standing to assert ownership claims, and those claims should have been dismissed. The 

Circuit Court erred when it failed to grant Gastar's motion to dismiss Rine's claims for lack of 

standing. 

G. 	 The Circuit Court erred when it failed to hold (or even address) Gastar's 
affirmative defenses of estoppel, laches, and alternatively adverse possession. 

In response to Plaintiffs' summary judgment motion, Gastar argued that the Circuit Court 

should deny Rine' s request for relief based upon the doctrines of estoppel, laches and 

alternatively adverse possession. In short, these arguments are based on the undisput~d fact that 

the Yohos never objected to McCardle's ownership of the Subject ~ O&G Interest and that 

McCardle has paid taxes and demonstrated ownership of property for nearly 40 years. The 

Circuit Court failed to apply, or even address, these defenses. 

1. 	 Estoppel. 

Plaintiffs, who claim an interest through the Y ohos, should be estopped from asserting 

their claims based on the Y ohos' conduct. "Where a party stands by and sees another who, in 

good faith, deals with property inconsistent with the first person's interest and that person makes 

no objection, he is estopped to deny the validity of the action on the part of the second person; 

however, estoppel does not apply against one who is actually ignorant ofhis own rights in the 

property." Syi. pt. 2, Thaxton v. Beard, 157 W. Va. 381,201 S.E.2d 298 (1973); Syi. pt. 1, 

Mundy v. Arcuri, 165 W. Va. 128,267 S.E.2d 454 (1980). The doctrine of estoppel applies 

when it would be unconscionable to allow a party to assert a right or maintain a position that is 

inconsistent with a prior position. See Harris v. Norfolk Southern Ry Corp., 2012 WL 6209198, 

*6 (S.D. W. Va. 2012) (citing In re Shiflett, 200 W. Va. 813, 820 n. 26 (1997)). Estoppel 

applies when there exists "a false representation or a concealment ofmaterial facts; it must have 

been made with knowledge, actual or constructive of the facts; the party to whom it was made 
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must have been without knowledge or the means of knowledge of the real facts; it must have 

been made with the intention that it should be acted on; and the party to whom it was made must 

have relied on or acted on it to his prejudice." Syl. pt. 3, In re Shiflett, 200 W. Va. 813, 

490 S.E.2d 902 (1997). 

Here, it is undisputed that after the Y ohos executed and delivered the 1977 Deed, they 

stopped paying taxes on the Subject Yz O&G Interest, and they never contested McCardle's 

responsibility for the taxes on the property interest or her ownership of that property. The 

Subject Yz O&G Interest was assessed to the Y ohos prior to execution of the 1977 Deed, and the 

Y ohos paid the assessed taxes until the 1977 Deed was recorded. After the 1977 Deed was 

recorded, the Subject Yz O&G Interest was assessed to McCardle and she paid the assessed taxes. 

At that time, the Yohos stopped paying the assessed taxes. Plaintiffs' interpretation of the 1977 

Deed requires a determination that either the Y ohos falsely represented to McCardle that she 

obtained the Subject Yz O&G Interest to induce her to pay the taxes, or the Y ohos concealed from 

McCardle that they did not transfer the Subject Yz O&G Interest to her but allowed her to believe 

otherwise and pay taxes. The Y ohos knew that before the 1977 Deed they paid taxes related to 

the Subject Yz O&G Interest, and after the 1977 Deed they did not pay taxes related to the 

Subject Yz O&G Interest. The Yohos' conduct would estop them from asserting ownership 

claims today, and because Plaintiffs' claims derive from the Yohos, Plaintiffs should be estopped 

from asserting their ownership claim to the Subject Yz O&G Interest. 

2. Laches. 

This Court has held: 

Where a party knows his rights or is cognizant of his interest in a 
particular subject-matter, but takes no steps to enforce the same 
until the condition of the other party has, in good faith, become so 
changed, that he cannot be restored to his former state if the right 
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be then enforced, delay becomes inequitable, and operates as an 
estoppel against the assertion of the right. This disadvantage may 
come from death of parties, loss of evidence, change of title or 
condition of the subject-matter, intervention of equities, or other 
causes. When a court of equity sees negligence on one side and 
injury therefrom on the other, it is a ground for denial of relief. 

Syl. pt. 3, Carter v. Price, 85 W. Va. 744, 102 S.E. 685 (1920); Syl. pt. 2, Mundy v. Arcuri, 

165 W. Va. 128,267 S.E.2d 454 (1980); Syl. pt. 5, Laurie v. Thomas, 170 W. Va. 276, 

294 S.E.2d 78 (1982). 

Similar to estoppel, laches bars Plaintiffs' claim. The Yohos knew that they were 

assessed taxes on the Subject Yz O&G Interest; that they paid the assessed taxes; that they 

executed the 1977 Deed; and that afterwards they ceased being assessed taxes and stopped 

paying taxes on the Subject Yz O&G Interest. Similarly, McCardle was not assessed, or paid 

taxes, on the Subject Yz O&G Interest until after the 1977 Deed was recorded. Since she 

purchased the Subject Yz O&G Interest, she has continuously been assessed, and paid taxes upon, 

the Subject Yz O&G Interest. Okey Y oho was alive for twenty years after the 1977 Deed was 

executed, and he never challenged the conveyance of the Subject Yz O&G Interest. Thirty years 

after the 1977 Deed was executed, McCardle executed a lease with Gastar and still no one 

objected. In fact, there was no objection to the 1977 Deed until 2013, nearly 40 years after it was 

executed. McCardle has substantially changed her position and relied upon the conveyances in 

the 1977 Deed. Moreover, the Y ohos have passed away many years ago. The delay in asserting 

a title claim against the 1977 Deed has become inequitable, and McCardle and Gastar are entitled 

to judgment on Plaintiffs' declaratory judgment claim. 

3. Adverse Possession. 

Finally, in the event that the Court believes that the Subject Yz O&G Interest was not 

transferred pursuant to the 1977 Deed, McCardle is entitled to a declaration that she is the 
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rightful owner through the doctrine of adverse possession. In West Virginia, the one who seeks 

to assert title to property under the doctrine ofadverse possession must establish each of the 

following elements: (1) she has held the property adversely or hostilely; (2) the possession has 

been actual; (3) the possession has been open and notorious; (4) the possession has been exclusive; 

(5) the possession has been continuous; and (6) the possession has been under claim of title or color 

oftitle. Syl. pt. 3, Somon v. Murphy Fabrication & Erection Co., 160 W. Va. 84,232 S.E.2d 524 

(1977). The person claiming adverse possession must show that his possession ofthe property was 

against the right ofthe true owner and inconsistent with the title of the true owner to show hostility 

or adverseness. Somon, 160 W. Va. at 90, 232 S.E.2d at 528. The word "hostile" is synonymous 

with the word "adverse" and need not and does not import that the person show ill will or 

malevolence to the true owner. Id To show actual possession, there must be an exercising of 

dominion over the property. The quality of these acts ofdominion are governed by the location, 

condition, and reasonable uses which can be made of the property. Id Open and notorious 

possession is demonstrated by acts asserting dominion over the property that are ofsuch a quality to 

put a person ofordinary prudence on notice ofthe fact that the person is claiming the land as his 

own. Proofofactual knowledge ofadverse possession on the part ofthe true owner is ordinarily not 

required. Id at 91,528-29. 

To show exclusive ownership, nothing is required beyond acts clearly indicating a claim of 

ownership ofthe property and the extent ofthe claim. The person must show that others do not have 

possession of the land. Id A person claiming adverse possession must possess the property 

continuously for the entire statutory period. Wilson v. Braden, 56 W. Va. 372, 49 S.E. 409 (1904). 

In West Virginia, the statutory period is ten (10) years. W. Va. Code § 55-2-1. A claim oftitle 

generally has been held to mean nothing more than a person entering upon the land with the intent 
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to claim it as his own. A color oftitle imports there is an instrument giving the appearance of title, 

but which instrument in point oflaw does not. That is, the title paper is found to be defective in 

conveying the legal title. Somon, 160 W. Va. at 91-92,232 S.E.2d at 529. It is the general rule that 

when the statute of limitations as to recovery has run out, the statute vests good title in the occupant 

against his adversary. SyI., Porter v. Staley, 99 W. Va. 91, 127 S.E. 911 (1925). As described 

above, McCardle has held her ownership in the Subject ~ O&G Interest adversely to the Yohos 

and then adversely to the Y ohos' heirs for a continuous period of nearly 40 years. Her possession 

has been actual and exclusive and based on the 1977 Deed. 

Based upon the foregoing affirmative defenses, which the Circuit Court did not address, the 

Circuit Court's Order should be reversed and the case remanded for judgment in favor ofGastar and 

McCardle. 

VII. CONCLUSION 

Based on the foregoing, petitioners Gastar Exploration Inc. and Rona McCardle 

respectfully request that this Honorable Court: 

1. Reverse the decision of the Circuit Court and remand the matter with instructions 

to the Circuit Court to enter a final order that declares that following the execution, delivery and 

recordation of the 1977 Deed, Rona McCardle owned an undivided one-half(~) interest in the 

oil and gas underlying, and the surface of, the property conveyed to Okey F. Yoho and Frances 

A. Yoho by Clifford E. Franklin and Beulah Franklin by deed dated January 30, 1957, and 

recorded in the office of the Clerk of the County Commission of Marshall County, West 

Virginia, in Deed Book 320, page 1; and 

2. Grant such other and further relief as this Court deems just and necessary. 
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