
IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VffiGINIA 

VENANGO 21 ST CENTURY ENERGY. INC., 
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v. CNlL ACTION NO.1 I-C- 218 H 

ELMA L. HAGEDORN, and ;;;;:
CHARLES R. HAGEDORN. JR.• ;::;52 
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~ORDER . .:~ 
Came the plaintiffs, Venango 2] S1 Cenrury, Inc. (hereafter "Venango"), by counsel, 

Thomas E. White, and also came the defendants. Elms L. Hagedorn and Charles R. Hagedorn, 

Jr., (hereafter "Hagedorns") by Jeffrey J. Rokisky. 

This action was filed on December 29.2011, pursuant to the West Virginia Uniform 

Declaratory Judgments Act, W. Va. Code §§5S-13-1 el seq., seeking to "construe the language of 

real estate instruments of conveyance, the intention of the parties thereto, and the legal status 

with respect to ownership ofmineraJ rights, and most particularly the oil and gas mineral rights 

to a 206.89 acre parcel in Meade District, Marshail County. West Virginia." 

In their Answer filed on Jnnuary 31, 2012, the defendants requested. "that tlris Honorable 

Court enter an order declaring the ownership rights of the respective parties pertaining to the oil 

and gas interests set forth in the Plaintiff"s Complaint." 

EXHIBIT 




The Court entered a Scheduling Conference Order on May 21, 2012 establishing 

deadlines for discovery, disclosure, and the filing of dispositive motions. Neither party 

conducted discovery nor disclosed any fact or expert witnesses. 

Plaintiff, by counsel, timeJy filed its Motion for Summary Judgment and was the only 

party to file a dispositive motion and memorandum of fact and law in support thereof. 

Defendants, by counsel. timely filed a response in opposition to Plaintiff's Motion for Sununary 

Judgment. Thereafter. plaintiff filed its timely reply memorandum in rebuttal of defendants' 

position. 

The Court, having had an opportunity to review and consider everything of record in the 

above-styled civil action as well as the law pertaining thereto, is of the reasoned opinion there are 

no genuine issues of material fact and that it is appropriate for summary disposition as a matter of 

Jaw. 

Accordingly, after mature consideration thereof. It Is tbe DECLARATION of the 

Court that plaintiff Venango is the lawful owner of 78.125% and defendants Hagedorn are 

tbe lawful ownen of 21.875% of tbe oil and gas Interest underlying the subject 206.89 acre 

parcel in Meade District, MarshaU County. We~t Virginia. 

The Court's decision is based on the following findings and conclusions: 

.E.~-')lNGS OF I!~g 

1. 	 This action involves the determination of the relative oil and gas ownership interests 

underlying 8 certain 206.89 acre parcel of real property situated in Meade District. 
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Marshall County, West Virginia. 

2. 	 The plaintiff, Venango 21" Century, Inc. (hereafter "Venango"). owns oil and gas 

mineral interests underlying the subject 206.89 acre parcel in Meade District, Marshall 

County, West Virginia. 

3. 	 The defendants, Elma L. Hagedorn and Charles R. Hagedorn, Jr., mother and son, 

(hereafter "Hagedorns"), are the surface owners of the subject 205.89 acre parcel, also 

owning oil and gas mineral interests underlying the said parcel in Meade District. 

Marshall County, West Virginia. 

4. 	 Both plaintiff and defendants have executed oil lIod gas leases for the subject parcel to 

TriEnergy Holdings, LLC. 

5. 	 The relevant oil and gas historical chain of title for the property is as follows: 

6. 	 Adda J. Blake owned 100% fee simple title to the surface and to the oil and gas interests 

of the subject 206.89 acre parcel. Adda J. Blake died intestate on January 29, 1959, 

leaving Mary B. Sulsberger and Harry E. Blake as her only children and heirs at law. 

7. 	 By deed dated the 16'b day of March, 1959, and recorded in the Office of the Clerk of the 

County Commission of Marshall County, West Virginia, in Deed Book 335, a1 page 259, 

Mary B. Sulsberger deeded her undivided 'h surface to Harry E. Blake, but excepted, 

reserved, and kept her undivided 'h interest in the oil and gas within and underlying the 

206.89 acre property. This deed caused separation in ownership of lIa O&G interest from 

the surface rights, commonly referred to a severance from the surface. 


Part A Chaiu of Title 


8. 	 At this point Mary B Sulsberger owned half the oil and gas under the subject purcel, 
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which will be referred to as Part A. 

9. 	 Mary Sulsberger's oil and gas interest went delinquent for nonpayment oftax.es and by 

sheriffs tax. sale and subsequent assignment, the same was deeded by Delinquent Tax 

Deed dated the 25'" day of April, 1972, recorded in the Office of the Clerk of the County 

Commission of MarshaJl County, West Virginia, in Deed Book 426, at page 610, to 

Helen M. Wellman (Mary Sulsberger's niece). 

10. 	 By deed dated the 241h day ofNovemberl98l, and recorded in the Office of the Clerk of 

the County Commission ofMarshalJ County, West Virginia, in Deed Book 496, at page 

346, Helen M. Wellman deeded all her interest in the oil and gas underlying the 206.89 

acre property to her children, Helen J. Chambers and Ralph E. Wellman. 

II. 	 By deed dated the Ist day of July, 20 I 0, and recorded in the Office of the Clerk of the 

County Commission of Marshall County, West Virginia, in Deed Book 704, at page 210, 

Ralph E. Wellman deeded all his undivided interest in the oil and gas underlying the 

206.89 acre parcel to the plaintiff, Venango 21 51 Century Energy, Inc. 

12. 	 By deed dated the Isl day of July, 2010, and recorded in the Office of the Clerk of the 

County Commission of Marshall County, West Virginia, in Deed Book 707, at page 357, 

Helen J. Cullum (f.k.a Helen J. Chambers), deeded all her undivided interest in the oil 

and gas underlying the 206.89 acre parcel to the plaintiff, Venango 21 JI Century Energy, 

Inc. 
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Part B ChaIn of Title 

13. 	 Recall by the recitation above, the oil and gas interest was divided into two parts. One 

halfowned by Mary B Sulsberger (Part A) and the other half of the oil and gas owned by 

Harry E. Blake which will now be traced, referred to as Part B. Although not relevant for 

our purposes, Harry E. Blake owned all the surface as well. 

14. 	 By Will dated the 18th day of May, 1972, and recorded in the Office of the Clerk of the 

County Commission ofMarshall County, West Virginia, in Will Book 33, at page 382, 

Harry E. Blake devised the 206.89 acre surface property along with his undivided 14 

interest in the oil and gas to his wife. Elsie M. Blake. 

15. 	 By deed dated the 29th day of December, 1981. and recorded in the Office of the Clerk of 

the County Commission of Marshall County, West Virginia. in Deed Book 496, at page 

603, Elsie M. Blake deeded the 206.89 acre surface property and a portion of her 

undivided 16 interest in the oil and gas to her granddaughter. Helen J. Chambers. This 

deed contained the following Reservation Clause: "The said party of the first part 

does bereby except and reserve from tbis conveyance an undivided ODe-half (7':) 

interest In the aU and gas within Bnd underlying the above described property." It is 

the:: construction oftrus clause that presents the·first issue for resolution herein. For 

convenience this deed will be referred to hereafter as "the December 1981 deed." 

16. 	 Elsie M. Blake died testate on the 1Sill day of January, 1982. By Will recorded on the 21" 

day ofJanuary, 1982, in the office of the Clerk of the County Commission of Marshall 

County. West Virginia. in Will Book 43, at page 158, Elsie M. Blake devised her interest 

to her children. Vaun Blake Carmichael. and Helen Blake Wellman. 
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17. 	 Helen Blake Wellman predeceased her mother, Elsie M Blake, leaving her offspring, 


Helen 1. ChBlllbers and Ralph E. Wellman. 


18. 	 By quitclaim deed dated the 9111 day of September, 1983, and recorded in the Office of the 

Clerk of the County Commission of Marshall County. West Virginia.. in Deed Book 507. 

at page 651. Vaun Carmichael released her interest in the 206.89 acre property to Helen J. 

Chambers. 

19. 	 By deed dated the 7~' day ofNovember, 1985, and recorded in the Office of the Clerk of 

the County Commission ofMarshall County, West Virginia, in Deed Book 522, at page 

436, Helen J. Chambers deeded the surface and perhaps some portion of the oil and gas 

interest in the 206.89 acre property to Charles R. Hagedorn and Elma 1. Hagedorn, his 

wife. This deed contained the following Reservation Clause: "There Is excepted 

aDd reserved from this conveyaDce an undivided oDe-balf (~) interest in the oil and 

gas within and underlying the above described properly." ]t is the construction of 

this clause that presents the second issue for resolution herein. For convenience this deed 

will be referred to hereafter as ''the November 1985 deed." 

20. 	 By later conveyances. the Hagedorn interests are now owned by Elma Hagedom and her 

son rather than Elma and her husband. 

21. 	 By deed dated the 1st day of July, 2010, and recorded in the Office of the Clerk of the 

County Conunission of Marshall County. West Virginia, in Deed Book 704. at page 210, 

Ralph E. Wellman deeded all his undivid~ interest in the oil and gas underlying the 

206.89 acre parcel to the plaintiff. Venango 21.1 Century Energy, Inc. 

22. 	 By deed dated the I st day of July, 2010. and recorded in the Office of the Clerk of the 
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I 	 County Commission of Marshall County, West Virginia, in Deed Book 707, at page 357. 

I 	 Helen J. Cullum (f.k.a Helen J. Chambers), deeded all her undivided interest in the oil 

I 
I 
 and gas underlying the 206.89 acre parcel to the plaintiff, Venango 21" Century Energy. 


Inc. 

CONCLUSIONS OF LA W 

I. 	 All deeds to the plaintiff, Venango, were deeds specifically conveying oil and gas 

interests, and contained no exception or reservation clauses. Consequently, whatever oil 

and gas was owned by its grantors was conveyed to the plaintiff, Venango. 80th Helen J. 

Chambers and Ralph E. Wellman deeded to Venango whatever oil and gas they owned 

without reservation. 

2 	 The same cannot be said as to the deed to the defendants, Hagedorns. The November 

1985 deed to them contained an oil and gas reservation clause. It indicated that one-half 

of the oil and gas was to be excepted and reserved, and not conveyed to them. 

3 	 Consequently, the Hagedoms could not possibly own more than one-half, and as 

construed hereafter, they indeed own much less. This much is corroborated by the chain 

of litIe of Part A of the oil and gas interest, that shows the plaintiff, Venango, indeed 

received all that half. 

4. 	 Consequently, the real issue in this matter is the construction of what percentage oftlie 

remaining half (Part B) is owned by each of the two adverse parties in this litigation. 

5 	 Freudengerger Oil Co. V. Simmons, 79 W.Va. 46,90 S.E. 815 (1916), stands for the 

proposition that, "A deed conve)'ing lands. unless an exception is made therein, conveys 

all the estate, right. title and interest whatever, both at law and in equity, of the grantor in 
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and to such lands:' 

6. 	 Additionally, W. Va. Code §36-1-11, provides: 

When any real property is conveyed or devised 10 any person. and no words of 

limitation are used in the conveyance or devise, such conveyance or devise shall 

be consttued to pass the fee simple, or the whole estate or interest, leg al or 

equitable. which the testator or grantor had power to dispose of, in such real 

propeny, unless a contrary intention shall appear in the conveyance or will. 

7. 	 Conversely, when words of limitation, such as exceptions and reservations are expressed. 

the whole estate owned by the grantor is not conveyed. Hagedorns did not get the whole 

estate owned by its grantor, because of the limiting language, no matter what its 

construction. 

8. 	 Unfortunately, the drafters of the two documents at issue in the case sub judice, used 

both, the tenns "excepted and reserved" in the two deeds we are considering. It is 

unfortunate common practice to use the terms somewhat interchangeably and causes 

ambiguity. However, the terms "excepted" and "reserved" have had distinct traditional 

meanings at law. "Excepted" generally means that the interest referred to is not included 

in the conveyance because it is not owned by the grantor, as for example having been 

previously conveyed away. "Reserved" on the other hand has traditionally meant that the 

grantor owns the interest referred to and is keeping it. 33 Washburn L.J. 540 (1994). As 

one court put it, "a 'reservation' in a deed is always of something taken back out of that 

which is clearly granted, while an 'exception' is some part of the estate not granted at 

all." Picotte v. Smith, 179 N. Y. Supp. at 726 (1920). When the dtled scriveners used both 
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tenns, it is difficult to tell which intention was meant. Thus, we look at the factual 

context for assistance. 

9. 	 When the grantor indeed owns the interest referred to as "excepted and reserved" it 

makes sense to construe it so as to malee the clause effective and mean something about 

the interest that grantor owns. So here. where a grantor actually owned some interest in 

oil and gas at the time of conveyance, it makes sense that when II fraction is excepted and 

reserved, the grantor indeed means to keep that fractional portion, i.e., in this case, one

half of the oil and gas interest owned by the grantor, rather than being a mere reference to 

some prior interest in the land not now o\.\'Oed by the ~Ilntor. 

10. 	 Wi th respect to the reservation clause in the December 1981 deed, there can be little 

doubt that the intention was for the grantor to reserve half, and not merely reCiting that 

the half she did not own was being excepted. The clause reads as follows: "The said 

party of the flrst part does hereby except and reserve from this conveyance an 

Wldivided one-half (\4) interest in the oil and gas within and underlying the above 

described property. n (Emphasis supplied). Here it seems more clear that the party of the 

first part (the grantor, ElSie Blake). was intending to give effect to keeping something for 

herselfthat she owned. i.e .• to reserve a one-half oil and gas interest to herself. 

Otherwise, we would expect her to merely cite that it was excepted or previously 

excepted. or the like. 

1 I 	 Consequently, lit the juncture that the December 198 I deed was executed, since Elsie 

Blake, the grantor, indisputably owned one-half (Part B) of the oil and gas, it must be 

constrUed that she intended to deed half her interest to her granddaughter, Helen 
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Chambers, and keep half of what she owned for herself. Thus, after the execution of this 

deed, Elsie owned 1/4 of the whole and Helen 1/4 of the whole. Elsie Blake then died 

intestate the next year leaving half of whatever she owned at her death to her daughter, 

Vaun Blake, and 1/4 each to the children of her deceased child, such that her 

granddaughter, Helen J. Chambers and her grandson, Ralph Wellman each got 1/4 of 

what Elsie owned. With respect to the oil and gas interest, this meant that Vaun Blake 

Carmichael inherited 1/8 of the whole, Helen 1. Chambers 1/16 of the whole, and Ralph 

E. Wellman 1/16 of the whole. Recall that Helen alreadyowncd 1/4 of the whole from 

the deed from her grandmother, Elsie Blake, so now she owned 1/4 + 1/16 = 5/16. Then 

the next year, 1982, Vaun Blake Carmichael quitlcaimed her interest to Helen J. 

Chambers, being 118 of the whole, thus Helen J. Chambers, having acquired 5116 + 1/8 = 

7/16.1 

12. 	 This was what she owned from Part B when Helen Chambers deeded the surface to the 

Hagedoms in the November 1985 deed, reserving as follows: "There is excepted aod 

reserved from this conveyance an undivided one-half (Yl) interest in the oU aad gas 

within and underlying the above described property." This reservation clause was 

argued as problematic by the parties to construe as it did not employ lWlguage indicating 

the grantor was specifically reserving half to herself, hut on the other hand it would make 

no sense to construe it otherwise as no one owned an exact one-half interest at that point 

to which any reference could be made that it was not included. Moreover, if nol meant to 

-"'- "--' .. - -----
I In realit)" though, it matters linle ifthe deed from Elsie Blake to Helen Chambers is construed to reserve 

all she own~ or hBlf"sbe: owned. because after she died Helen Chambers and Ralph Wellman ended up with all her 
intClf'est anyway and eech orthcm deeded aU their interest 10 VOtI!Ingo. withoYI rescrvDtion. II is tbe: same result. 
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actually reserve half of what she was conveying, one would expect to see explicit 

language indicating some further explanatory language, such as: "There is excepted and 

reserved from this conveyance an undivided one-half(!/z) interest in the oil and gas within 

and underlying the above described property," the same not being owned by this 

grantor. This bolded language nor anything similar to it was present. Without some 

such limiting language, the reservation should be given effect to actually reserve half to 

the grantor. Thus, the grantor that employed this clause, Helen Chambers, kept half of 

whatever oil and gas she owned at that point. Then when she later deeded all her oil and 

gas, without reservation or exception, to Venango, the reserved portion was conveyed 10 

the plaintiff herein. 

13. 	 Under this analysis, which the Court determines to be correct, Helen J. Chambers owned 

a 7116 interest in the oil and gas from Part B at the point she deeded to Hagedorns, 

reserving half thereof 10 herself. Consequently, after the deed to the Hagedorns, Helen 

Chambers would own 7/32 of the oil and gas interest coming from Part B and so would 

the Hagedoms. This is the only deed that conveyed any oil and gas interest to the 

Hagedorns, and consequently they own a 7/32 interest, or 21.875% of the oil and gas. 

14. 	 The plaintiff, Venango, was deeded in 2010, aJI that Helen Chambers owned, being 1/4 

from the Part A half (from Helen Wellman) and 7/32 from the Part B half (reserved from 

the Hagedorn deed). Additionally, Venango was deeded in 2010 all that Ralph E. 

Wellman owned, being 1/4 from the Past A half (from Helen Wellman) and 1/16 from 

Part B that he inherited from his grandmother, Elsie Blake. Thus Venango owns 1/4.;. 

7/32 + 1/4 +1/16 =25/32 or 78.125% of the oil and gas underlying the subject 206.89 
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acre tract. 

15. 	 Additionally, the Court rejects the argument by defendants that they may have received an 

interest from the part A half of the oil and gas interest, as the "being" clause in the 

conveyance to them referenced that their interest had come only from the prior deed of 

the part B interest. 

16. 	 Exceptions and obj ections of the defendants to the ruling herein are saved and reserved to 

them. 

17. 	 The Clerk shall provide copies of this Order to "COunsel ofrecord, being Thomas E. 

White, Esq., White Law Office, 604 Sixth Street, Moundsville, WV 26041, and Jeffrey J. 

Rokisky, Esq., Rokisky & Associates, P.O. Box 487, 3200 MlUn Street, Weirton, WV 

26062-0487. .~ 


Entered this tt. day of October, 2012 .. 


(J).~.I1~ 14~D~vi~ w .. ,:~.j:frr-J 
CIrcUIt CiJ Judge 

Enterod (0 -;;. Y r 20~anf.l 
Recorded In Civil Order"Book 
BOOK No. /71 at Page Lf,i'DI 

~ 	 ,C~~ 
Certified by me th15 	 dayot 	 ,20____ 
__________________________Oepu~ 
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IN THE CIRCUIT COURT OF MARSHALL COUNTY. WEST VIRGINIA 

GARY RINE, AS THE EXECUTOR OF THE ESTATE 
OF OKEY FRANKLIN YOHO, HAROLD L. YOHO, 
GARY YOHO, DENVER YOHO, LINDA RINE, and 
NORMA JEAN ASHE, 

Plaintiffs, 

VS. 1/ CIVIL ACTION NO. 13-C-1S4 H 

GASTAR EXPLORATION USA, INC., 
sued as GASTAR EXPLORATION USA, and 
RONA LEE MCCARDLE, 

Defendants. 

ORDER DECLARING PROPERTY (MINERAL) INTEREST RIGHTS 

Part and parcel of the above-styled civil action is what has been referred to 

throughout the briefing of the issue as Plaintiffs Declaratory Judgment Claim. In what is 

entitled Plaintiffs' "Amended Complaint" - which is in reality Plaintiffs' second amended 

Complaint filed on February 25, 2015 - Plaintiffs asserted, with leave of Court, at ~m 40 

- 45 thereof "Declaratory Judgment - Heirs of Okey Franklin Yoho." Succinctly put, the 

issue in this regard is whether language in a 1977 deed from Okey Franklin Yoho, et ux. 

to Rona McCardle reserved a mineral interest to the Yohos. If it effectively did so 

reserve a mineral interest to the Yohos, then tne same have been inherited by the heirs 

of Okey Franklin Yoho. 

Plaintiffs Declaratory Judgment Claim has been exhaustively briefed and 

counsel for the respective parties as well as the court-appointed Guardian ad Litem 

have presented bountiful oral argument relative thereto. 



It is the reasoned DECLARATION and ORDER of this Court that the subject 

1977 deed from Okey Franklin Yoho, et ux. to Rona McCardle effectively reserved and 

did not convey any mineral interest. 

Conflicting claims and interests as to precious natural resources are proper 

matters of judicial consideration under Declaratory Judgment Act albeit difficulties and 

complexities [are] so often involved. West Virginia Code § 55-13-2. Shobe v. Latimer, 

162 WVa. 779,253 S.E.2d 54 (W. Va. 1979). 

It is well established under West Virginia Jaw that the function of the Court when 

presented with a question of the import of the language used in a deed or other written 

instrument is, "to ascertain the true intent of the parties as expressed by them in the ... 

instrument under consideration." Sally-Mike Properties v. Yokum, 175 W. Va. 296, 300. 

332 S.E.2d 597,600 (1985). The West Virginia Supreme Court of Appeals has stated 

that, "[i]ntention disclosed, if at al/, by inference or implication, is not allowed to prevail 

over a different intention expressed in terms." Id. "The language of an instrument itself, 

and not surrounding circumstances, Is the first and foremost evidence of the parties 

(sic) intent." Stricklin v. Meadows, 209 W. Va. 160, 164, 544 S.E.2d 87,91 (2001). 

An instrument that expresses the intent of the parties in, "plain and unambiguous 

language" is not subject to judicial construction or interpretation. Syl. Pt. 1, Sally-Mike 

Properties, supra. However, "[rjesort to rules of construction and aids to 

interpretation, including extrinsic evidence, is proper where the language of an 

instrument is ambIguous and subject to more than one meaning." Id. at 332 S.E.2d. at 

601. 



With respect to the construction of conveyances, West Virginia Code § 36-1-11 

requires that: 

When any real property is conveyed or devised to any 
person, and no words of limitation are used in the 
conveyance or devise, such conveyance or devise shall be 
construed to pass the fee simple, or the whole estate or 
interest, legal or equitable, which the testator or grantor had 
power to dispose of, in such real property, unless a contrary 
intention shall appear in the conveyance or will. 

With respect to reservations contained in a deed, the West Virginia Supreme 

Court of Appeals has held that when a grantor makes a reservation, the reservation 

must be clear, precise and definite. Specifically, "{i]n order to create an exception or 

reservation in a deed which would reduce the grant in a conveyance clause which is 

clear, correct and conventional, such exception or reservation must be expressed in 

certain and definite language: Syl. pt 2, G&W Auto Center. Inc. v. Yoursco, 167 W. 

Va. 648, 280 S.E.2d 327, 328 (1981) (quoting syl. pt., Hall v. Haitfey, 146 W. Va. 328, 

119 S.E.2d 759 (1961»; see also Millerv. Nixon 90W. Va. 115,110 S.E. 541, 544 

(1922) ("An exception must be as certain and definite in its terms as a granC) Further, 

"[tlo except or reserve any part of or any estate in land granted by a deed, a provision in 

the deed for that purpose must be as certain and as definite as an effective granting 

clause in such deed.· Syl. pt. 2, Bennett v. Smith, 136 W. Va. 903, 69 S.E.2d 42 

(1952). 

Otherwise, "where it appears from the language of a deed that there is doubt as 

to whether the grantor intended to accept (sic) or reserve to himself an interest in the 

land conveyed, the question of in terpretation will be solved in favor of the grantee." 

G&WAuto Center, Inc., 167 W. Va. At 651,280 S.E.2d at 329. Likewise, in Sally-Mike 



Properties, supra, the Court stated that: 

A deed of conveyance, in order to pass title, must contain a 
description of the property being conveyed which sufficiently 
identifies the land, either by the language of the granting 
clause Itself or by reference to extrinsic facts which render 
the description certain... The same rule applies to 
exceptions from the granting clause of a deed... "An 
exception in a deed conveying land must describe the thing 
excepted with legal certainty, so as to be ascertained, else 
the thing sought to be excepted will pass to the grantee." 

Sally-Mike Properties v. Yokum, 175 W. Va. at 302, 332 S.E.2d at 602 (quoting 

Syl. pt. 2, Harding v. Jennings, 68 W. Va. 354, 70 S.E. 1 (1910). This rule - in cases of 

doubt or ambiguity, deeds will be construed most strongly against the grantor and in 

favor of the grantee - is well established and has been applied by the West Virginia 

Supreme Court on many occasions. See, e.g. Wellman v. Tomblin, 140 W. Va. 342, 

347,84 S.E.2d 617, 621 (1954); Syl. pt. 2, Realty Securities &Discount Co. v. Nat'l 

Rubber & Leather eo., 122 W. Va. 21, 7 S.E.2d 49 (1940). 

Discussion 

For purposes of this order as well as appellate review, the Court expressly 

incorporates herein by reference the entirety of the 1977 deed at issue - the authenticity 

of which is not disputed. It is in this Deed that, Grantors Okey F. Yoho and Frances A. 

Yoho (the "Yohos"), husband and wife, convey unto Grantee Rona Lee McCardle 

various and sundry interests upon which the parties hereto cannot agree. Plaintiffs take 

the position that the 1977 deed conveys the surface estate in fee to the grantee and 

effectively reserved a mineral interest to the grantors. Whereas, Defendants take the 

position that the 1977 deed conveys not only·the surface estate in fee to the grantee, 

but also an undivided one-half (112) interest in the oil and gas, and that Plaintiffs have 

no interest in the property. 



One matter upon which all parties hereto do agree is that immediately before the 

1977 deed was executed, Grantors were fully vested of and to an undivided one-half 

(112) interest in the oil and gas in place underlying the surface ofthe property. It is 

undisputed that pursuant to a deed executed in 1957, Clifford Franklin and Beulah 

Franklin (the "Franklins") conveyed the property at issue to the Yohos, including an 

undivided one-half (1/2) interest in the oil and gas under the property. 

The Court agrees with Defendant Gastar Exploration, Inc. ("Gastar") and 

therefore expressly FINDS, "[1]he1977 Deed is clear and unambiguous." See Gastar 

Brief in Opposition to Plaintiffs' Declaratory Judgment Claim @ p. 16. As such, the 

Court further agrees with Gastar when it argues, [1]he 1977 Deed expresses the intent 

of the parties in plain and unambiguous language and ;s not subject to judicial 

construction or interpretation." .!fL 

The following clause from the 1977 deed is, as Gastar argues, "clear and 

unamgibuous": 

"There is further excepted and reserved from this 
conveyance an undivided one-half (1/2) interest in the oil 
and gas, including gas storage rights, within and underlying 
the land hereby conveyed, together with such mining rights 
and privileges as may be necessary and convenient to the 
operation thereof for production, storage or observation of 
said oil and gas and the strata cOntaining the same." 
(Emphasis added by Court.) 

Defendants' position is that the foregoing is simply a scriveners reiteration of verbiage 

from the 1957 Franklin to Yoho deed and therefore of no force or effect - a mere "pass 

through" of hollow or meaningless language. 



It is "from this conveyance," the Yoho to McCardle conveyance and no other, that 

the disputed undivided one-half (112) interest in the oil and gas is expressly "excepted 

and reserved." Had the Yohos intended to convey their undivided one-half (1/2) interest 

in the oil and gas, the clause quoted above simply would not have appeared in the 1977 

deed. 

Accordingly the Court FINDS and DECLARES, following the execution, delivery 

and recordation of the 1977 deed, the Yohos continued to own the undivided one-half 

(1/2) interest in the oil and gas conveyed to them by the Franklins and McCardle owned 

the surface. 

Subsequent to the Court's ruling, but prior to entry of this order, Defendant 

Gastar filed a motion for reconsideration of the decision in favor of Plaintiffs herein. 

Entry of this order expressly memorializes the Court's decision not only as to Plaintiff's 

Declaratory Judgment Claim, but at the same time Gastar's aforementioned motion for 

reconsideration. In short, all issues to be decided are decided. 

Furthermore, the Court expressly determines, in accord with W.Va. R.Civ.P. 

54(b), that there is no just reason to delay entry of final judgment relative to Plaintiffs' 

declaratory judgement claim. Accordingly, the Court directs the Clerk of the Court to 

enter FINAL JUDGMENT as set forth above. 



• 

The Clerk of this Court shall, in accord with W.Va. R.Civ.P. 77(d), transmit a copy 

of this Order to all counsel of record and any and all unrepresented (pro se) parties who 

have appeared in this action. 

Entered: 



IN THE CIRCUIT COURT OF MARSHALL COUNTY, WEST VIRGINIA 

GARY RINE, AS mE ADMINISTRATOR OF 
THE ESTATE OF OKEY FRANKLIN YOHO, 
HAROLD L. YOHO, GARY YOHO, 
DENVER YOHO, LINDA RINE, and 
NORMA JEAN ASHE, 

Plaintiffs, 	 Civil Action No: 13-C-164 
Judge David Hummel 

v. 

GASTAR EXPLORATION USA, INC., 
(incGli'cdly suW ..s GASTAR EXPLORATION 
USA), and RONA LEE MCCARDLE, 

Defendants. 

.. 
C'· 

ORDER REGARDING GASTAR EXPLORATION USA, INC.'S. 
MOTION TO DISMISS THE AMENDED COMPLAINT 

On Friday, June 6, 2014, this matter came on for a hearing on Gaslar Exploratia.n 

USA. Inc. 's Motion to Dismiss the Amended Complaint. Appearing on behalf of the 

Plaintiffs was Teresa Toriseva of Toriseva Law. Appearing on behalf of Gastar 

Exploration USA, Inc. ("Gastar") was Christina S. Terek of Spilman Thomas & Battle, 

PLLC. Counsel on behalf of Rona Lee McCardle did not appear. The matter was fully 

briefed, both parties were given the opportunity to be heard through their respective 

counsel at this hearing, and the Court ordered the following. 

The Court hereby ORDERS that the style of the case shall be amended to reflect 

that Gary Rine is the administrator of the estate DfOkey Franklin Yoho. 

The Court hereby DENIES, WITHOUT PREJUDICE, Gasfar Exploration USA. 

Inc. 's Motion to Dismiss the Amended Complaint. Oastar's right to again argue under 

Rule 56 of tbe West Virginia Rules of Civil Procedure whether the real property interest 



at issue in this civil action previously passed through the estate of Okey Franklin Yoho 

and vested in rus heirs is hereby PRESERVED. 

The Court hereby ORDERS that all remaining known and unknown heirs of Okey 

Franklin Yoho shall be joined as additional defendants in this civil action to detennine 

their interests, if any, in the subject matter of this litigation. 

The Court hereby APPOINTS attorney Thomas E. White to represent all 

unknown heirs ofOkey Franklin Yoho, as their guardian ad litem. 

The Court hereby ORDERS the Plaintiffs to file a Second Amended Complaint 

that shall include and add the following: (1) all known and unknown heirs of Okey 

Franklin Yoho as additional party defendants in this case; and (2) a claim for declaratory 

judgment requesting the determination of the respective interests, if any, of the known 

and unknown heirs of Okey Franklin Yoho. 

All objections of the parties to the Court's Order are hereby preserved. 

The Court directs the Circuit Clerk to provided duly attested copies of this Order 

to the following: Teresa C. Toriseva and Joshua.D. Miller, Toriseva Law, 1446 National 

Road, Wheeling, West Virginia 26003; William M. Herlihy and Christina S. Terek, 

Spilman Thomas & Battle, PLLC. 1233 Main Street, Ste. 4000, P.O. Box 831. Wheeling, 

West Virginia 26003; Jeffrey A. Kimble, Robinson & McElwee, PLLC, P.O. Box 128, 

Clarksburg, WV 26301-0128; and Thomas E. White, 604 Sixth Street, Moundsville, West 

Virginia 26041. 

ENTERthis ff~ayof ~~ ,2014. 

ACopy Teste: 

2 r.A ",-, -h I 1A~::~d_R.' ~aly, Clerk 

BY~'F-Daputy 



.. 


_Approved by: 

GARY RINE, as the administrator 

of tbe Estate of Okey Franklin Yoho, 

HAROLD YOHO, GARY YOHO, 

DENVER YOHO, LINDA ruNE, and 

NORMA JEAN ASHE 


By: TORISEVA LAW 

c.4...& Vla", 14~UG 
Teresa C. Toriseva (WV Bar No. 6947) 

"Joshua D. Miller (WV BarNo. 12439) 

1446 NationaI"Road 

Wheeling. WV 26003 

T: 304.238.0066 

GASTAR EXPLORATION, USA, INC. 

lly: SPILMAN THOMAS & BATfLE, PLLC 

'/' ;:-;--,
Ii JL. -'" III I.l 1.11' ,.~ . - v..u"L.-


William M. Jerlihy (WV Bar No. 1688) 

300 Kanawha Boulevard, East (Zip 25301) 

P.O. Box 273 

Charleston, WV 26003 

T: 304.340.3800 

and 

Christina S. Terek (WV Bar No. 9724) 
1233 Main Street, Suite 4000 
P.O. Box 831 

Wheeling, WV 26003 

T: 304.230.6950 
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