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III. STATEMENT OF THE CASE 

The parties have filed cross-appeals from an Order entered by the Circuit Court ofRaleigh 

County that referred all issues and claims to arbitration. Cabot Oil & Gas Corporation ("Cabot") 

and Cranberry Pipeline Corporation ("Cranberry") are the "Petitioners" in the case designated as 

Case No. 16-0904. Beaver Coal Company Limited is the "Petitioner" in Case No. 16-0905, that 

is the subject of this Response. Due to the potential confusion created by the cross-appeals, and 

references to the parties as Petitioners and Respondents, the Respondents in this appeal shall be 

referred to collectively as "Cabot" or "Cabot and Cranberry." 

Cabot and Cranberry are parties to contractual agreements with Beaver Coal Co., Limited 

("Beaver"), which fonn the foundation of this appeal. The first and m~st important contract is a 

lease that was entered into on April 10, 1929, between Beaver and Cabot's predecessor, Godfrey 

L. Cabot, Inc., granting Godfrey Cabot the right to mine, explore, extract, and remove oil and gas 

from 11,994 acres ofits land. J.A. at 440-60 (the "1929 Lease"). Paragraph 22 ofthe 1929 Lease 

contains a clause that requires the parties to arbitrate any question regarding ''the perfonnance by 

the Lessee ofany ofthe Articles of [the] lease, or ofany covenant contained in any ofsaid Articles 

... [.J" Id. at 458. The arbitration clause states that "[t]he decisions and awards ofsuch arbitrators, 

or any two of them, shall be final and conclusive and binding upon the parties hereto, with no right 

of appeal[.]" Id 

The 1929 Lease, has been amended, supplemented, partially released, and otherwise 

modified, resulting in a net increase in acreage. See J.A. at 631-848. Cabot is now the lessee, and 

certain rights under the 1929 Lease are assigned to Cabot's wholly-owned subsidiary, Cranberry 

Pipeline Corporation ("Cranberry"). See lA. at 469-513,563. The arbitration clause in the 1929 

Lease has not been amended or deleted and remains in full force and effect. 
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On February 1, 1977, Cabot and Beaver entered into another contract styled as an 

"Agreement" whereby Beaver granted the right to use, construct, and maintain a pipeline across a 

certain portion ofBeaver's property (the" 1977 Agreement"). l.A. at 461-68. The 1977 Agreement 

does not contain an arbitration clause, and it does not reference or incorporate the 1929 Lease or 

its arbitration clause. ld. 

As part of a corporate reorganization in 1983, on April 4, 1983 Cabot conveyed to its 

wholly owned subsidiary, Cranberry, certain property interests in various counties (as well as the 

fixtures and improvements thereon) and all of the gathering lines from the wellhead, all pipeline 

facilities owned by Cabot (together With related right of ways, easements, permits, licenses, and 

privileges pertaining to installation, maintenance, and operation of said systems, and the leases, 

wells, pipelines and all the necessary equipment appurtenant thereto which make up the Raleigh 

County Storage Pool and the X-I Storage Pool in Putnam County). l.A. at 480-502. 

Beaver's Petition, in the Statement of the Case, claims that assignment ofcertain rights of 

way and operations by Cabot to its wholly owned subsidiary, Cranberry, during Cabot's 1983 

corporate reorganization constituted breaches ofthe 1929 Lease and 1977 Agreement, by violating 

the provision that Cabot obtain a consent to the assignment of the contracts. Cabot and Cranberry 

strongly disagree; however, the Circuit Court did not decide whether an improper assignment was 

made without consent. The Circuit Court, instead, generally found that all issues and disputes 

between the parties were subject to the arbitration clause in the 1929 Lease, despite the fact the 

1977 Agreement does not contain an arbitration clause. In any event, as this issue was not directly 

ruled upon by the Circuit Court, the interpretation ofthe consent provisions is not a matter properly 

raised on appeal, was not briefed by Beaver, and was, therefore, waived and will not be addressed 
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in this response brief. More importantly, however, is the undisputed fact that Beaver ratified the 

1929 Lease on August 27, 1991, by executing a Ratification ofOil and Gas Lease. lA. at 513. 

On July 11, 2001, Beaver served, pursuant to the 1929 Lease's arbitration clause, a Demand 

for Arbitration against Cabot to detennine whether Cabot's calculation of royalty payments was 

proper and whether it could deduct post-production expenses from Beaver's royalty. See J.A. at 

1200-33. The proceedings involved fonnal hearings before a mutually appointed three person 

arbitration panel, the examination of witnesses presented by both sides, voluminous exhib.its and 

briefings, post-hearing and reply briefing, supplemental briefing and reply briefing, responses to 

arbitrators' inquiries, memoranda for enforcement of the arbitration award and opposition to 

enforcement as well as related reply briefing. l The arbitration panel issued its decision on July 27, 

2004, three years after Beaver initiated arbitration against Cabot, concluding that Cabot could 

deduct certain post-production expenses from the royalty, but the panel also concluded the amount 

of the deductions should be reduced. The arbitration panel reviewed the detailed accounting and 

market rates evidence presented and detennined the reasonable and actual rates to be applied, and 

Cabot was ordered to refund Beaver for the underpayments (the "Arbitration Decision"). J.A. at 

1200-33. The Arbitration Decision applied the then-existing law, including, but not limited to 

Wellman v. Energy Res., Inc., 210 W. Va. 200, 557 S.E.2d 254 (2001), and concluded it was the 

intent of the sophisticated business entities to allow certain post-production deductions, but that 

the amount charged had to be reasonable and actually incurred. Id The arbitrators also issued a 

IlFinal Award ll in 2005 denying Beaver's request for an award for attorneys' fees. J.A. at 1344-52. 

1 The arbitration between the parties was a private arbitration and subject to a confidentiality 
agreement with respect to various documents and exhibits. Accordingly, many of the documents 
are not a part ofthe Circuit Court's record, but a discussion ofthe involved-nature ofthe arbitration 
is contained in the Arbitration Decision contained in the Joint Appendix; J.A. at 1200-33. 
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On Iune 15, 2006, the Supreme Court of Appeals of West Virginia held, in Estate of 

Tawney v. Columbia Natural Resources, Inc., that certain language in an oil and gas lease drafted 

by the lessee (e.g., that lessor's royalty is to be calculated 'at the well,' 'at the wellhead,' or similar 

language, or that the royalty is 'an amolmt equal to 118 of the price, net all costs beyond the 

wellhead') is ambiguous, and thus ineffective to allow the lessee to deduct from lessor's royalty 

"any portion of the costs incurred between the wellhead and the point of sale." Estate ofTawney 

v. Columbia Natural Resources, 219 W. Va 266, 633 S.E.2d 22 (2006). Beaver's Statement of 

the Case argues that Tawney constituted a change in the law, but Cabot disagrees because Tawney 

states it is only clarifying a point mentioned in dicta in Wellman, which was one of several cases 

on which the arbitrators relied in reaching their final and binding conclusion.2 

On March 7, 2008, Beaver filed this civil action for damages, alleging Cabot was making 

"wrongful deduction[s] of post-production monetary costs and volumes" resulting in an 

"underpayment of royalties", which is the exact same issue that had been previously decided as 

part of the final and binding Arbitration Decision from 2004. I.A. at 32-50, 1200-33. 

Cabot and Cranberry removed the case to federal court and filed a Motion to Dismiss. I.A. 

at 25-87. Briefmg on the Motion to Dismiss while the case was pending in federal court, but the 

case was remanded with the Motion to Dismiss pending. I.A. at 113-122. In the Motion to Dismiss, 

Cabot ~d Cranberry asserted that Beaver's claims regarding royalty payments were subject to the 

arbitration clause in the 1929 Lease and were already decided by a final and binding arbitration. 

Cabot and Cranberry also asserted the statute oflimitations had passed for Beaver to seek to vacate 

the decision and award of the arbitrators, and Beaver's common law trespass claim, based on the 

2 This argument is fully briefed in Cabot and Cranberry's "Petitioners' Brief' filed in Appeal No. 
16-0904. 
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alleged breach ofthe consent to assign clause in the 1977 Agreement, was barred by the applicable 

statute of limitations. J.A. at 48-49. Cabot and Cranberry's arguments fell into two basic 

categories; those pertaining to royalty claims under the 1929 Lease, which were previously 

arbitrated; and those pertaining to the assignment without consent/trespass claim under the 1977 

Agreement, which was barred by the statute of limitations. See J.A. at 48-87. Beaver responded, 

and the case was remanded back to the Circuit Court with the Motion to Dismiss pending. J.A. at 

113-22. 

A hearing on the Motion to Dismiss was held before the Circuit Court on November 16, 

2009, at which time the Circuit Court questioned the applicability of the 1929 Lease's arbitration 

clause to the various issues in this case. J.A. 123-57. Cabot and Cranberry argued at the hearing 

that all of the issues pertaining to the 1929 Lease were subject to the arbitration clause and were 

or should have been claims raised before the arbitration panel. The time for appeal of the panel's 

award had passed, and therefore, all issues subject to arbitration should be dismissed. J.A. at 126

32. The Circuit Court asked the parties about what claims were subject to the 1929 Lease's 

arbitration clause, and counsel for Cabot and Cranberry clearly explained that the issue ofwhether 

an assignment of the 1929 Lease constituted a beach or whether Cabot or committed some 

wrongful act in violation of the 1929 Lease would be issues for an arbitration panel. J .A. at 146

48. 

Pursuant to an Agreed Order, the parties submitted proposed findings of fact and 

conclusions oflaw to the Circuit Court related to the pending Motion to Dismiss. J.A. at 158-59. 

In Cabot and Cranberry's proposed findings of fact and conclusions of law, they proposed 

language that would dismiss the claims subject to the 1929 Lease's arbitration clause. J.A. 161

76, ~~ 16-17. 
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On April 20, 2010, the Circuit Court ofRaleigh County issued an order denying the Motion 

to Dismiss, ruling in relevant part that Tawney constituted an intervening change in the law, 

creating an exception to the finality of the arbitration decision and the doctrine of res judicata. 

l.A. at 186-199. ("Res judicata is no defense where, between the time of the first judgment and 

the second, there has been an intervening decision or a change in the law creating an altered 

situation." (citing Comm'r v. Arundel-Brooks Concrete Corp., 152 F.2d 225 (4th Cir. 1945) and 

Freeman on Judgments (5th Ed. 1925), § 713). Accordingly, the Circuit Court concluded that "due 

to the intervening change oflaw in the Tawney decision ... when viewing the facts in a light most 

favorable to Beaver, Beaver at this time states a claim upon which relief may be granted against 

Cabot for underpayment of royalties." Id. The Order made no mention of whether the surviving 

claims were subject to arbitration. 

Cabot filed a Motion for Clarification or, Alternatively, for Relieffrom Order Denying 

Defendants' Motion to Dismiss on August 12,2010 ("Motion for Relief'). l.A. at 200-09. In the 

Motion for Relief, Cabot and Cranberry clearly stated that they sought for the Court to relieve 

them from the Order's operation and effect and compel arbitration ofBeaver's claims. l.A. at 201, 

FN. 1. Cabot and Cranberry further noted the Court's failure to address the question of the Court's 

jurisdiction over Beaver's claims which were subject to the 1929 Lease arbitration clause, stating 

that: 

The Order fails to address the arbitrability of the plaintiff's claims, 
but rather holds that the plaintiff's claims for damages are not 
subject to the FAA's statute of limitation and survive the 
defendants' challenges under Rules 12(b)(1) and 12(b)( 6) without 
any discussion of the Court's jurisdiction to hear and resolve the 
plaintiff's claims. 

l.A. at 206. The Motion for Relief went on to cite authority for Cabot's and Cranberry'S position 

that "courts are always to address the threshold Issue of arbitrability before making any 
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determination affecting the substance or merits of the plaintiff s claims." Id. A hearing was held 

on the Motion for Relief, but the Court never issued a ruling. 

Pursuant to an agreement between the parties and leave of the Circuit Court, Cabot and 

Cranberry filed their Answer on December 2, 2010, which raised as its Fifth Affirmative Defense 

that "[a]U disputes between parties which form the subject matter of the Complaint must be 

submitted to arbitration pursuant to the Federal Arbitration Act, 9 U.S.C. §1, et seq." J.A. at 337

54,338. 

On December 11,2013, the Circuit Court entered an Agreed Order Outlining Legal Issues 

and Setting Briefing Schedule that identified five legal issues between the parties that should be 

resolved in order to proceed in a timely manner. J.A. at 355-357. Cabot and Cranberry thereafter 

filed a Motion for Partial Summary Judgment and a supporting memorandum regarding the five 

legal issues, which again asserted, among other arguments, that Beaver's civil action related to the 

alleged underpayment of royalties was barred by the prior final and binding Arbitration Decision 

and precluded by the doctrine of res judicata. lA. at 358-402. Beaver responded to the partial 

motion on February 18,2014. J.A. at 1613-35. Cabot and Cranberry replied three days later. J.A. 

at 1636-1649. Beaver also submitted a memorandum to the court addressing the five legal issues, 

and the Cabot entities responded to the memorandum. After this extensive briefing, a hearing was 

held before the Circuit Court on February 21, 2014. J.A. at 1650-1765. 

An Agreed Order entered on March 27, 2014, required the parties to submit proposed 

orders relating to the pending Motion for Partial Summary Judgment, and the parties submitted 

their respective proposed orders. l.A. at 1766-67. The Cabot entities objected to certain incorrect 

representations contained in Beaver's proposed order, Beaver responded to the objection, and then 

the parties attempted to informally resolve the matter. l.A. at 1768-1808; 1859-80. Unable to do 
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so, the parties sought a status conference over a year later in January 2016. J.A. at 1881-83. On 

August 25, 2016, the Circuit Court issued its Final Order directing that all issues and claims be 

referred to arbitration, and directed the clerk to remove the case from its docket. J.A. at 1887

1916. 

The Final Order recites some of the procedural history of the case, incorporates by 

reference the Order Denying Motion to Dismiss, and ultimately disposes of all claims before it by 

stating it lacked jurisdiction and ordering arbitration ofall the issues and claims presented. J .A. at 

1887-1916. The Court compelled arbitration without directly addressing the threshold issues of 

arbitrability as raised at the Motion to Dismiss stage. 

IV. SUMMARY OF THE ARGUMENT 

Beaver identifies two assignments of error in its brief, yet only supports one with any 

discussion and analysis. Beaver's first assignment of error is addressed thoroughly herein, but its 

second assignment of error, that its claims are not subject to arbitration, was not supported in 

Beaver's brief by any points offact or law as required by Rule 10(c)(7) of the West Virginia Rules 

ofAppellate Procedure. Accordingly, no analysis will be contained herein except to say that the 

issues remaining, if any, arising from the 1929 Lease are subject to arbitration, but those arising 

from the 1977 License Agreement are not. This issue is briefed fully in the "Brief ofPetitioners" 

filed by Cabot and Cranberry in Case No. 16-0904. 

Regarding Beaver's assignment oferror that Cabot implicitly waived its right to arbitration 

under the 1929 Lease, the Circuit Court never made a ruling on this issue and it is, therefore, not 

ripe for appeal. Further, the Circuit Court record, including the Motion to Dismiss, the arguments 

ofcounsel, and the briefs as recited in the Statement ofthe Facts above, establishes that Cabot and 

Cranberry never waived the applicability of the arbitration clause. To the contrary, Cabot sought 
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to assert its rights under the arbitration clause from the initial pleading, which sought dismissal 

based on the fmality of the bargained-for arbitration language. At the hearing on the Motion to 

Dismiss, when the parties and the Circuit Court engaged in discussion ofthe potential applicability 

of the arbitration clause to any viable new allegations, counsel for Cabot and Cranberry clearly 

explained that there would be significant Issues before an arbitration panel to assess whether a 

breach ofthe 1929 Lease occurred as Beaver claims. When the Circuit Court denied the Motion to 

Dismiss, Cabot and Cranberry sought clarification from the Court because it failed to address the 

arbitrability of the claims in its Order. The Court never ruled on the Motion for Relief, but Cabot 

and Cranberry then filed an Answer by agreement of the Parties and with leave of the Court that 

again asserted as the Fifth Affirmative Defense that the claims as stated in Beaver's Complaint 

were subject to arbitration. 

Beaver's characterization of the Cabot's conduct as neglecting to assert any rights under 

the arbitration provision for eight years is in direct contradiction to the record. Beaver's briefreads 

as though Cabot never raised the issue ofthe arbitration clause in the 1929 Lease and the previously 

decided final and binding arbitration award ~d decision as barring the re-litigation of the royalty 

claims. When the Circuit Court failed to recognize the application of res judicata, Cabot sought 

clarification on the issue of arbitrability in the Motion for Relief, but the Circuit Court did not 

address the issue at that time. In no way, either expressly or impliedly, did Cabot waive the right 

to arbitration. 

Finally, Beaver asks the Court to reverse the Circuit Court's Final Order and makes the 

procedurally untimely and improper request for remand to the Business Court Division.3 Cabot 

3 Remand to the Business Court Division would be procedurally inappropriate because the issue 
was never presented in the Circuit Court, and it has been mentioned for the first time in the 
Petitioner's Brief. 
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and Cranberry respectfully request the Court deny the relief requested by Beaver; grant the relief 

requested by Cabot and Cranberry in their cross-appeal; bar the royalty claims as previously 

decided by a [mal and binding arbitration award; reverse the Circuit Court's decision to compel 

arbitration on matters arising out ofthe 1977 Agreement; and remand the consent to assign' claims 

arising from the 1977 Agreement and Cabot and Cranberry's affirmative defenses to those claims 

to the Circuit Court for further consideration. 

V. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The legal, factual, and complex procedural issues presented in this Petition are unique and 

they merit oral argument. Cabot and Cranberry request oral argument pursuant to Rwe 20 of the 

Rules ofAppellate Procedure. Many issues raised in this appeal have significant overlap with 

issues raised by Cabot and Cranberry in their cross-appeal filed in Case No. 16-0904. For this 

reason, the parties submitted a Joint Appendix, but Cabot and Cranberry believe that judicial 

efficiency in these appeals wowd be best served if the oral arguments in both appeals are 

consolidated and held jointly. 

VI. ARGUMENT 

A. 	 Standard of Review 

This Court's review of the Order entered by the Circuit Court is de novo. See Syl. Pt. 1, 

Painter v. Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994) ("A circuit court's entry of summary 

judgment is reviewed de novo. "). The Circuit Court's Final Order decided the issues raised in 

Cabot and Cranberry'S Motionfor Partial Summary Judgment, and reswted in the removal of the 

case from the Circuit Court's docket and ordering all remaining claims be sent to arbitration. lA. 

at 1887-1916. "Although our standard ofreview for summary judgment remains de novo, a circuit 

court's order granting summary judgment must set out factual [mdings sufficient to permit 

meaningful appellate review. Findings of fact, by necessity, include those facts which the circuit 
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court fmds relevant, detenninative of the issues and undisputed." Syl. Pt. 3, Stout v. Ravenswood 

Aluminum Corp., 207 W. Va. 427, 533 S.E.2d 359 (2000). The Final Order contained substantive 

fmdings offact and conclusions oflaw sufficient to pennit this Court meaningful appellate review. 

B 	 The Circuit Court Did No.t Rule on Whether Cabot Waived Its Right to Arbitrate, 

and the Issue Is, Therefore, Not Ripe for Appeal. 


"The Supreme Court of Appeals is limited in its authority to resolve assignments of 

non jurisdictional errors to a consideration of those matters passed upon by the court below and 

fairly arising upon the portions of the record designated for appellate review." Syl. Pt. 6, in part, 

Parker v. Knowlton Canst. Co., Inc., 158 W. Va. 314,210 S.E.2d 918 (1975); See also Syl. Pt. 3, 

inpart,Dean v. Dep'tofMotor Vehicles, 195 W. Va. 70,464 S.E.2d 589 (1995 (per curiam) ("This 

Court will not consider questions, nonjurisdictional in their nature, which have not been acted upon 

by the trial court. "(internal quotations and citation omitted)). The Final Order made no fmdings 

of fact or conclusions of law regarding whether Cabot had either implicitly or expressly waived a 

right to arbitration. It is entirely unclear from the record whether the Court ever considered the 

issue ofwaiver. 

In Stephens v. West Virginia College ofGraduate Studies, 203 W. Va. 81,506 S.E.2d 336 

(1998), this Court addressed a similar situation where it found "no indication in the record before 

[it] that the issue was presented to and considered by the circuit court during the underlying 

summary judgment proceedings." Stephens, 506 S.E.2d at 343. Here, Beaver mentioned the issue 

of waiver in its Response to the Motion for Partial Summary Judgment, but the Court never 

addressed the argument in its Final Order and, as the Stephens Court noted, "[g]enerally, [the 

Supreme Court of Appeals has] held that a circuit court speaks through its orders." Id. The 

Stephens Court ultimately concluded that because there was no indication that the circuit court had 
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opportunity to rule on the issue, it was not ripe for decision by the Supreme Court ofAppeals. See 

id. at 344. 

The instant matter is analogous to Stephens because the record indicates that the Court 

never ruled on the issue of the waiver alleged by Beaver. Therefore, as in Stephens, the issue of 

waiver in this matter is not ripe for decision by this Court. As such, Beaver's fust assignment of 

error seeks a determination by this Court on an issue that was never decided by the Circuit Court 

and is not ripe for appeal. Even if the Court considers the issue ripe for appeal, the record clearly 

establishes Cabot and Cranberry did not waive any rights to compel or enforce the arbitration 

clause of the 1929 Lease. 

C. Cabot Did Not Waive Its Right to Arbitrate. 

Beaver's brief argues one assignment oferror; that Cabot and Cranberry waived any right 

to appeal by their conduct in participating in the litigation that took place in the Circuit Court. The 

argument is directly at odds with the record because the record, as summarized in the Statement 

of Facts above shows, Cabot and Cranberry sought to enforce the arbitration clause of the 1929 

Lease from their initial Motion to Dismiss, in the arguments on the Motion to Dismiss, in the 

Motionfor Relief, in the Fifth Affumative Defense of their Answer, and in the briefmg on Cabot 

and Cranberry's Motion for Partial Summary Judgment. Beaver's claim subjected Cabot and 

Cranberry to relitigation ofmatters already decided by final and binding arbitration, and Cabot and 

Cranberry were forced to participate in the attempted relitigation to assert and preserve their rights 

under the arbitration provision of the 1929 Lease. To then, as Beaver attempts to do, argue that 

such participation amounts to a waiver of the very rights that Cabot sought to enforce is 

fundamentally flawed reasoning. 
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Arbitration, like any other contractual provision, may be waived expressly or impliedly by 

a party, Parsons v. Halliburton Energy Servs., 785 S.E.2d 844 CW. Va. 2016), but the record is 

clear no such waiver applies in this case. Beaver seeks to distinguish the holding in the Parsons 

case from the instant matter, but it is clearly applicable to the instant facts because the Court found 

the defendant in Parsons did not waive its right to arbitrate. Like Cabot and Cranberry, the 

defendant in Parsons raised the issue or arbitrability in it's first responsive pleading. Parsons, 785 

S.E.2d at 849. Cabot and Cranberry's Motion to Dismiss likewise asserted rights under the 

arbitration agreement. It sought dismissal of all claims that were previously brought or should 

have been brought in the fmal and binding arbitration. 

Cabot and Cranberry's Motion to Dismiss, filed in federal court with the removal in 2008, 

sought a declaration that not only were the royalty claims subject to the arbitration clause in the 

1929 Lease, but they had already been decided by a final and binding arbitration. J.A. at 25-87. 

Beaver's contention that removing the case to federal court was somehow a decision to litigate in 

federal court and to waive the issue ofarbitrability entirely ignores the substance of the Motion to 

Dismiss and stands for the notion that a removal can be considered·a waiver ofa party's affirmative 

defenses. No case law has been found that supports the proposition that removal constitutes a 

waIver. 

Cabot and Cranberry's affirmative defenses, including arbitrability and res judicata, are 

fully briefed in the Cabot and Cranberry's cross-appeal in Case No. 16-0904, but it is clearly stated 

in the pleadings that any claim arising from or related to the 1929 Lease was subject to an 

arbitration clause and had already been arbitrated. Cabot and Cranberry have asserted from the 

initial pleadings that the decision and award of the panel was final and binding with no right of 
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appeal. Therefore, Beaver's argument that Cabot and Cranberry have knowingly waived any issues 

related to the arbitrability and fmality of the arbitration of the royalty claims is absurd. 

Beaver's argument seems to hinge on the idea that because Cabot and Cranberry 

participated in discovery as required by the Circuit Court's Scheduling Order to preserve their 

rights, they thereby knowingly sought to waive the right to arbitration. Beaver also argues that 

Cabot and Cranberry's mention of an intent to seek a writ ofprohibition is evidence ofawaiver, 

but mischaracterizes the narrative as though Cabot and Cranberry voluntarily chose not to pursue 

the writ and instead elected litigation in the Circuit Court. Rather, the writ was going to be sought 

in response to the Circuit Court's potential denial ofthe Motion for Relief, as noted in the Motion, 

itself. J.A. at 201, FN. 1. However, the Court never ruled on the Motion for Relief, and the Cabot, 

therefore, had no choice but to continue complying with the Court's Scheduling Orders while 

awaiting a decision on the Motion. Notably, the Motion for Relief directly argues that Beaver's 

claims should be dismissed and arbitration compelled were the Circuit Court not inclined to 

enforce the doctrine of res judicata, but again, no decision was made on arbitrability. 

The remaining cases cited by Beaver are not controlling and easily distinguishable. In Am. 

Reliable Ins. Co. v. Stillwell, 212 F. Supp. 2d 621 (N.D.W. Va. 2002), the insurer plaintiff 

previously defended a claim in state court against the insured's claims of bad faith, wherein it 

"filed an answer offering 14 affIrmative defenses, none ofwhich referred to their desire to arbitrate 

the claims in accordance with the arbitration clause." Am. Reliable Ins. Co. v. Stillwell, 212 F. 

Supp. 2d 621,624. Only after the insured amended its complaint did the defendant-insurer mention 

the existence ofan arbitration clause in its answer thereto, and it shortly thereafter moved the court 

to compel arbitration after fourteen months of participation in the case. Id. The insurer's 

participation in the case was done without any mention ofthe arbitrability ofthe claims or its rights 
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thereunder, which is clearly distinguishable from the instant matter where the arbitration clause 

has been the focus of Cabot's and Cranberry's defenses from the fust responsive pleading filed. 

In Jones Motor Co. v. Chauffeurs, Teamsters & Helpers Local Union No. 633,671 F.2d 

38 (1st Cir. 1982), the Court found the defendant waived its rights under the arbitration agreement 

because the parties engaged in litigation on the merits of the case for almost a ye~, and "[a]t no 

time during these proceedings did anyone mention arbitration." Jones Motor Co. v. Chauffeurs, 

Teamsters & Helpers Local Union No. 633, 671 F.2d 38, 42. In fact, it appeared that the district 

court in Jones Motor compelled arbitration sua sponte. Id ("the district court decided, evidently 

completely on its own, that the issue should be heard by arbitrators, and dismissed the case."). 

Jones Motor is not applicable to these facts. 

Beaver also cites to a number of Second Circuit cases, using as its main example In re S & 

R Co. OF KlNGSTONv. LATONA TRUCKING,. INC., 159 F.3d 80 (2d Cir. 1998). For the same 

reason as the prior cases, LATONA TRUCKING is not analogous to the facts at bar. In LATONA 

TRUCKING, the defendant insurer answered the complaint and failed to mention the arbitration 

agreement in its affinnative defenses. LATONA TRUCKING, 159 F.3d at 82. The Court's finding 

of waiver was predicated on the engaging in discovery without asserting rights under the 

arbitration agreement. Id at 84-85. Again, in the instant matter, Cabot and Cranberry raised the 

issue of arbitrability and res judicata in its Motion to Dismiss, the arguments on the Motion to 

Dismiss, the Motion for Relief and in the Fifth Affirmative Defense in the Answer. LATONA 

TR UCKING is inapplicable to this case. 

Johnson Assocs. Corp. v. HL Operating Corp., 680 F.3d 713 (6th Cir. 2012), is similarly 

not analogous. In HL Operating, the defendant waited until three days before the discovery 

deadline to alert the plaintiff that it sought to enforce rights under the arbitration agreement despite 
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no prior references thereto, assertion ofa counterclaim, and substantial participation in the matter. 

HL Operating, 680 F.3d 713, 715. Similar to the other cases relied on by Beaver to support its 

waiver argument, this case is not analogous because the party seeking to assert its rights under the 

arbitration agreement engaged in litigation without raising or seeking to enforce those rights. 

In Messina v. N Cent. Distrib., 821 F.3d 1047 (8th Cir. 2016), the defendant "filed an 

answer raising twenty four affirmative defenses but did not mention arbitration." Messina, 821 

F.3d 1047, 1049. The defendant failed to mention or pursue any of its rights under the arbitration 

agreement for over eight months. 

In Zuckerman Spaeder, LLP v. Auffenberg, 396 U.S. App. D.C. 195,646 F.3d 919 (2011), 

the defendant had answered and asserted a counterclaim, then answered an amended complaint 

and amended its counterclaim, all without asserting any right to arbitration. Auffenberg, 396 U.S. 

App. D.C. 195, 197. These courts found the parties had waived their rights to arbitrate because 

the parties failed to assert rights under the arbitration agreement or even mention its existence until 

litigation was months or years underway. 

Not only are these cases distinguishable because of Cabot and Cranberry's immediate 

assertion of their rights under the arbitration agreement, but also, these cases do not relate to a 

circumstance where the party who initially sought arbitration seeks to relitigate the issues it 

arbitrated. The cases cited by Beaver were cases where a party was seeking arbitration initially, 

not seeking to challenge the award. The argument advanced by Beaver combined with the facts 

at bar present a chilling scenario where a party to a final and binding arbitration could seek to 

overturn an award it does not like in circuit court, and a defending party, who accepted the 

bargained-for finality, could be deemed to have waived all rights under the agreement whatsoever 

purely by virtue ofits actions in defending the claims in circuit court to enforce the final arbitration 
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agreement. Such a precedent would create a surge oflitigants in circuit courts who were displeased 

with a prior arbitration; it runs afoul of the fInality and sanctity of the arbitration process. 

The record clearly shows repeated assertions by Cabot and Cranberry of the applicability 

and enforceability of the arbitration clause in the 1929 Lease. There are simply no facts or 

applicable case law that support Beaver's waiver argument. For these reasons, the relief sought 

by Beaver should be denied. 

VII. CONCLUSION 

WHEREFORE, for the foregoing reasons, Cabot and Cranberry respectfully requests 1) 

relief consistent with the relief requested in the Cabot and Cranberry's cross-appeal in Case No. 

16-0904; 2) that this Court decline to address the issue of whether Cabot and Cranberry waived 

their rights under the arbitration clause since the Circuit Court did not decide the issue below, or 

alternatively, fmd the record establishes Cabot and Cranberry did not waive any rights; 3) reverse 

the Circuit Court's refusal to enforce the previously decided final and binding arbitration decision 

as a bar to the re-litigation ofthe royalty claims arising from the 1929 Lease; 4) reverse the Circuit 

Court's order compelling arbitration on matters arising out ofthe 1977 Agreement; and, 5) remand 

for consideration and ruling Cabot and Cranberry's affinnative defenses to the claims related to 

the 1977 Agreement. 
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