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I. STATEMENT REGARDING ORAL ARGUMENT 


Petitioner, Beaver Coal Company, Limited ("Beaver"), incorporates by reference 

its statement regarding oral argument and decision as set forth in the Petitioner's Brief. 

II. ARGUMENT 

Beaver respectfully submits the foregoing reply in response to specific arguments 

set forth in the response brief submitted by Respondents Cabot Oil & Gas Corporation and 

Cranberry Pipeline Corporation (collectively, "Defendants"). In sum, Defendants argue (i) that 

the issue of waiver is not ripe for review because the circuit court did not expressly rule on the 

issue in its final order and (ii) that Defendants timely exercised their rights under the arbitration 

clause. 

A. 	 The Issue of Waiver is Ripe for Appellant Review. 

In their response brief, Defendants argue that this Court may not review the issue 

of waiver because the circuit court did not expressly rule on the issue in its fmal order. The issue 

of waiver, however, is properly before this Court for two reasons. First, the issue of waiver was 

extensively briefed below and considered by the circuit court. Second, while the fmal order did 

not contain express fmdings or conclusions specific to the issue of waiver, by ordering all claims 

to arbitration, the circuit court ruled on the issue by necessary implication. 

As an initial matter, the issue of waiver was raised and extensively briefed in the 

proceedings below. Defendants first raised the issue of arbitration in Defendants' Motion for 

Clarification or for Relieffrom Order Denying Defendants' J..Jotion to Dismiss - filed nearly two 

and a half years after Beaver filed its complaint. Although the underlying motion did not seek to 

have the case referred to arbitration, Defendants for the first time argued that Beaver's claims 



were subject to arbitration and the circuit court was without jurisdiction. In response, Beaver 

argued that Defendants waived their right to arbitration by failing to make a timely demand for 

arbitration and by acting inconsistently with an intent to arbitrate Beaver's claims. 

The record reflects that the issue of waiver was subsequently addressed and/or 

briefed in the following filings: (i) Plaintiff's Response to Defendants' Motion for Clarification 

or for Relieffrom Order Denying Defendants' Motion to Dismiss (SUPCRT000210-298); (ii) 

Reply to Plaintiff's Response to Motionfor Clarification or, Alternatively, for Relieffrom Order 

Denying Defendants' Motion to Dismiss (SUPCRTOOI917-1927); (iii) Plaintiff's Response to 

Defendants' Motion for Partial Summary Judgment (SUPCRTOOI613-1635); and (iv) 

Defendants' Reply to Plaintiff's Response to Defendants' Motion for Partial Summary Judgment 

(SUPCRTOOI636-1649). A copy of the transcript is included in the Joint Appendix at 

SUPCRT000299-336. As evidenced by the record, it is an uncontestable fact that the issue of 

waiver was raised and considered below. 

Defendants rely on Stephens v. West Virginia College of Graduate Studies, 203 

W. Va. 81, 506 S.E.2d 336 (1998), for the proposition that the issue of waiver in not ripe for 

appellant review. The facts in Stephens, however, are inapposite to those in the present case. In 

Stephens, the plaintiffs attempted to salvage their claims based on the continuing tort doctrine

an issue which was raised for the very first time on appeal. This Court held that the issue was 

not ripe for decision because the issue was never presented to or considered by the circuit court. 

It was specifically noted that issue did not appear anywhere in the record, and it was clear 

plaintiffs failed to raise the issue at the hearing on summary judgment. 
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In the present case, however, the issue of waiver was extensively briefed and 

addressed in both oral arguments on Defendant's motion and in the briefs cited above. Unlike in 

Stephens, it is an uncontestable fact that the circuit court considered the issue of waiver. 

Appellant review should not be precluded solely because waiver was not explicitly addressed in 

the circuit court's fmal order. 

Beaver agrees with the general rule, that this Court will not review questions 

which have not been decided by the lower court and which have been first raised on appeal. 

State ex reI. State Farm Mut. Auto Ins. Co. v. Bedell, 228 W. Va. 252, 264, 719 S.E.2d 722, 734 

(2011). "The rationale behind this rule is that when an issue has not been raised below, the facts 

underlying that issue will not have been developed in such a way so that a disposition can be 

made." !d. This Court has further reasoned that when a case has progressed to its ultimate 

resolution below, it is manifestly unfair for a party to raise new issues on appeal. Id. This 

Court's review, however, does not run afoul of the above reasoning. The record amply 

demonstrates that the issue of waiver was raised and was fully developed. Certainly, no further 

factual development is required. Moreover, Defendants had multiple opportunities to address the 

issue of waiver in the proceedings below and, thus, are not prejudiced by this Court's review. To 

the contrary, Beaver would be substantially prejudiced if this Court refuses, after nine years of 

litigation, to address the issue solely because the circuit court did not make express fmdings with 

regard to waiver. 

In ordering that all Beaver's claims be referred to arbitration, the circuit court in 

its fmal order, dated August 25, 2016, did not contain express fmdings or conclusions with 

respect to the waiver issue; however, by ordering all claims to arbitration after the extensive 

briefmg and argument on the issue, the circuit court ruled on the issue by necessary implication. 
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Clearly this disposition of the waiver issue was a necessary predicate to the circuit court's fmal 

order and because the issue ofwaiver was before the circuit court, and the circuit court implicitly 

ruled on the issue ofwaiver, the issue ofwaiver is ripe for appellate review. 

B. Defendants Waived Their Right to Arbitration. 

Defendants' response brief avoids mention of the protracted length of litigation, 

which as this brief is written approaches its ninth anniversary, and mischaracterizes the 

arguments below. In doing so, Defendants confuse the issue before this Court. The issue 

contemplated by this appeal is whether Defendants waived their right to arbitration by failing 

timely compel arbitration ofBeaver's claims. 

Defendants repeatedly state that they asserted rights under the arbitration clause 

by seeking dismissal based on the finality ofthe bargained-for arbitration language. The inquiry, 

however, is not whether Defendants sought to enforce the fmality of the arbitration award. 

Rather, the proper inquiry is whether Defendants demanded that all claims and the issues thereto 

be referred to arbitration. A major irony of this appeal is that Defendants never moved to have 

this case stayed or any issue referred to arbitration, although in arguments on unrelated issues 

Defendants raised the question of arbitration and this resulted in the assertion of the waiver. 

Instead of compelling arbitration of Beaver's claims, Defendants litigated the merits of Beaver's 

claims in federal district court and state. circuit court. The record is clear that Defendants 

suggested for the fIrst time that arbitration might apply was arguments made in connection with 

Defendants' Motion for Clarification or for Relief from Order Denying Defendants' Motion to 

Dismiss - fIled nearly two-and-a-half years after Beaver fIled its complaint. Notwithstanding 

this inadequacy of Defendants efforts, it is uncontested that the issues of arbitrability were 

briefed and argued, albeit after several years of litigation and submission to the circuit court of 
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several substantive issues for rulings by the circuit court. Given the extensive proceedings in 

circuit court, Beaver is prejudiced by Defendants' failure to compel arbitration and the circuit 

court's order to arbitration. 

Whether Defendants waived their right to arbitration can be gleaned from the 

record. Here, this Court is asked to detennine (i) when Defendants suggested, but did not move 

to compel, the circuit court to refer all claims and issues to arbitration and (ii) whether 

Defendants' demand was timely. If Defendants failed to move for arbitration prior to filing their 

Motion for Clarification, then under the totality of the circumstances, Defendants have waived 

their right to arbitration by failing to timely demand arbitration and by acting inconsistently with 

an intent to arbitrate the claims and issues presented. 

To the extent the Defendants now suggest that they sought arbitration in their first 

responsive pleading - Defendants' Motion to Dismiss, it is worth exploring the arguments raised 

in Defendants' Motion to Dismiss. 

In Defendants' Memorandum of Law in Support of their Motion to Dismiss, 

Defendants argued that: 

Plaintiff's claims should be dismissed because: (1) Plaintiff's 
claims regarding royalty payments were already decided pursuant 
to a final and binding arbitration decision issued on July 27,2004, 
and Plaintiffs are merely attempting to re-litigate those claims; (2) 
Plaintiff's claims for the alleged underpayment of royalties are 
barred by the applicable statute of limitations for actions seeking to 
vacate a decision and award of arbitrators; and (3) Plaintiff's 
claims for trespass against Cranberry are barred by the applicable 
two year statute of limitations. 
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SUPCRT000077. Nothing in the Motion or argument in support suggest that the circuit court 

should halt the proceedings and refer any issue to arbitration. Instead, Defendants fIrst argued 

that the arbitration award was fmal and binding and, thus, precluded review or modifIcation of 

the arbitration award. Defendants contended in this argument that Beaver failed to state a claim 

upon which relief may be granted based on the finality of a previous award. SUPCRT000084. 

Second, Defendants argued that the applicable statutes of limitations further precluded Beaver's 

claims. At no point, however, did Defendants state the claims and issues thereto should be 

decided by an arbitration panel. Rather, Defendants expressly moved the federal district court 

and the state circuit court to decide the merits ofBeaver's claims. In fact, Defendants stated that 

the then-pending Defendants' Motion to Dismiss "present[ ed] strictly an issue of law for 

consideration by the court, i.e., whether Beaver will be allowed to relitigate issues." See 

SUPCRT000079. 

As such, it is clear that Defendants intended for the circuit court to adjudicate the 

claims and issues of the current dispute, not an arbitration panel. Only after Defendants' Motion 

to Dismiss was denied, did Defendants question the circuit court's jurisdiction. Simply, 

Defendants wish to have another bite at the apple in arbitration. 

After Defendants' Motion to Dismiss was denied, Defendants moved for relief 

from the order and for the fIrst time demanded that the claims and issues be submitted to 

arbitration. Defendants' Motion for Clarification or for Relieffrom Order Denying Defendants' 

Motion to Dismiss was fIled on August 16, 2010 - nearly two and a half years after Beaver filed 

its complaint. Prior to Defendants' Motion for Clarification, Defendants removed the case to 

federal court, twice moved to dismiss the case on the merits, engaged in significant discovery, 

participated in scheduling and status conferences, and participated in an evidentiary hearing. 
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Under the totality of the circumstances, Defendants actions were wholly at odds with any intent 

to arbitrate the current dispute. If Defendants wished to arbitrate Beaver's claims and the issues 

thereto, they should have moved to compel arbitration in the first responsive pleading or shortly 

thereafter. Instead, Defendants sought arbitration of the claims only after the circuit court made 

decisions on substantive issues and denied its Motion to Dismiss nearly two and a half years into 

litigation. 

III. CONCLUSION 

For the foregoing reasons, those set forth in the Petitioner's Brief, and those set 

forth in the Brief of Respondent submitted by Beaver in Appeal No. 16-0904, this Court should 

hold that: (i) Defendants waived their right to arbitration; (ii) Beaver's claims against Cabot are 

not precluded by the FAA; (iii) Beaver's claims against Cabot are not precluded by the doctrine 

of res judicata; and (iv) Beaver is entitled to recover back-royalties from 1989 to present 

consistent with this Court's decision in Tawney. 

BEAVER COAL COMPANY, LIMITED 

By Counsel 

omas Lane (WVSB 2138) 


ark Adkins (WVSB 7414) 


drew C. Robey (WVSB 12806) 

BOWLES RICE LLP 
600 Quarrier Street 
Post Office Box 1386 
Charleston, West Virginia 25325 
Telephone: (304) 347-1100 
Facsimile: (304) 347-1746 
Counsel for Beaver Coal Company, Limited 

7 




IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. 16-0904 

CABOT OIL & GAS CORPORATION 

And CRANBERRY PIPELINE CORPORATION, 


Defendants Below, Petitioners 

vs. 

BEAVER COAL COMPANY, LIMITED, 

Plaintiff Below, Respondent 

CERTIFICATE OF SERVICE 

The undersigned counsel hereby certifies that a true and correct copy of the 

foregoing Brief ofRespondent was served by United States Mail, postage prepaid on this 2nd 

day of March 2017, upon the following: 

Timothy M. Miller, Esquire 

Babst, Calland, Clements and Zomnir, P.C. 


BB&T Square 

300 Summers Street, Suite 1000 


Charleston, WV 25301 

Counsel for Defendant Cabot Oil & Gas Corporation 


8765180.3 


