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I. INTRODUCTION 

After eight-and-a-half years of litigation, the circuit court ordered all claims to 

arbitration and the matter removed from the circuit court's docket. The litigation included 

Defendants' removal of the action to federal court, briefing by the parties, remand back to circuit 

court, consideration of Defendants' Motion to Dismiss, briefing, a hearing, submissions of 

proposed fmdings and conclusions, consideration of Defendants' Motion for Clarification of its 

Motion to Dismiss, briefing, another hearing, participation in court ordered mediation, 

completion of discovery with both written interrogatories and depositions, and significantly an 

evidentiary hearing on critical liability issues with introduction of extensive exhibits and witness 

testimony, oral argument, more briefmg and submission of proposed findings and conclusions. 

During all of this time, Defendants never fomlally moved for a ruling on the issue 

of arbitration until immediately before a trial on liability issues, and, then, the motion was only 

contingent on the court deciding other issues. Given the totality of the actions taken during the 

eight-and-a-halfyears oflitigation in circuit court, Oefendants waived their right to arbitration by 

failing to demand arbitration in a timely or proper manner and by acting inconsistently with any 

intent to arbitrate Plaintiff s claims. Moreover, it was clearly improper for the Circuit Court, to 

rule on this issue after the significant time and proceedings before it. An equally important 

consideration is the prejudice to Plaintiff, which has already tried its key liability issues in an 

evidentiary hearing, has participated in protracted litigation with discovery and hearings and the 

consequent notable delay. 

The ultimate result in this case frustrates all traditional notions of a just, speedy 

and inexpensive determination. If this Court upholds the circuit court's order, the parties' efforts 



over the past eight-and-a-half years will be all for naught. The parties would, in essence, "be 

required to start anew and Defendants be given a second chance. 

Plaintiff, accordingly, urges that the circuit court's order referring this case to 

arbitration be reversed and that the case be remanded to the Business Court Division for further 

proceedings. The Circuit Court, however, was correct in holding that Counts I, III, IV, V, VI 

and VII of Plaintiffs Complaint are not precluded by the doctrine of res judicata. 

II. 	 ASSIGNMENTS OF ERROR 


Beaver asserts the following assignments of error: 


1. Because Cabot waived its right to arbitration, the circuit court erred by 

referring Beaver's claims against Cabot to arbitration. 

2. Because Beaver's claims are not subject to arbitration, the circuit court 

erred in referring its claims to arbitration. 

III. STATEMENT OF THE CASE 

Beaver Coal Company, Limited ("Beaver") and Cabot Oil & Gas Corporation 

("Cabot") are parties to two agreements: (i) a 1929 oil and gas lease covering 17,368 acres of 

land in Raleigh County (the "1929 Oil and Gas Lease"); and (ii) a 1977 pipeline license 

agreement granting a license to install and operate a 12 3/4 inch gas pipeline across Beaver's 

property (the "Pipeline Easement" and, collectively, the "Agreements"). 

The 1929 Oil and Gas Lease includes the standard rights to drill and operate wells 

and install well lines, meters and associated facilities. An arbitration clause provides for the 

arbitration of issues pertaining to "performance" and "covenants" under the lease. Significantly, 

under a 1956 amendment to the lease, Beaver granted the additional right to use 2,516 acres of 
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its property to operate a gas storage field in conjunction with Cabot's then existing pipeline 

system. 

In the late 1990s, Beaver determined that Cabot was deducting post-production 

costs from royalties, and that royalties were not being paid on native gas produced from wells in 

the storage field. Unable to resolve either issue, Beaver instituted an arbitration under the 1929 

Oil and Gas Lease in 2001, and the issues were arbitrated until an award was rendered in 2004, 

holding that Cabot could deduct post-production costs from royalty, but limited the costs to 

those that were determined to be reasonable and held that Cabot was obligated to pay royalty on 

native gas produced from wells in the storage field. 

Subsequent to the arbitration, this Court decided Estate ofGarrison G. Tawney v. 

Columbia Natural Resources, 633 S.E.2d 22 (W. Va. 2006), holding that the deduction of post

production costs, including volumetric deductions, was impermissible. Clearly, this decision 

constituted an intervening change in the law. 

Also, subsequent to the arbitration, Beaver determined for the first time that Cabot 

had conveyed to Cranberry Pipeline Company ("Cranberry") all of its rights under the 1929 Oil 

and Gas Lease to operate the storage field and all well lines, meters and similar facilities, and its 

rights to operate the 12-inch pipeline under the 1977 Pipeline License. This conveyance violated 

the prohibitions against assignments contained in both Agreements. 

As a result, Beaver filed its Complaint and Petition for Injwlctive Relief in this 

action on March 7, 2008, seeking: (i) ejectment of Cranberry from its property; (ii) damages 

resulting from Cranberry's trespass; (iii) declaratory judgment for forfeiture of the Agreements; 

(iv) damages resulting from Cabot's assignment of rights under the Agreements; (v) enforcement 
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of the unsatisfied portion of the arbitration award; and (vi) royalties due to Beaver calculated in 

accordance with an intervening change in law. SUPCRTOQ0009-22. 

Given the fact that the central issue raised on this appeal is the question of 

whether Cabot waived any rights it may have had to arbitrate issues under the 1929 Oil and Gas 

Lease, the actions taken by Cabot establishing the waiver become critical. 

The first action by Defendants was to remove this case to the United States 

District Court for the Southern District of West Virginia on April 9, 2008. SUPCRT000025-28. 

Shortly thereafter, instead of answering the Complaint and raising affirmative defenses, both 

Defendants filed a Motion to Dismiss on three grounds, asserting that (i) Beaver's claims are 

barred by the doctrine of res judicata; (ii) Beaver's claims are barred by the statute of limitations 

pertaining to vacancy of an arbitration award; and (iii) Beaver's trespass claims against 

Cranberry are barred by the applicable two-year statute of limitations. SUPCRT000048-87. 

Notably absent from Defendants' Motion to Dismiss was any effort to seek a ruling or assert an 

argument that Beaver's claims were subject to arbitration. Beaver then filed its responsive brief 

(SUPCRT000088-100), addressing each issue raised by Defendants in their motion, and 

Defendants filed a reply brief (SUPCRTOOOIQI-112), again with no mention of arbitration. 

During this time, the parties exchanged written discovery, served initial disclosures and 

participated in scheduling a status conference. See SUPCRT000005-8. In May 2008, Beaver 

filed its Motion to Remand and again Beaver briefed the relevant issues, Defendants responded, 

and Beaver replied, all with no mention that any claim should be arbitrated. 

Without ruling on Defendants' Motion to Dismiss, the district court remanded the 

case back to Raleigh County Circuit Court by order dated February 18,2009. SUPCRTOOOI12

4 




122. Thus, during the first full year of litigation in this case, the issue of arbitration was not 

raised by the Defendants, nor did either the district court or circuit court address the issue of 

arbitration. 

On remand, the circuit court entered its July 1, 2009, Scheduling Order, with trial 

originally scheduled for March 9, 2010. SUPCRTOOOOOl. Pursuant to the Scheduling Order, the 

parties submitted their respective fact witness and expert witness disclosures. SUPCRTOOOOOI. 

On August 5, 2009, Defendants noticed a November 16, 2009 hearing on their previously filed 

Motion to Dismiss. SUPCRTOOOOOl. Prior to the hearing on Defendants' Motion to Dismiss, 

Defendants served Beaver with interrogatories and requests for production of documents, to 

which Beaver responded. SUPCRTOOQ001. 

On November 16, 2009, a hearing was held before the circuit court on 

Defendants' Motion to Dismiss. A transcript of the hearing is included in the joint appendix at 

SUPCRT000123-157. At this hearing, the parties addressed the questions raised in the Motion: 

(i) whether Beaver's claims were barred by the doctrine of res judicata; (ii) whether Beaver's 

claims were barred by the statute of limitations pertaining to vacancy of an arbitration award; 

and (iii) whether Beaver's trespass claims against Cranberry were barred by the applicable two

year statute of limitations. See November 16,2009, transcript of hearing SUPCRT000123-157. 

The issue of arbitration was not raised by the Defendants, and, consequently, the circuit court did 

not address the issue ofarbitration. Id 

At the circuit court's behest, by agreed order dated February 1, 2010, the parties 

agreed to submit proposed findings of fact and conclusions of law on the pending Motion to 

Dismiss. See SUPCRT000158-159. In their proposed order, Defendants inserted as suggested 
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relief the referral to arbitration, an issue not raised in the motion. SUP000176. Beaver objected 

to the suggestion of arbitration on the grounds that the issue of arbitration was not raised in the 

motion, not briefed and nQt argued before the circuit court. SUPCRTOOO177 -185. 

By order dated July 13, 2010, the circuit court denied Defendants' Motion to 

Dismiss (SUPCRT000186-199) and ruled on the only issues raised in their Motion, holding that 

(i) Beaver's claims were "not barred by the doctrine of res judicata; (ii) Beaver's claims were not 

barred by a three-month statute of limitations period to vacate an arbitration award; and 

(iii) Beaver's trespass claims were not barred by the two-year statute of limitations. 

SUPCRTOOO186-199. 

On August 16, 2010, nearly two-and-a-half years from the inception of this case, 

Defendants filed a Motion for Clarification or in the Alternative, a Motion for Relief from Order 

Denying Oefendants' Motion to Dismiss. SUPCRT000200-209. Without expanding the issues 

which were the subject of the Motion to Dismiss, Defendants argued in their brief that, as 

alternate relief to that sought in the Motion, Beaver's claims were subject to arbitration. 

SUPCRT000200-209. In a footnote, Defendants stated that, in the event the circuit court did not 

compel arbitration, Defendants would file a writ of prohibition. SUPCR T00020 1. On 

November 12,2010, the circuit court held a hearing on Defendants' Motion for Clarification. A 

transcript of the hearing is included in the joint appendix at SUPCRT000313-350. In the end, 

Defendants' Motion to Dismiss never moved to refer the case to arbitration, and, accordingly, the 

court did not rule on the issue. Also, Defendants did not pursue a writ of prohibition. Shortly 

thereafter, on December 6, 2010, Defendants filed their Answer to Plaintiffs Complaint and 

Response to Petition for Injunctive Relief (SUPCRT000337-354) and asserted as a defense that 

Beaver's claims were subject to arbitration. SUPCRT000338. 
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On January 5, 2011, the circuit court entered its Second Amended Scheduling 

Order, which rescheduled trial for September 13,2011. SUPCRT000002. The parties took the 

depositions of several fact witnesses and Rule 30(b )(7) corporate representatives. 

SUPCRTOOOQ02. 

In year four of litigation, substantial discovery was completed and, pursuant to the 

circuit court's Scheduling Order, the parties mediated the case on August 25, 2011. 

SUPCRT000002. By letter to the circuit court dated September 9, 2011, the mediator informed 

the circuit court that mediation was unsuccessful. SUPCRT000002. 

As year four concluded without any effort to seek a ruling on arbitration, 

settlement discussions continued and, on February 13,2012, the parties submitted a joint motion 

to set aside the amended Scheduling Order on the grounds that the parties were close to 

settlement. SUPCRT000002. In the end, the parties were unable to settle the matter. 

Accordingly, Beaver noticed a status conference for July 15, 2013. SUPCRT000002. At the 

status conference, the parties agreed that there were certain outstanding legal issues that required 

a preliminary ruling prior to proceeding to trial, none of which pertained to referring this matter 

to arbitration. 

By agreed order dated December 11,2013 (the "Agreed Order"), the circuit court 

adopted the five legal issues which the parties agreed were necessary for resolution of the case. 

SUPCRT000355-357. The Agreed Order established a briefing schedule and set a hearing for 

February 21, 2014. SUPCRT000355-357. The five issues stipulated for adjudication were as 

follows: 
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I. 	 Whether Cabot's 1983 Assignment to its wholly owned subsidiary, 
Cranberry Pipeline Corporation, constitutes a violation of the 1929 
Lease or the 1977 License Agreement. 

II. 	 Whether the 1929 Lease and/or 1977 License Agreement have 
been forfeited or terminated due to the assignment, or, 
alternatively, whether Beaver's remedies are limited to those 
compensable damages, if any, which may be allowed by law and 
proven at trial. 

III. 	 Whether Beaver's claims regarding the assignment are barred by 
any affIrmative defenses asserted by Cabot,. including ratifIcation 
of the lease, statute of limitations, laches, estoppels, and waiver. . 

IV. 	 Whether the award of the arbitrators regarding royalty payments 
between the parties operates as res judicata or bar to the re
litigation of the issues decided by the Arbitration Panel, and 
whether the Court's ruling in this regard is suitable for certification 
of the West Virginia Supreme Court ofAppeals. 

V. 	 If not barred by res judicata, whether monetary or volumetric 
deductions made by Cabot from Beaver's royalties were improper 
under the terms of the 1929 Lease and West Virginia law, and if 
so, the time period for which Beaver is entitled to damages. 

Thereafter, on February 10,2014, Defendants filed a Motion for Partial Summary 

Judgment, which, although somewhat at odds with the Agreed Order, addressed the five issues 

outlined in the order. SUPCRT000358-402. Similarly, Plaintiff submitted its Memorandum of 

Law addressing the same five issues. SUPCRT000593-623. In tum, both parties responded to 

the opposing party's submission. SUPCRTOOI613-1636 (Response by Beaver) and 

SUPCRT001636-1649 (Response by Defendants). 

On February 21, 2014, following the parties' submissions on the five stipUlated 

issues, the circuit court held an evidentiary hearing pursuant to the Agreed Order, at which time 

the parties submitted both documentary evidence, witness testimony and oral argument in 

support of their respective positions. A transcript of the hearing is included in the joint appendix 

at SUPCRTOO1650-1765. Thus, as year six of this litigation drew to a close, both parties sought 
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a ruling on the five issues in the Agreed Order. Notably, these issues included most of the 

affirmative defenses raised by Defendants, but arbitration was not included. Rather than ruling at 

the hearing, the circuit court directed the parties to submit proposed orders. SUPCRTOOI766

1767. In accordance with the circuit court's direction, the parties submitted proposed orders 

[SUPCRTOOI768-1808 (Beaver's Proposed Order) and SUPCRTOOI809-1858 (Defendants' 

Proposed Order)] and responded to the opposing party's submissions [SUPCRTOOI868-1880 

(Response by Beaver) and SUPCRT001859-1861 (Response by Defendants)]. 

The remainder of year six and all of year seven and half of year eight of this 

litigation were spent waiting on the critical decisions presented pursuant to the Agreed Order at 

great expense and work. Having not yet received a ruling, on January 13, 2016, Beaver 

submitted a Motion for Status Conference. SUPCRTOOI881-1883. Accordingly, a hearing was 

noticed for March 21, 2016 (SUPCRTOOI884), followed by an amended notice for hearing for 

April 4, 2016. SUPCRTOOI885. At the April 4, 2016, status conference, Defendants made no 

suggestion that the case should be referred to arbitration, rather than decided by the court. At the 

hearing, the circuit court instructed the parties to advise the court on whether another mediation 

would be productive. Beaver promptly advised the circuit court by letter dated April 13, 2016, 

that the parties were in agreement that further mediation would be unproductive. 

SUPCRT000004. Having not received a ruling on the issues, by letter dated May 6, 2016, 

counsel for Beaver advised the circuit court that the matter could not be resolved without a ruling 

on the five issues. SUPCR T000004. 

By order dated August 25,2016, the circuit court declined to rule on issued in the 

Agreed Order and ordered all claims to arbitration and the matter removed from the circuit 

court's docket. SUPCRTOOI887-1916. Pursuant to the final order, the arbitrators are directed to 
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address the five issues identified in the circuit court's December 10, 2013, Agreed Order. The 

circuit court further directed the arbitrators to recognize the intervening change in law. As a 

final matter, the circuit court held that Counts I, III, IV,V, VI and VII of Beaver's Complaint are 

not precluded by the doctrine of res judicata. Beaver filed a timely Notice of Appeal on 

September 26, 2016.1 

IV. 	 SUMMARY OF ARGUMENT 

Under the totality of the circumstances, I;>efendants have waived any right to 

arbitration by failing to raise arbitration in a timely manner and by acting inconsistently with a 

right to arbitrate. As acknowledged by this Court, just like any contract provision, the right to 

arbitration can be waived expressly or by implication. A right to arbitrate will be deemed 

waived if the waiving party acted inconsistently with the right to arbitrate through its acts or 

language. Here, the p1arties litigated the merits of the cases for two-and-a-half years prior to 

Defendants raising arbitration as an issue. Instead, for eight-and-a-half years, Defendants 

availed themselves of all procedures available in civil court, including the removal to federal 

court, motions, complete discovery, court ordered mediation and participation in trial on the key 

liability issues identified in the Agreed Order. While this Court does not require the party 

asserting waiver to demonstrate prejudice, Beaver has nonetheless been prejudiced, not only by 

Defendants' failure to demand arbitration in a timely manner, but by Defendants' option to avail 

itself of all the discovery and procedures available in the circuit court. Cabot's conduct from the 

beginning of this case to the final order has been completely inconsistent with asserting any 

IOn September 23, 2016, Oefendants filed a Notice of Appeal (Case No. 16-0904), which made the 
following assignments of error: (i) the circuit court erred in ruling that the doctrine of res judicata did not apply to 
Beaver's claims pertaining to the previously rendered arbitration award; (ii) the circuit court improperly ordered the 
arbitration panel to consider specific law and directed its scope of authority; and (iii) the circuit court erred by 
ordering all issues to arbitration, even though some issues arise from contracts that do not contain an arbitration 
provision' 
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contract right it might have to arbitrate any issue that might have been arbitrable under the 1929 

Oil and Gas Lease. 

v. STATEMENT REGARDING ORAL ARGUMENT 

Beaver requests oral argument pursuant to Rule 20 of the West Virginia Rules of 

Appellate Procedure. The legal issues are fundamental, and some are relatively novel. 

Accordingly, Beaver respectfully submits that the decisional process would be significantly 

aided by oral argument. 

VI. ARGUMENT 

A. STANDARD OF REVIEW 

By Order dated August 25, 2016, the circuit court ordered all claims to arbitration 

and ordered the matter removed from the court's docket. 

In the context of arbitration agreements, this Court has noted that a circuit court 

addressing a motion to compel arbitration must, in the first instance, determine whether a valid, 

enforceable arbitration agreement exists as a matter of law. State ex rei. Dunlap v. Berger, 211 

W. Va. 549, 555, 567 S.E.2d 265, 271 (2002). A circuit court order compelling arbitration is 

based upon a legal determination that the terms of the arbitration agreement require the matter in 

dispute to be arbitrated. McGraw v. Am. Tobacco Co., 224 W. Va. 211, 222, 681 S.E.2d 96, 107 

(2009). As such, this Court shall review the circuit court's legal determinations de novo. Id 

Moreover, this Court shall preclude enforcement of a circuit court's order 

compelling arbitration "after a de novo review of the circuit court's legal determinations leads to 

the inescapable conclusion that the circuit court clearly erred, as a matter of law, in directing that 

11 




a matter be arbitrated or that the circuit court's order constitutes a clear-cut, legal error plainly in 

contravention of a clear statutory, constitutional, or common law mandate." Id 

B. 	TO THE EXTENT BEAVER'S CLAIMS ARE SUBJECT TO ARBITRATION, DEFENDANTS 
HAVE WAIVED THEIR RIGHT TO ARBITR,ATION. 

To the extent certain of Beaver's claims may be subject to arbitration, Defendants 

have waived their right to arbitration by failing to demand arbitration in a timely manner and by 

acting inconsistently with any intent to seek arbitration. Under West Virginia contract law, 

''waiver'' of a contract right is "defined as the voluntary, intentional relinquishment of a known 

right." Hoffman v. Wheeling Sav. & Loan Ass'n, 133 W. Va. 694, 712, 57 S.E.2d 725 (1950). 

As with any contractual right, an arbitration agreement may be waived through the conduct of 

the parties. State ex rei. Barden & Robeson Corp. v. Hill, 208 W. Va. 163, 168,539 S.E.2d 106, 

111 (2000). A contractual right to arbitration may be waived either by express words or by 

necessary implication. See Ara v. Erie Ins. Co., 182 W. Va. 266, 269, 387 S.E.2d 320, 323 

(1989). 

This Court squarely addressed the issue of waiver in Parsons v. Halliburton 

Energy Servs., Inc., 237 W. Va. 138, 785 S.E.2d 844 (2016). In Parsons, this Court held that 

"[t]o establish waiver of a contractual right to arbitrate, the party asserting waiver must show that 

the waiving party knew of the right to arbitrate and either expressly waived the right, or, based 

on the totality of the circumstances, acted inconsistently with the right to arbitrate through acts or 

language." Syi. Pt. 2, Parsons, 237 W. Va. 138. This Court further noted that "a waiver may be 

express or it may be inferred from actions or conduct, but all the attendant facts, taken together, 

must amount to an intentional relinquishment of a known right, in order that a waiver may exist." 

12 




Id. Moreover, this Court held that "[t]here is no requirement that the party asserting waiver show 

prejudice or detrimental reliance." Syl. Pt. 6, Parsons, 237 W. Va. 138. 

In Parsons, this COurt ultimately held that the defendant had not implicitly 

waived its right to arbitration. Id The record showed that the defendant had asked three times 

for additional time to respond to the plaintiffs Complaint, to which the plaintiff acceded. Nearly 

seven months after the plaintiff filed his Complaint, the defendant filed a motion to cQmpel 

arbitration. The motion to compel arbitration was the defendant's first filing with the court. The 

plaintiff argued that the defendant waived its contractual right to arbitration by failing to timely 

raise arbitration and by acting inconsistently with its contractual right to arbitration. Under the 

facts of the case, this Court concluded that the defendant did not participate in the plaintiffs 

lawsuit and, therefore, acted consistently with a right to arbitration. Id The facts of the Parsons 

case are distinguishable from those in the case at hand. 

In the case at hand, Defendants' actions were wholly at odds with any intent to 

arbitrate the current dispute. After service of Beaver's Complaint, Defendants' first action was 

to remove this matter to the United States District Court for the Southern District of West 

Virginia. By removing this case to federal court, Defendants chose to litigate the matter in 

federal court rather than before an arbitrator. 

While in federal district court, Defendants filed their Motion to Dismiss, raising 

several grounds for relief, none of which were arbitrated. Defendants' Motion to Dismiss went 

to the merits of the case and thereby required Beaver to defend its claims by filing a response on 

the merits. In addition to defending its claims against dismissal, Beaver was also required to 

litigate removal jurisdiction. In the end, Beaver was successful in remanding the case back to 
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circuit court. Without ruling on the Motion to Dismiss, the district court remanded the case back 

to circuit court. 

Back in circuit court after year one of litigation, Defendants availed themselves of 

complete discovery by filing fact witness disclosures, filing expert witness disclosures, and 

serving interrogatories and requests for production on Beaver. Defendants then moved the 

circuit court to rule on its previously filed Motion to Dismiss. A hearing was held before the 

circuit court on Defendants' Motion to Dismiss. At the hearing, the parties addressed (i) whether 

Beaver's claims were barred by the doctrine of res judicata; (ii) whether Beaver's claims were 

barred by the statute of limitations pertaining to vacancy of an arbitration award; and (iii) 

whether Beaver's trespass claims against Cranberry were barred by the applicable two year 

statute of limitations. The issue of arbitration was not raised in the motion, and accordingly, the 

circuit court did not address it. By failing to raise arbitration in its Motion to Dismiss and during 

year two of litigation, Defendants have waived their right to arbitration. See, e.g., Tech. in 

P'ship, Inc. v. Rudin, 894 F.Supp.-2d 274,279 (S.D.N.Y. 2012), aff'd, 538 F. App'x 38 (2d Cir. 

2013) (defendants waived right to arbitration by litigating their motion to dismiss on the merits 

for over a year); Tae In Kim v. Dongbu Tour & Travel, Inc., 529 F. App'x 229 (3d Cir. 2013) 

(party waived its right to arbitration because it moved to dismiss the claims on grounds other 

than arbitration, raised arbitration defense for first time after motion to dismiss was denied, and 

continued to act inconsistent with an intent to arbitrate). 

At the circuit court's behest, the parties agreed to submit proposed findings of fact 

and conclusions of law on the pending Motion to Dismiss. In the proposed order, Defendants 

concluded by suggesting as alternative relief that Beaver's claims were subject to arbitration 

and, therefore, should be dismissed. Beaver objected, in part, on the grounds that Defendants' 
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proposed order introduced several conclusions of law that were not the subject of the Motion, 

were not briefed and were not argued at the hearing. In fact, Defendants' proposed order - filed 

nearly two years from the inception of this case - is the first instance in which Defendants 

mentioned arbitration as an issue. The arbitration defense was merely couched in the relief 

section of the order. Defendants' proposed order does not otherwise discuss arbitration. 

Defendants' casual mention of referral to arbitration in their proposed order should not be 

considered a formal request for arbitration. 

By order dated July 13, 2010, the circuit court denied Defendants' Motion to 

Dismiss. Still having not formally moved to compel arbitration, Defendants filed their Motion 

for Clarification or, Alternatively, for Relief from Order Denying Defendants' Motion to 

Dismiss. In Defendants' Motion for Clarification - filed roughly two-and-a-half years after the 

Complaint was filed - was based on the same issues raised in the initial Motion to Dismiss. 

Although the issues upon which a ruling was sought did not include arbitration, Oefendants 

nevertheless, again suggested in their briefthat certain issues were subject to arbitration. 

In a footnote contained in Defendants' Motion for Clarification, Defendants stated 

that "[i]n the event that the Court does not relieve the defendants from the Order's operation and 

effect pursuant to Rule 60(b) and compel arbitration of the plaintiff s claims, the defendants 

intend to seek relief from the Order by filing a petition for writ of prohibition with the Supreme 

Court of Appeals of West Virginia." See SUPCRT000201. No such writ was filed, and no 

motion was made seeking a ruling on any issues that might be subject to arbitration. Instead of 

seeking to compel arbitration, Defendants affirmatively participated in this civil action and 

allowed the case to proceed in circuit court for another six years. 
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After participating in court-ordered mediation and subsequent efforts to settle the 

case became unproductive, it was apparent to both parties that critical liability issues needed to 

be decided before resolution could be obtained. As a result, the parties agreed to the five legal 

issues outlined in the circuit court's Agreed Order of December 11,2013. Pursuant to the circuit 

court's briefing schedule, the parties spent significant time and resources briefmg the five issq.es, 

presenting exhibits, testimony and oral argument. Notably, although certain affirmative defenses 

were included in these issues, arbitration was not identified as one of them. Instead, Defendants 

sought resolution of these key issues in court, an act clearly inconsistent with seeking arbitration. 

As the facts clearly demonstrate, Defendants have availed themselves of the 

litigation process by engaging in full discovery, pretrial activity as well as a trial on the primary 

issues of liability. These actions by Defendants are wholly inconsistent with any intent to 

arbitrate Beaver's claims. Cabot, without question knew it had a right to arbitration from the 

inception of this matter. Instead, for eight and a half years, the parties litigated the underlying 

merits of the case with the only formal action for arbitration being the assertion of an affirmative 

defense in the Answer and a cursory motion made shortly in advance of the hearing pursuant to 

the Agreed order. At best, Defendants made casual mention of arbitration in one brief, one 

proposed fmding and in its motion in advance of the hearing on the Agreed Order, and, in each 

case, Defendants never sought an affirmative determination that an arbitration agreement exists 

or an identification of any issue that might be subject to arbitration. 

Pursuant to this Court's recent decision in Parsons, the party asserting waiver is 

no longer required to demonstrate prejudice as a result of the waiving party's delay. Syl. Pt. 2 

Parsons, 237 W. Va. l38, 785 S.E.2d 844 (holding that "[t]here is no requirement of prejudice or 

detrimental reliance by the party asserting waiver"). While this Court has made clear that a 
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showing of prejudice is no longer required, Beaver has nonetheless been prejudiced by 

Defendants' delay. Prior to raising arbitration as an affirmative defense, Beaver defended its 

claims across two different forums - federal district court and state circuit court. Over the course 

of these events, Beaver has extensively briefed the issues, attended several status conferences 

and hearings, conducted written discovery, submitted documentary evidence and witness 

testimony, and presented the issues at oral argument - all before Defendants raised arbitration as 

an affirmative defense. 

In the event the circuit court did not compel arbitration of Beaver's claims, 

Defendants stated in their Motion for Clarification that they would pursue a writ of prohibition. 

Rather than pursue a writ of prohibition after the circuit court refused to compel arbitration, 

Defendants continued to participate in litigation over the past six years. Subsequent to the circuit 

court's ruling, Defendants engaged in significant discovery, including the deposition of Beaver's 

corporate representative. Defendants, thus, benefited from discovery, which would otherwise be 

unavailable in arbitration. Moreover, Defendants actively participated in an evidentiary hearing, 

at which they were given the opportunity to cross-examine Beaver's corporate representative, as 

well as listen to Beaver's argument to the circuit court. Should this matter be referred to 

arbitration, D.efendants will be afforded another chance to present its case, with the added benefit 

of having previously deposed and cross-examined Beaver's key witness and hearing all of 

Beaver's arguments. In the eight-and-a-half years of litigation Beaver incurred substantial costs 

associated with prosecuting and defending its claims. While waiver does not require a showing 

of prejudice, Beaver has nonetheless been prejudiced by Defendants' failure to demand 

arbitration in a timely and proper manner. 
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In situations where a party has delayed asserting a contractual right to arbitration 

until after the matter has progressed substantially beyond the initial or preliminary proceedings, 

courts have consistently held that the right to arbitration was lost. 

For example, in Am. Reliable Ins. Co. v. Stillwell, 212 F.Supp.2d 621, 627 (N.D. 

W. Va. 2002), affd, 336 F.3d 311 (4th Cir. 2003), the United States District Court for the 

Northern District of West Virginia held that plaintiffs delay in seeking arbitration constituted 

waiver. There, the court found that plaintiffs waived their right to insist on arbitration because 

they delayed in seeking arbitration for over a year after the Complaint was filed, they litigated 

the merits of the case in state court, they conducted significant discovery in state court, and they 

waited to actively pursue their motion to compel only after the state court denied the other 

parties' motion to compel arbitration. 

Additionally, in Jones Motor Co. v. Chauffeurs, Teamsters & Helpers LQcal 

Union No. 633 a/New Hampshire, 671 F.2d 38, 42 (Ist Cir. 1982), the First Circuit held that the 

defendant waived it right to arbitration where eleven months of litigation occurred before 

arbitration was first raised. Prior to raising the issue of arbitration, it filed its answer, took 

depositions, attended a pretrial conference, filed a motion for summary judgment on the merits, 

briefed the merits and had oral arguments on the merits. 

In S & R Co. 0/Kingston v. Latona Trucking, Inc., 159 F.3d 80,83 (2d Cir. 1998), 

the Second Circuit held that a party waived arbitration on the grounds that (i) they failed to plead 

the defense of arbitration, despite asserting other defenses; (ii) they actively participated in the 

litigation for 15 months before seeking to invoke their right to arbitrate on the eve of trial; 

(iii) they participated in two settlement conferences; and (iv) they engaged in extensive 
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discovery. Moreover, the Second Circuit found that prejudice sufficient to establish waiver 

exists "when a party seeking to compel arbitration engages in discovery procedures not available 

in arbitration, makes motions going to the merits of an adversary's claims, or delays invoking 

arbitration rights while the adversary incurs unnecessary delay or expense. Id. (internal citations 

omitted). This case is consistent with a litany of similar Second Circuit cases? 

Likewise, the Sixth Circuit has explained that a party may waive an agreement to 

arbitrate by engaging in two types of conduct: (i) taking actions inconsistent with any intent to 

arbitrate; and (ii) delaying its assertion to such an extent that the opposing party incurs actual 

prejudice. Johnson Assocs. Corp. v. HL Operating Corp., 680 F.3d 713, 717 (6th Cir. 2012). 

There, arbitration was not raised until eight months into litigation. To support a finding of 

waiver, the court noted that the moving party did not raise arbitration as an affirmative defense in 

its answer, it asserted a counterclaim for breach of contract, it actively requested discovery, 

including depositions, and conducted formal settlement negotiations. The court found that such 

participation in litigation was completely inconsistent with an intent to arbitrate and, thus, 

amounted to waiver. 

In Messina v. N. Cent. Distrib., Inc., 821 F.3d 1047 (8th Cir. 2016), the Eighth 

Circuit explained that a party waives its right to arbitration if it (i) knew of an existing right to 

arbitration; (ii) acted inconsistently with that right; and (iii) prejudiced the other party by these 

2 See, e.g., Cotton v. Slone, 4 F.3d 176, 179 (2d Cir.1993) (party is deemed to have waived its right to 
arbitration if it "engages in protracted litigation that results in prejudice to the opposing party"); Carcich v. Rederi 
AlB NQrdie, 389 F.2d 692, 696 n. 7 (2d Cir. 1968) (noting that taking advantage of discovery would be sufficient 
prejudice to warrant fmding waiver); Leadertex, Inc. v. Morganton Dyeing & Finishing Corp., 67 F.3d 20,25 (2d 
Cir. 1995) (fmding waiver based on undue delay, failure to raise arbitration defense in numerous pleadings and 
counterclaims, taking advantage of discovery, and economic prejudice to other party); Com-Tech Assocs. v. 
Computer Assocs. Int'/, Inc., 938 F.2d 1574 (2d Cir.1991) (motion to compel denied where party failed to raise 
arbitration as defense, participated in 18 months of litigation, including extensive discovery, and only raised 
arbitration in motion for judgment on pleadings four months before trial). 
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inconsistent acts. ld at 1050. To support a finding of waiver, the court noted that defendant 

litigated the matter for over eight months prior to asserting a right to arbitration. In addition, the 

defendant substantially invoked the litigation machinery by removing the case to federal court, 

filing an answer, participating in a pretrial hearing, filing a scheduling report that recommended 

trial date and discovery deadlines, and filing a motion to transfer venue. Only after the defendant 

lost its motion to transfer venue did it move to compel arbitration. Under the given 

circumstances, the Eighth Circuit found that the defendant waived its right to arbitration. 

In Zuckerman Spaeder, LLP v. Auffenberg, 646 F.3d 919 (D.C. Cir. 2011), the 

Circuit Court for the District of Columbia held that the moving party waived his right to 

arbitration by failing to raise arbitration as a defense in his initial answer. ld. at 921. Moreover, 

the court noted that Defendant waited eight months to demand arbitration, removed the case to 

federal court, and participated in discovery and mediation. ld. Under the given circumstances, 

the Eighth Circuit found that the defendant waived its right to arbitration. 

Under the totality of the circumstances, Defendants' actions were wholly at odds 

with any intent to arbitrate the current dispute. Prior to raising arbitration as an affirmative 

defense, Defendants removed the case to federal court, twice moved to dismiss the case on its 

merits, engaged in significant discovery, participated in scheduling and status conferences, and 

participated in an evidentiary hearing. Even after suggesting that it might seek to compel 

arbitration, Defendants failed to take timely action or pursue a writ of prohibition. Instead, they 

continued to participate in substantial litigation activities for the past six years. While a showing 

of prejudice is not required, Beaver has nonetheless been unquestionably prejudiced by 

Defendants' delay. To the extent Beaver's claims are subject to arbitration, this Court should 

find that Defendants have waived a known right to arbitration. 
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VII. 	 CONCLUSION 

WHEREFORE, for the foregoing reasons, Petitioner, Beaver Coal Company, 

Limited, respectfully requests that this Court (i) reverse the circuit court's ruling insofar as it 

refers Beaver's claims to arbitration and (ii) remand the case for determination on the issues. If 

reversed and remanded, the Petitioner also requests that this matter be referred to the Business 

Court Division for further development.3 

BEAVER COAL COMPANY, LIMITED 

By Counsel 

. Thomas Lane (WVSB 2138) 

J. Mark Adkins (WVSB 7414) 

Andrew C. Robey (WVSB 11968) 

BOWLES RICE LLP 
600 Quarrier Street 
Post Office Box 1386 
Charleston, West Virginia 25325 
Telephone: (304) 347-1100 
Facsimile: (304) 343-2867 
Counsel for Beaver Coal Company, Limited 

3 Given the prolonged time this matter has been in litigation, Beaver asks this Court to consider referring 
the present matter to the Business Court Division. Referral to the Business Court Division would serve the interest 
ofjudicial economy and provide the parties with an expedient resolution. Moreover, this case in controversy meets 
the requirements of West Virginia Trial Court Rule 29.04(a). See, e.g., W. Virginia Inv. Mgmt. Bd. v. Variable 
Annuity Life Ins. Co., 234 W. Va. 469, 485 (2014) (reversing the circuit court's ruling and transferring the case to 
the Business Court Division). 
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