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I. STATEMENT OF THE CASE 

After eight-and-a-half years of litigation in this case, the Circuit Court entered its 

final Order on August 25, 2016, holding that all issues in the case be referred to arbitration. In 

doing so, the Circuit Court further held that the arbitrators must recognize a further holding of 

the court that neither the doctrine of res judicata nor the statute of limitations under the Federal 

Arbitration Act ("FAA") preclude Beaver Coal Company, Limited ("Beaver") from asserting a 

claim for the underpayment of royalty under its oil and gas lease. 

In this appeal, Defendants, Cabot Oil & Gas Corporation ("Cabot") and Cranberry 

Pipeline Corporation ("Cranberry), appeal that portion of the Order holding that neither res 

judicata or the limitation period under the FAA bars Beaver's royalty claim. 

In a separate appeal, Beaver appeals the portion of the Order that refers all claims 

to arbitration. 

Thus, between these two appeals only two of the several issues raised in the 

complaint in this action are before this Court. 

The parties have summarized the relevant facts in their briefs. Accordingly, 

Beaver will state in this brief only those facts pertinent to the issue Cabot appeals. 

Beaver and Cabot are parties to two agreements: (i) a 1929 oil and gas lease 

covering 17,368 acres of land in Raleigh County (the "1929 Lease"); and (ii) a 1977 pipeline 

license agreement granting a license to install and operate a 12 3/4-inch gas pipeline across 

Beaver's property. Only the issues under the 1929 Lease are involved in this appeal. 

The 1929 Lease was amended in 1976 to provide that Cabot was to pay lISth of 

the "general wholesale market price at the well" for all gas produced from the leased premises. 

An arbitration clause provides for the arbitration of issues pertaining to "performance" and 

"covenants" under the lease. 



In the late 1990s, Beaver detennined that Cabot was deducting post-production 

costs from royalties, and that royalties were not being paid on native gas produced from wells in 

a storage field. Unable to resolve either issue, in 2001 Beaver instituted an arbitration under the 

1929 Lease against Cabot to determine (i) whether Cabot made all required royalty payments 

under the Lease and (ii) whether Cabot could deduct post-production costs from the royalties it 

paid to Beaver. 

On July 27, 2004, the arbitration panel ruled that Cabot could deduct "reasonable" 

post-production costs and volumes from the royalties paid to Beaver; however, the panel also 

found that the actual amounts deducted by Cabot were excessive and awarded damages to 

Beaver. This decision was based on Wellman v. Energy Resources, Inc., 210 W. Va. 200, 557 

S.E.2d 254 (2001). Accordingly, Cabot was directed to pay Beaver the difference between 

(i) the gathering charge Cabot actually deducted and (ii) the amount the arbitrators concluded 

was a "reasonable" gathering charge during that period. The arbitration panel also ruled that 

Cabot was required to pay royalties on native gas produced from certain wells located in the 

storage area of Beaver's property, an obligation not fully satisfied at present. This 2004 Award 

was limited to the period prior to 2004, and had no prospective application. Indeed, no 

suggestion was projected for costs that might be "reasonable" in the future. A complete copy of 

the 2004 Arbitration Award is included in the Joint Appendix at SUPCRTOOI201-1233. 

Intervening Change in Law 

While the Beaver arbitration was pending, a class action lawsuit was filed against 

Cabot in the Circuit Court of Kanawha County, West Virginia, in 2001 entitled Branch Bank and 

Trust Company, et al. v. Cabot Oil and Gas Corporation, el al., Civil Action No. 01-C-391. The 

class action complaint sought, among other remedies, damages for deductions of post-production 
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costs from royalties Cabot paid to oil and gas lessors in West Virginia. The issue of post

production royalty deductions raised by Beaver is identical to that raised in the Cabot Class 

Action. Beaver, however, was foreclosed from joining the putative class as a result of its 

arbitration agreement with Cabot. 

During the pendency of the Cabot Class Action, but after the 2004 Award, this 

Court handed down its decision in Estate a/Tawney v. Columbia Natural Resources, L.L.c., 219 

W. Va. 266, 633 S.E.2d 22 (2006) (hereinafter, the "Tawney" decision). In Tawney, this Court 

held that, absent language to the contrary, deduction of post-production costs and volumes is 

impennissible. Id This Court held that language nearly identical to the language contained in 

the 1929 Beaver Lease was ambiguous and could not support the deduction of post-production 

costs from the royalties paid to lessors. Id. Tawney had a major effect on royalty payment 

obligations under oil and gas leases in West Virginia, it answered the questions left open in the 

Wellman opinion upon which the arbitrators relied and it dramatically changed the law as 

detennined by the arbitrators. 

Given the Tawney decision, a settlement was reached in the pending Cabot Class 

Action, and damages were paid to all class members. Beaver, of course, was excluded. 

Notwithstanding the Tawney decision, Cabot continues to deduct post-production costs and 

volumes from Beaver's royalty. 

In the Circuit Court, Defendants moved to dismiss Beaver's claim against Cabot 

for underpayment of royalties, contending that the royalty claim was the subject of the final 2004 

Arbitration Award and that the claim was, thus, barred by the doctrine of res judicata, and also 

by the statute of limitations under the FAA. In its Order dated July 13,2010, the Circuit Court 

ruled that the Tawney decision constituted an intervening change in the law, and thus, fit an 
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exception to the doctrine of res judicata, and accordingly, the claim was not barred. 

(SUPCRTOOO 186-199). The Circuit Court also held the three-month statute of limitations to 

"vacate, modify or correct" the 2004 Award was "inapplicable to the present action." Id. These 

rulings were the basis for the Circuit Court's Final Order requiring that, upon referral to 

arbitration, that the arbitrators recognize the Circuit Court's holding that Beaver's claims are not 

barred by res judicata or the statute of limitations under the FAA. This aspect of the Final Order 

is the basis for Cabot's appeal in this case. 

II. SUMMARY OF ARGUMENT 

A. Standard of review. This Court should review the final order and the 

ultimate disposition under an abuse of discretion standard, and review the circuit court's 

underlying factual findings under a clearly erroneous standard. Questions of law are subject to a 

de novo review. 

B. Beaver's claim for damages for underpayment of royalties after the date of 

the 2004 Arbitration Award is a new claim based on the facts and law after the Award. This 

claim is not barred by res judicata and the FAA has no application to it. 

C. Beaver's claim for damages during the period covered by the 2004 Award, 

1987 to 2004, meets a clear exception to the res judicata doctrine. Moreover, the FAA does not 

apply and, even if it did, Beaver is not seeking to vacate the Award. (Rather, Beaver seeks to 

enforce the operative language of the 2004 Arbitration Award consistent with current law.) 

D. Beaver's claims are not precluded by the doctrine of res judicata. 

E. The Circuit Court did not improperly direct the arbitrators' scope of 

mqUlry. 

F. The Circuit Court erred by ordering all of Beaver's claims to arbitration. 
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III. STATEMENT REGARDING ORAL ARGUMENT 


Beaver requests oral argument pursuant to Rule 20 of the West Virginia Rules of 

Appellate Procedure. The legal issues are fundamental, and some present new issues of law. 

Accordingly, Beaver respectfully submits that the decisional process would be significantly 

aided by oral argument. 

IV. ARGUMENT 

A. 	 STANDARD OF REVIEW 

By Order dated August 25, 2016, the Circuit Court ordered all claims to 

arbitration and ordered the matter removed from the court's docket. In addition, the circuit court 

made several findings to which Defendants now appeal- specifically, the circuit court held that 

Beaver's claims are not precluded by the doctrine of res judicata and this Court's decision in 

Tawney constitutes an intervening change in law. In reviewing challenges to the findings and 

conclusions of the Circuit Court, this Court should apply a two-prong deferential standard of 

review. Syl. Pt. 2, Walker v. W. Virginia Ethics Comm 'n, 201 W. Va. 108, 110,492 S.E.2d 167, 

169 (1997). This Court should review the final order and the ultimate disposition under an abuse 

of discretion standard, and review the circuit court's underlying factual findings under a clearly 

erroneous standard. [d. Questions of law are subject to a de novo review. [d. 

B. 	 BEAVER'S CLAIMS FOR THE PERIOD AFTER THE 2004 AWARD ARE NEW 
CLAIMS BASED ON FACTS AND THE LAW AFTER 2004. 

The 2004 Arbitration Award was limited to damages and those damages were 

based on the law, as perceived in 2004 by the arbitrators, and to the then existing "reasonable" 

post production costs. The Award had no precedential effect as to future royalty payments, and 
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indeed, inherent in its findings as to what was "reasonable" in 2004, the Award could not be 

projected into the future. Accordingly, Beaver's claims for damages sustained subsequent to the 

2004 Arbitration Award are new, distinct and separate from the claims that were the subject of 

the 2004 Award. Accordingly, as to this claim Beaver neither seeks to vacate or alter the 2004 

Arbitration Award. 

The 1929 Lease has now been in effect for 87 years, and if production continues, 

it could remain in effect another 87 years. Beaver is not bound in perpetuity either to the law or 

the facts as they existed in 2004. In fact, the essence of the royalty obligation on the 1929 Lease 

contemplates that "general wholesale prices" upon which royalties are calculated may change on 

a monthly basis. Similarly, to the extent costs might be deducted, the amount determined to be 

"reasonable" in 2004, could not under any interpretation of the 2004 Award, be projected forever 

as a fixed amount. 

In fact, the nature of the formula used by the arbitrators to calculate Beaver's 

damages, is unworkable with respect to future payments. In order to determine a sum-certain for 

"reasonable" post production costs the arbitrators struggled with the lack of available 

information, even at the time, but to arrive at a number considered charges made by other 

companies at the time. No legitimate argument can be advanced that the average costs 

determined in 2004 could possibly apply to the future, and there was certainly nothing in the 

Award to suggest that the arbitrators had any such intent. 

Simply put, the 2004 Award only applied through the time the arbitrators made 

their factual finding. 

As a matter of course, however, Cabot continues to deduct post-production costs 

from Beaver's royalty using the same numbers determined in 2004. The question now raised is 
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not whether the 2004 cost is reasonable, but rather, whether the claim asserted is a new claim 

applicable to the period after the 2004 Award and whether it should be determined by the law 

and facts currently in effect. 

Defendants' primary argument in their appeal is that Beaver's claims for 

underpayment of royalty require vacating an arbitration award. They argue that such action is 

precluded by Section 10 of the FAA, which bars a court from vacating an arbitration award, 

except under limited circumstances. Beaver, however, does not seek to vacate the 2004 

Arbitration Award and the Circuit Court so found. (SUPCRTOOOI86-199). 

Section 10 of the FAA is only applicable to the extent a party seeks to vacate an 

arbitration award. The 2004 Arbitration Award contemplated retroactive damages exclusively 

and, thus, does not have precedential effect as to future royalty payments. Beaver's claims for 

damages sustained subsequent to the 2004 Arbitration Award constitute a new claim and neither 

the FAA or doctrine of res judicata apply. 

The 2004 Arbitration A ward, being devoid of any reference to future damages 

and lacking any indication that the arbitration panel intended for the 2004 Arbitration Award to 

be binding into perpetuity, the Award only applies to the damage period under consideration. 

Oil, Chern. & Atomic Workers Int'l Union, Local 4-367 v. Rohm & Haas, Texas Inc., 677 F.2d 

492, 494 (5th Cir. 1982). Absent language indicating the arbitration panel's clear and 

unambiguous intention to prevent similar conduct by the offending party, the prior award will 

not be applied prospectively. Derwin v. General Dynamics Corp., 719 F.2d 484, 491 (1st Cir. 

1983). "Only where an arbitrable award is both clearly intended to have a prospective effect and 

there is no colorable basis for denying the applicability of the existing award to a dispute at hand, 

will a court order compliance with the award[.]" Id.; see also United Mine Workers Dist. No.5 v. 
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Consolidation Coal Co., 666 F.2d 806, 811 (3d Cir. 1981) (court must be able to say with 

positive assurance that arbitrator intended award have prospective effect). Expanding the scope 

of an award by applying it to future royalty disputes makes that award precedential. An award's 

precedential effect, however, must be detennined by an arbitrator and not a court. New Orleans 

S.s. Ass 'n v. Gen. Longshore Workers, 626 F.2d 455, 468 (5th Cir. 1980) ("Whether the award 

can be given an effect akin to res judicata or stare decisis with regard to future disputes that may 

arise between the parties, neither the district court nor this court should decide."); Courier

Citizen Co. v. Boston Electrotypers Union No. 11, Int'l Printing & Graphic Commc 'ns Union of 

N. Am., 702 F.2d 273, 280 (1st Cir. 1983) ("Courts have generally refused to rule on the 

precedential effect of an arbitration award on future awards, taking the position that the question 

is properly resolved through arbitration."); see also Oil Workers International Union v. Rohm & 

Haas, Texas, Inc., 677 F.2d 492,494 (5th Cir.1982). 

Here, the 2004 Arbitration Award, rendered over twelve years ago, contains no 

indicia that the award was meant to have precedential effect. At that time, the wells at issue were 

certainly expected to produce long into the future, and they have. The 2004 Arbitration Award 

was not only devoid of any suggestion of having prospective application, but it is inconceivable 

that the arbitration panel intended to bind the parties to a sum-certain deduction in "reasonable" 

perpetuity. The landscape of the oil and gas industry is ever changing as is the law. As such, 

Cabot's post-production costs are certain to vary over time. It is, thus, implausible that the 

arbitration panel intended to bind the parties to a sum-certain deduction amount for so long as the 

wells produce. 

For these reasons, the 2004 Arbitration Award is not prospective in nature and 

does not serve as controlling precedent for future royalty payments under the 1929 Lease. For 
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this claim, Beaver does not seek to vacate or modify the 2004 Arbitration Award. Accordingly, 

Beaver's claim with respect to damages accruing after the 2004 Arbitration Agreement is not 

precluded, as Cabot contends, by Section 10 of the FAA. 

Conversely, to the extent the 2004 Arbitration Award is interpreted as binding 

into perpetuity, the provision providing for "reasonable" post-production royalty deductions 

should be applied consistent with current law. Under current law, and given the operative lease 

language, no amount ofpost-production royalty deductions is presently considered "reasonable." 

c. BEAVER'S CLAIMS FOR THE PERIOD PRIOR TO THE 2004 AWARD. 

Beaver also seeks a review of the 2004 Arbitration Award and to enforce it 

consistent with current law. Unlike Beaver's claim for damages after the 2004 Arbitration 

Award, this claim requires a detennination if the doctrine of res judicata bars the claim and also 

whether the FAA either (i) applies to the claim, and, if so, (ii) whether it constitutes a bar. 

With respect to royalties due and payable prior to July 27,2004, Beaver is entitled 

to additional sums owed based on current law. Rather than vacate or modify the 2004 

Arbitration Award, Beaver seeks to enforce the award's operative language consistent with 

current law. Because Beaver does not seek to vacate or modify the 2004 Arbitration Award, 

Section 10 of the FAA does not apply. 

Since the arbitration panel's ruling, the teml "reasonable" has taken on new 

meaning and the ability to deduct at all has changed. This Court's decision in Tawney represents 

a sea-change with respect to the calculation of royalties in oil and gas leases. Pursuant to this 

Court's decision in Tawney, and given the operative royalty language contained in the 1929 

Lease, no amount of post-production royalty deductions is presently considered "reasonable" or 

allowed. Therefore, Beaver seeks to interpret and enforce the operative language of the 2004 
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Arbitration Award consistent with what is presently considered "reasonable" or permissible 

under current law. Because Beaver seeks to enforce, rather than vacate the 2004 Arbitration 

Award, Section 10 of the FAA does not apply. 

To the extent the relief sought by Beaver requires a vacation or modification of 

portions of the 2004 Arbitration, the FAA is nonetheless inapplicable. The FAA only applies to 

"contract[s] evidencing a transaction involving commerce ..." 9 U.S.C.A. § 2. The statute 

further defines "commerce" to include "commerce among the several States." 9 U.S.C.A. § 1. 

The FAA's application, thus, turns on whether Cabot's performance under the 1929 Lease 

involves a transaction in interstate commerce. 

Defendants state that the Lease is governed by the FAA because it is an 

agreement between two diverse parties and involves the production and sale of natural gas in 

interstate commerce. While the Lease is between diverse parties, the Lease does not contemplate 

the sale of natural gas in interstate commerce. In fact, diversity of the parties is the only indicia 

of interstate commerce. 

The issue of whether an oil and gas lease is governed by the FAA has been 

addressed by the United States District Court for the Northern District of West Virginia. See 

Heller v. TriEnergy, Inc., 877 F. Supp. 2d 414,429 (N.D. W. Va. 2012). There, the district court 

briefly concluded that "the contract at issue is related to interstate commerce, as it was formed 

between citizens of different states for oil and gas exploration using materials likely to be 

transported in interstate commerce." Id. Whether a lease contemplates interstate commerce, 

however, is highly fact dependent and requires a case-specific analysis. 

So analyzed, at the time the Lease was executed in 1929, it is doubtful the parties 

contemplated the sale of natural gas into interstate commerce, much less governance by the 
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FAA. This Lease grants Cabot the rights to drill, operate wells, and install well lines, meters and 

associated facilities on the leased premises, which lies wholly within this State's borders. The 

Lease contemplates the payment of a royalty, which is based on the general wholesale market 

price at the wellhead. In 1983, Cabot (albeit in violation ofthe terms of the Lease) transferred all 

lease lines and pipelines to Cranberry Pipeline Company, so that, at all relevant times Cabot's 

operations have been confined to the leased premises. (SUPCRT000862-895). By Cabot's own 

statements, all sales of gas are made by a separate company, Cabot Marketing Company, and 

transportation of gas is done by Cranberry. (SUPCRT000965-968). To the extent gas from 

Beaver's property is moved from the property, Cranberry'S system is purely intrastate. 

(SUPCRT000862-895). Evidence in this case shows that significant volumes of gas are sold to 

local distribution and utility systems, such as Mountaineer Gas 1; however, there is no evidence 

that Cabot has dominion over any gas from Beaver's property after it enters the Cranberry 

pipeline, or if it did have any dominion after the gas left the property, whether any of Beaver's 

gas is sold in interstate commerce. 

In fact, the only evidence introduced at the evidentiary hearing in this case or in 

the volumes of documents introduce as evidence was that Cabot's performance under the lease 

was limited to the leased premises and that sales of Beaver's gas occurred locally. Thus, in eight 

years of litigation Cabot has submitted no evidence that its operations under the 1929 Lease in 

any way involved interstate commerce or that Beaver's gas, or indeed, any gas in Cranberry's 

intrastate pipeline is sold in interstate commerce. Moreover, no proof exists as to who, as among 

Cabot, Cabot Marketing or Cranberry, owned or controlled the gas. In addition, Beaver's royalty 

is based on the general wholesale price of gas rather than a sale price. Thus, the prices obtained 

I See SUPCRT001477-1484. 
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for Beaver's gas by Cabot Marketing, Cranberry, or whoever may have controlled it, are 

irrelevant to Beaver, as the royalty is based on an objective standard, the wholesale price 

available from time to time. At the 2004 Arbitration, expert testimony was used to establish 

these prices. Thus, the issues involved in the 2004 Arbitration were limited to Cabot's 

operations on the leased premises, and even these ended at a meter within the leased premises 

where the volume of gas subject to royalty was measured. No contract exists between Beaver 

and Cranberry, and to the extent Cranberry assumed control of Beaver's gas on the leased 

premises, its activity and what it may have done with Beaver's gas was not the subject of the 

2004 Arbitration. 

This Court must rule on the record established. That record establishes that all 

"transactions" under the 1929 Lease that were the subject of the 2004 Arbitration were intrastate. 

Conversely, nothing in the record in any way shows that a transaction in interstate commerce 

occurred. Absent such a showing, the FAA simply does not apply. 

D. BEAVER'S CLAIMS ARE NOT PRECLUDED BY THE DOCTRINE OF RES 
JUDICATA. 

Defendants assert that Beaver's claims for underpayment of royalties are barred 

by the doctrine of res judicata on the grounds that Beaver is attempting to re-litigate issues 

which were decided by arbitration in 2004. Beaver recognizes that res judicata generally bars 

the re-litigation of issues and also that the doctrine applies to arbitration awards. Res judicata, 

however, is an equitable remedy, and as such, it allows certain exceptions, one of which is an 

intervening change in law. 

On two occasions, the Circuit Court ruled that Beaver's claims for underpayment 

of royalty are not barred by res judicata. The issue of res judicata was raised by Defendants in 

their Motion to Dismiss, which was denied by the circuit court's order, dated July 13, 2010. 
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Therein, the circuit court correctly held that res judicata is inapplicable where, as in the present 

case, there is an intervening change in law between the first and second suits. Specifically, the 

Circuit Court held that this Court's decision in Tawney, coupled with the settlement terms of the 

Cabot Class Action, constituted new law such that res judicata did not apply to bar Beaver's 

claims for underpayment of royalties. (See July l3, 2010, Order.) (SUPCRT000186-199) 

Again, by final order dated August 25,2016, the circuit court held that Beaver's claims were not 

precluded by the doctrine of res judicata. The circuit court reasoned that "Tawny [sic] represents 

a complete change in the way the contractual relationships between Lessees and Lessors are 

viewed and are to be enforced. Thus, the Court is not overturning the prior arbitrators' decision 

but is ruling that there has been such a significant shift in West Virginia law that the case must 

be brought before the arbitrators again." (See August 25,2016 Order - SUPCRTOOI887-1916) 

This Court has recognized the general rule that "under the doctrine of res 

judicata, a judgment on the merits in a prior suit bars a second suit involving the same parties or 

their privies based on the same cause of action." Blake v. Charleston Area Medical Center, Inc., 

201 W. Va. 469, 476, 498 S.E.2d 41, 48 (W. Va. 1997). While this Court has not squarely 

addressed the issue, a number of jurisdictions have made clear that the doctrine of res judicata 

applies with equal force in the context of arbitration.2 Because the doctrine of res judicata 

applies equally to arbitration awards, so too should the doctrine's exceptions. As a result of an 

2 Dytko v. Chesapeake Appalachia, LLC, No. 5:13CVI50, 2016 WL 3983657, at *5 (N.D. W. Va. July 25, 
2016) (Slip Opinion); Pujol v. ShearsoniAmerican Exp., Inc., 829 F.2d 1201, 1207 (1st Cir. 1987); Fink v. 
Golenbock, 238 Conn. 183,680 A.2d 1243 (1996); U.S. West Financial Services, Inc. v. Buhler, Inc., 150 F.3d 929 
(8th Cir. 1998) (Final arbitration award has same preclusive effect as judgment unless set aside for legally valid 
reason); Agway, Inc. v. Gray, 167 Vt. 313, 706 A.2d 440 (1997); Boguslavsky v. Kaplan, 159 F.3d 715, 186 A.L.R. 
Fed. 607 (2d Cir. 1998) (Collateral estoppel can be based upon arbitration proceedings); Deerfield Const. Co. v. 
Crisman Corp., 616 N.W.2d 630 (Iowa 2000) (Arbitration awards have a preclusive effect in later litigation if the 
issues are identical applies to successive arbitrations). 
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intervening change of law - specifically, the Tawney decision - Beaver's claims fall within a 

well-defined exception to the doctrine ofres judicata. 

While this Court has not yet addressed whether an intervening change of law is an 

exception to the doctrine of res judicata, this Court has held that newly discovered facts may 

constitute an exception to the doctrine of res judicata. See Huntington Brick & Tile Co. v. 

Public Service Commission, 107 W. Va. 569, 149 S.E. 677 (1929); Syl. Pt. 2, Blethen v. W. 

Virginia Dep't Of Revenue/State Tax Dep't, 219 W. Va. 402, 633 S.E.2d 531 (2006). In 

Huntington Brick, this Court recognized that "[t]he doctrine of res judicata does not prevent a re

examination of the same question between the same parties when, subsequent to the judgment, 

facts have arisen which may alter the rights of the litigants." Similarly, this Court should 

recognize that the doctrine of res judicata is excepted when there is an intervening change in 

law. 

Other jurisdictions have held that the preclusive effect of res judicata is excepted 

when there is an intervening change in law. The Supreme Court has acknowledged ''the general 

rule that res judicata is no defense where between the time of the first judgment and the second 

there has been an intervening decision or a change in the law creating an altered situation." State 

Farm Mut. Auto. Ins. Co. v. Duel, 324 U.S. 154, 162 (1945). Moreover, the Fourth Circuit held 

that res judicata, like collateral estoppel, "does not apply to a legal ruling if there has been a 

'major' change in the governing law since the prior adjudication that 'could render [the] previous 

determination inconsistent with prevailing doctrine.'" Collins v. Pond Creek Mining Co., 468 

F.3d 213,218 (4th Cir. 2006) (citing Montana v. United States, 440 U.S. 147, 161 (1979)). The 

Tenth Circuit stated that "[t]he doctrines of collateral estoppel and res judicata, however, apply 

only in cases where controlling facts and law remain unchanged. Consequently, res judicata and 
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collateral estoppel are inapplicable where, between the first and second suits, an intervening 

change in the law or modification of significant facts create new legal conditions." Spradling v. 

City o/Tulsa, 198 F.3d 1219, 1223 (lOth Cir. 2000). In Statler v. Catalano, 293 Ill. App. 3d 483, 

691 N.E.2d 384 (l997), the court stated the issue and its holding as follows: "Does a change in 

law resulting from judicial decision or statute subsequent to a case's adjudication eradicate the 

controlling effect of that case's judgment on subsequent related litigation? We hold that it does." 

Id. at 386. 

The rulings above are in accord with the Second Restatement of Judgments, 

which states that, "[e]xcept as stated in Subsections (2), (3), and (4), a valid and final award by 

arbitration has the same effects under the rules of res judicata, subject to the same exceptions 

and qualifications, as a judgment of a court." Restatement 2d of Judgments, § 84 (emphasis 

added). The exception to the general rule is stated as follows: 

§ 28 Exceptions to the General Rule ofIssue Preclusion 

Although an issue is actually litigated and determined by a valid 
and final judgment, and the determination is essential to the 
judgment, relitigation of the issue in a subsequent action between 
the parties is not precluded in the following circumstances: 

(2) The issue is one of law and * * * (b) a new determination is 
warranted in order to take account of an intervening change in 
the applicable legal context or otherwise to avoid inequitable 
administration of the laws; .... 

Restatement o/the Law, Second, Judgments, § 28. (Emphasis added). 

The effect of this change in the law applies doubly to Beaver, in that all other 

lessors with Cabot were compensated in the Cabot Class Action. Thus, if there was ever a case 

where "inequitable administration of the laws" applies, it would be here with Beaver. 

To summarize, it is well-established that the doctrine of res judicata applies with 

equal force to arbitration awards. Because the doctrine of res judicata applies with equal force 
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to arbitration awards, so too should the doctrine's exceptions. This Court's determination that 

newly discovered facts may constitute an exception to the doctrine of res judicata, should apply 

with equal force to an intervening change in the law. Huntington Brick, 107 W. Va. 569, 149 

S.E. 677. Here, Tawney represents a drastic change with respect the legal grounds upon which 

the arbitration panel based its ruling. As a result of this intervening change in law, the parties' 

rights and obligations under the Lease have been drastically altered since the date of the 2004 

Arbitration Award. Because Tawney represent an intervening change of law occurring 

subsequent to the 2004 Arbitration Award, Beaver's claims are excepted under the doctrine of 

res judicata. 

E. 	 THE CIRCUIT COURT DID NOT IMPROPERLY DIRECT THE 
ARBITRATORS' SCOPE OF INQUIRY. 

Defendants argue that, in the event Beaver's claims are not precluded by the FAA 

or res judicata, the Circuit Court improperly directed the scope of the arbitration panel's inquiry. 

This argument, however, is based on the premise that the claims are subject to arbitration. For 

the reasons set forth more fully in Beaver's brief submitted in Appeal No. 16-0905, Defendants 

have waived their right to arbitration by failing to make a timely demand for arbitration and by 

acting inconsistently with an intent to arbitrate Beaver's claims. 

Irrespective of Defendants' waiver, the circuit court did not exceed its authority 

by directing the arbitration panel to accept certain conclusions of law. In its final order, the 

circuit court directed the arbitrators to recognize the Tawney decision as a change in law. The 

circuit court ruled that, "if Tawny [sic] is relevant to the issues to be resolved by the arbitrators 

then Tawny [sic] will trump Wellman." Thus, to the extent the arbitrators find Tawney relevant 

to the issues, the arbitrators are required to acknowledge the Tawney decision as superseding 

Wellman on the issues of post-production deductions. 
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In support of their argument, Defendants cite State ex reI. TD Ameritrade, Inc. v. 

Kaufman, 225 W. Va. 250, 692 S.E.2d 293 (2010) for the proposition that the circuit court may 

only determine the threshold issues of (i) whether a valid arbitration agreement exists and (ii) 

whether the claims fit within the substantive scope of the arbitration agreement. In Kaufman, 

this Court held that the circuit improperly addressed issues expressly reserved for arbitration. Id. 

As such, the circuit court's order went to the merits of the case. 

The facts in Kaufman, however, are notably distinct from those of the present 

matter. Here, Cabot chose to litigate the issue in Circuit Court and, so, should be bound by any 

decision made. Thus, should this Court uphold the Circuit Court's decision to refer the case to 

arbitration, then, such referral should be made subject to any decisions rendered in Circuit Court, 

especially those Cabot chose to have decided. Otherwise, Cabot has the option of picking and 

choosing the decisions is likes and does not like for re-litigation before a new tribunal. Thus, if 

referral to arbitration occurs, it must be subject to all decisions made .. 

F. 	 THE CIRCUIT COURT ERRED BY ORDERING ALL OF BEAVER'S CLAIMS 
TO ARBITRATION. 

Defendants and Beaver are in agreement that Beaver's claims against Cranberry 

are not subject to arbitration. By order dated August 25,2016, the lower court referred this case 

to arbitration on the basis that the Lease between Beaver and Cabot contained an arbitration 

agreement. Notably absent, however, is an arbitration agreement between Beaver and Cranberry. 

As such, Beaver is not bound to arbitrate its claims against Cranberry. As a general rule, "a court 

is not required to compel arbitration between parties who have not agreed to such arbitration." 

State ex reI. United Asphalt Suppliers, Inc. v. Sanders, 511 S.E.2d 134, 138 (W. Va. 1998). As 

such, Beaver cannot be compelled to submit its claims against Cranberry to arbitration. Because 
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no arbitration agreement exists between Beaver and Cranberry, the circuit court erred in referring 

Beaver's claims against Cranberry to arbitration. 

V. CONCLUSION 

For the foregoing reasons, and those set forth in the Brief of Petitioner submitted 

by Beaver in Appeal No. 16-0905, this Court should hold that: (i) Defendants waived their right 

to arbitration; (ii) Beaver's claims against Cabot are not precluded by the FAA; (iii) Beaver's 

claims against Cabot are not precluded by the doctrine of res judicata; and (iv) Beaver is entitled 

to recover back-royalties from 1989 to present consistent with this Court's decision in Tawney. 
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