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III. ASSIGNMENTS OF ERROR 

Cabot Oil & Gas Corporation and Cranberry Pipeline Corporation assert that the Circuit 

Court ofRaleigh County ("Circuit Court") erred as follows: 

1. The Circuit Court erred in ruling that the doctrine ofres judicata did not apply to a 

dispute previously decided by a fmal and binding arbitration award. Not only did the Court err in 

refusing to enforce a final and binding arbitration award, it then applied what it deemed to be a 

limited exception to res judicata that is inapplicable and not recognized by West Virginia law. 

2. Even if the Circuit Court could have ordered a second arbitration of the same 

dispute, the Court improperly instructed the arbitration panel on how to apply the law and directed 

its scope ofauthority. The trial court is limited to determining the threshold issues ofthe existence 

of a valid arbitration agreement and whether the claims fall within its scope. Syl. Pt. 2, State ex 

ref. TD Ameritrade, Inc. v. Kaufman, 692 S.E.2d 293 CW. Va. 2010). Despite this limited role, 

the court went further and improperly directed the arbitration panel to recognize and apply Tawney 

as having "trumped" Wellman. Such a substantive determination is not within the court's 

jurisdiction once it has decided that the issues are proper for arbitration. 

3. The Circuit Court erred by ordering all issues to be arbitrated, even though some 

issues arise from contracts that do not contain an arbitration provision. The Respondent's claims 

before the Circuit Court included claims relevant to a 1977 Agreement regarding construction and 

maintenance ofpipelines. The 1977 Agreement does not contain an arbitration clause, and it does 

not incorporate by reference the 1929 Lease's arbitration clause. Despite the lack of an agreement 

by the parties to arbitrate matters relevant to the 1977 Agreement, the Circuit Court summarily 

ordered all claims, including those that are related to the 1977 Agreement and Petitioner's 

affinnative defenses to those claims, to be arbitrated. 
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IV. STATEMENT OF THE CASE 

A. The 1929 Lease and the 1983 Reorganization 

On April 10, 1929, Beaver Coal Co., Limited ("Beaverll), a large land holding company, 

entered into a lease with Godfrey L. Cabot, Inc. ("Godfrey Cabot"), granting Godfrey L. Cabot the 

right to mine, explore, extract, and remove oil and gas from 11,994 acres of its land. l.A. at 440

60 (the "1929 Lease"). Paragraph 22 of the 1929 Lease contains a clause that requires the parties 

to arbitrate any question regarding "the performance by the Lessee of any of the Articles of [the] 

lease, or ofany covenant contained in any ofsaid Articles ... [.]" Id. at 458. The arbitration clause 

states that "[t]he decisions and awards of such arbitrators, or any two of them, shall be final and 

conclusive and binding upon the parties hereto, with no right of appeal[.]" Id. 

Since the date of the 1929 Lease, there have been twenty (20) supplements, releases, 

amendments, and agreements, which have modified certain terms and conditions and resulted in a 

net increase in acreage so that the lease now covers 17,368 acres (This lease as modified is referred 

to herein as the "Lease II or the 111929 Leasell). See l.A. at 631-848. On August 15,1960, Godfrey 

Cabot sought, in writing, Beaver's consent for its assignment of the Lease to Cabot Corporation 

(IICabot Corp. II), a Delaware corporation wholly owned by Godfrey L. Cabot. J.A. at 563. That 

August 1960 writing declared that Cabot Corp. would "assume and become responsible for all 

debts, obligations and liabilities of and conduct all the functions and business activities formerly 

performed by [the merging companies].11 Id. Beaver did not object. 

Cabot Corp. underwent an internal reorganization pursuant to which it assigned rights to 

wholly-owned subsidiaries. In 1982 Cabot Corp. assigned to Cabot Oil & Gas Corporation 

("Cabot") its oil and gas leases and producing wells, and, in 1983, Cabot Corp. assigned to its 

{B2906367.l } 2 

http:companies].11


wholly-owned subsidiary, Cranberry, its associated pipeline facilities (referred to hereinafter as 

lithe 1983 Reorganization ll). l.A. at 469-512. 

After the 1983 Reorganization, in August 1991, Beaver and Cabot executed a Ratification 

of the 1929 Lease, whereby it was acknowledged that the 1929 Lease was now owned by Cabot 

and it was valid and in full force and effect. l.A. at 513. Since the ratification of the 1929 Lease in 

1991, Cabot has continuously operated and produced gas from the 1929 Lease; Cabot has issued 

royalty checks to Beaver which have been accepted and cashed; and after a dispute regarding 

royalties that resulted in an arbitration decision in 2004, Beaver has accepted and cashed the 

royalty checks that were computed and paid in accordance with the ruling of the arbitrators. l.A. 

at 367. 

B. The 1977 Agreement 

On February 1, 1977, Cabot Corp. and Beaver entered into a document styled as an 

IIAgreementll whereby Beaver granted the right to use, construct, and maintain a pipeline across a 

certain portion of Beaver's property (the 111977 Agreement ll). l.A. at 461-68. As part of the 1983 

Reorganization, an April 4, 1983 Deed (the 111983 Deed ll), publicly recorded in May 1983, 

conveyed to Cranberry lands in various counties (as well as the fixtures and improvements thereon) 

and all of the gathering lines from the wellhead, all pipeline facilities owned by Cabot Corp. 

(together with related right of ways, easements, permits, licenses, and privileges pertaining to 

installation, maintenance, and operation of said systems, and the leases, wells, pipelines and all 

the necessary equipment appurtenant thereto which make up the Raleigh County Storage Pool and 

the X-I Storage Pool in Putnam County). l.A. at 480-502. Beginning in 1983, Cranberry assumed 

pipeline operations on Beaver's property. The 1977 Agreement does not contain an arbitration 

clause, and it does not reference or incorporate the 1929 Lease or its arbitration clause. ld. 
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C. Royalty Claims and Arbitration 

On July 11, 2001, Beaver, pursuant to the 1929 Lease's arbitration clause, brought an 

arbitration proceeding against Cabot to determine whether Cabot's calculation ofroyalty payments 

was proper and whether it could deduct post-production expenses from Beaver's royalty. See lA. 

at 1200-33. The proceedings involved hearings, the examination of witnesses presented by both 

sides, voluminous exhibits and briefings, post-hearing and reply briefing, supplemental briefing 

and reply briefing, responses to arbitrators' inquiries, memoranda for enforcement ofthe arbitration 

award and opposition to enforcement as well as related reply briefmg. Id. 1 The three-member 

arbitration panel issued their decision on July 27, 2004, concluding that Cabot could deduct certain 

post-production expenses from the royalty, but the panel also concluded the amount of the 

deductions should be reduced, and Cabot was ordered to refund Beaver for the underpayments (the 

"Arbitration Decision"). J.A. at 1200-33. The Arbitration Decision applied the then-existing law, 

including Wellman v. Energy Res., Inc., 557 S.E.2d 254 (W. Va. 2001), and concluded it was the 

intent of the sophisticated business entities to allow certain post-production deductions, but that 

the amount charged had to be reasonable and actually incurred. Id The arbitrators also issued a 

"Final Award" in 2005 denying Beaver's request for an award for attorneys' fees. J.A. at 1344-52. 

On June 15,2006, the West Virginia Supreme Court ofAppeals held, in Estate o/Tawney 

v. Columbia Natural Resources, Inc., that certain language in an oil and gas lease drafted by the 

lessee (e.g., that lessor's royalty is to be calculated 'at the well,' 'at the wellhead,' or similar 

language, or that the royalty is 'an amount equal to 1/8 of the price, net all costs beyond the 

wellhead') is ambiguous, and thus ineffective to allow the lessee thereunder to deduct from lessor's 

1 The arbitration between the parties was a private arbitration and subject to a confidentiality agreement with respect 
to various documents and exhibits. Accordingly, many of the documents are not a part of the Circuit Court's record, 
but a discussion ofthe involved-nature of the arbitration is contained in the Arbitration Decision contained ill the Joint 
Appendix; J.A. at 1200-33. 
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royalty "any portion of the costs incurred between the wellhead and the point of sale. II Estate of 

Tawney v. Columbia Natural Resources, 633 S.E.2d 22 (W. Va. 2006). 

On March 7, 2008, Beaver filed this civil action for damages, alleging Cabot was making 

"wrongful deduction[s] of post-production monetary costs and volumes" resulting in an 

lIunderpayment of royalties II , which is the exact same issue that had been previously decided as 

part ofthe final and binding Arbitration Decision from 2004. J.A. at 32-50, 1200-33. 

D. Procedural History Before the Circuit Court of Raleigh County 

The Cabot Defendants previously removed this civil action to federal court and filed a 

motion to dismiss this civil action. J.A. at 25-87. Briefing on the Motion to Dismiss occurred 

mostly in federal court, but the case was remanded with the Motion to Dismiss pending. J.A. at 

113-122. Pursuant to an Agreed Order, the parties submitted proposed findings of fact and 

conclusions of law to the Circuit Court related to the pending Motion to Dismiss. lA. at 1766

1767. On April 20, 2010, the Circuit Court ofRaleigh County issued an order denying the motion, 

ruling in relevant part that Tawney constituted an intervening change in the law, creating an 

exception to the finality of the arbitration decision and the doctrine of res judicata. J.A. at 186

199. ("Res judicata is no defense where, between the time of the first judgment and the second, 

there has been an intervening decision or a change in the law creating an altered situation." (citing 

Comm'r v. Arundel-Brooks Concrete Corp., 152 F.2d 225 (4th Cir. 1945) and Freeman on 

Judgments (5th Ed. 1925), § 713). Accordingly, the Circuit Court concluded that IIdue to the 

intervening change of law in the Tawney decision ... when viewing the facts in a light most 

favorable to Beaver, Beaver at this time states a claim upon which relief may be granted against 

Cabot for underpayment of royalties. II fd. 
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After some discovery and motion practice, on December 11, 2013, the Circuit Court 

entered an Agreed Order Outlining Legal Issues and Setting Briefing Schedule that identified five 

legal issues between the parties that should be resolved in order to proceed in a timely manner. 

J.A. at 355-357. The issues were: "(1) Whether Cabot's 1983 assignment to its wholly-owned 

subsidiary, Cranberry Pipeline Corporation, constitutes a violation of the 1929 Lease or the 1977 

License Agreement; (2) whether the 1929 Lease and/or 1977 License Agreement have been 

forfeited or terminated due to the assignment, or, alternatively, whether Beaver's remedies are 

limited to those compensable damages, if any, which may be allowed by law and proven at trial; 

(3) whether Beaver's claims regarding the assignment are barred by any affirmative defenses 

asserted by Cabot, including ratification of the lease, statutes of limitations, laches, estoppel, 

waiver; (4) whether the award of the arbitrators regarding royalty payments between the parties, 

operates as a res judicata or bar to the re-litigation of the issues decided by the Arbitration Panel, 

and whether the Court's ruling in this regard is suitable for certification to the West Virginia 

Supreme Court of Appeals; and (5) if not barred by res judicata, whether monetary or volumetric 

deductions made by Cabot from Beaver's royalties were improper under the terms of the 1929 

Lease and West Virginia law, and if so, the time period for which Beaver is entitled to damages." 

Id 

The Cabot entities filed a Motion for Partial Summary Judgment and a supporting 

memorandum regarding the five legal issues, which again asserted, anlOng other arguments, that 

Beaver's civil action related to the alleged underpayment of royalties was barred by the prior fmal 

and binding Arbitration Decision and precluded by the doctrine of res judicata. l.A. at 358-402. 

The Plaintiff responded to the partial motion on February 18,2014. J.A. at 1613-35. Cabot replied 

three days later. l.A. at 1636-1649. Beaver also submitted a memorandum to the court addressing 
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the five legal issues, and the Cabot entities responded to the memorandum. After this extensive 

briefing, a hearing was held before the Circuit Court on February 21, 2014. J.A. at 1650-1765. 

An Agreed Order entered on March 27, 2014, required the parties to submit proposed 

orders relating to the pending Motion for Partial Summary Judgment, and the parties submitted 

their respective proposed orders. J.A. at 1766-67. The Cabot entities objected to certain incorrect 

and authorized representations contained in Beaver's proposed order, Beaver responded to the 

objection, and then the parties attempted to informally resolve the matter. l.A. at 1768-1808; 

1859-80. Unable to do so, the parties sought a status conference over a year later in January 2016. 

J.A. at 1881-83. On August 25,2016, the Circuit Court issued its Final Order, and directed the 

clerk to remove the case from its docket. J.A. at 1887-1916. 

The Final Order recites some of the procedural history of the case, incorporates by 

reference the Order Denying Motion to Dismiss, and ultimately disposes of all claims before it by 

stating it lacked jurisdiction and ordering arbitration ofall the issues and claims presented. J .A. at 

1887-1916. The Final Order again disagreed with the Petitioners' argument that the arbitration 

award was final and binding and is res judicata and that the Circuit Court, or any adjudicatory 

body for that matter, lacks jurisdiction of the barred claims. In addition, the Final Order referred 

all claims to arbitration on the basis of the arbitration clause contained in the 1929 Lease. The 

Circuit Court's referral to arbitration includes all Beaver's claims arising from the 1977 

Agreement, and Petitioner's affirmative defenses to those claims. The 1977 Agreement has no 

arbitration clause. J.A. at 461-68. 

The nature of the Final Order entered by the Circuit Court is unique because the parties and 

the Circuit Court agreed, by entry ofthe Agreed Order Outlining Legal Issues andSetting Briefing 

Schedule entered on December 11, 2013, to submit to the jurisdiction of the Circuit Court on five 
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distinct legal issues where each party argued the material issues in dispute related to their claims 

and defenses were not in dispute. lA. at 355-57. This was agreed to because the parties and Court 

found that ''the resolution of certain outstanding legal issues is necessary in order for the case to 

proceed in a timely fashion." Id. On the five legal issues, the Petitioners Cabot and Cranberry 

moved for Partial Summary Judgment, which resulted in the entry ofthe Final Order. J.A. at 358

402 ("On January 13, 2016, action in this case was reinitiated with the filing of a request for this 

Court to rule upon the five issues raised in the Motion for Summary Judgment filed by the 

defendants.). 

v. SUMMARY OF THE ARGUMENT 

In 2004, the arbitration panel found that certain post-production expenses from royalties 

were allowable, but that pursuant to this Court's ruling Wellman v. Energy Resources, Inc., 210 

W.Va. 200, 557 S.E.2d 254 (2001), certain deductions, or the amount of the deductions, were not 

allowable. The arbitration panel set a specific formula to determine allowable deductions and 

designate those which were not allowable going forward. The parties operated pursuant to the 

Arbitration Decision from 2004 but the Respondent brought suit in the Circuit Court of Raleigh 

County in 2008 alleging it was entitled to recalculation ofroyalties pursuant to this Court's holding 

in Tawney, 633 S.E.2d 22 (W. Va. 2006). 

The 1929 Lease at issue is not a typical form lease utilized by an oil and gas lessee, and it 

is twenty pages long and was negotiated by sophisticated commercial parties. The 1929 Lease 

states that "[t]he decisions and awards of such arbitrators, or any two of them, shall be final and 

conclusive and binding upon the parties hereto, with no right of appeal[.]" Notwithstanding, 

Respondent argued that the Tawney case revived its claim. The Circuit Court agreed, finding that 

the law expressed in Tawney "went beyond the specific issues identified in the Wellman case and 
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identified and resolved issues that specifically related to the imposition of costs not specifically 

identified in the Wellman case." Order, p. 15. Despite two attempts by Petitioners to enforce the 

finality of the Arbitration Decision and the doctrine of res judicata, the Respondent's claims were 

allowed to stand based on an allegedly intervening change of law and an exception never before 

recognized or adopted by the Supreme Court of Appeals, let alone in the face of an arbitration 

provision that expressly waives appeal and establishes finality. Accordingly, Petitioners seek 

review of the Circuit Court's failure to apply the doctrine of finality and res judicata to the issue 

of royalty calculations and its order that the issue to be arbitrated again. 

Even if the royalty dispute could legally be arbitrated a second time, the Circuit Court 

exceeded the scope ofits authority by ordering that the arbitrator conduct arbitration in accordance 

with the directive of the Final Order's conclusions of law, which also incorporate the conclusions 

oflaw in the Order Denying Motion to Dismiss. Specifically, the Circuit Court directed the panel 

to consider Tawney to have more precedential weight than Wellman. 

Finally, the Circuit Court summarily compelled arbitration on all of Beaver's remaining 

claims and Cabot's affirmative defense, including those claims brought under the 1977 Agreement, 

which does not contain an arbitration clause. The 1977 Agreement also does not in any way 

incorporate by reference the 1929 Lease or its arbitration clause, meaning the referral of the 

entirety of Beaver's claims to arbitration pursuant to the clause contained in the 1929 Lease is 

clear error. As such, the claims related to the 1977 Agreement and the affirmative defenses 

asserted by the Petitioners should be remanded to the Circuit Court for further consideration 

consistent with the respective contract language. 

VI. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 
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The legal, factual, and complex procedural issues presented in this Petition are unique and 

they merit oral argument. The exception to the finality of an arbitration award relied upon by the 

Circuit Court has never been adopted by the Supreme Court of Appeals of West Virginia and 

would allow all arbitration decisions to the reopened and relitigated based on any alleged "changes 

of law." Arbitration would no longer be a viable final process to resolve business disputes. The 

implications raised herein are a matter of public importance regarding the fmality of arbitration 

decisions and the reliability and enforceability ofjudgments. The Petitioners request oral argument 

pursuant to Rule 20 of the Rules ofAppellate Procedure. 

Many issues raised in this appeal have significant overlap with issues raised by Beaver 

Coal Company in its Notice of Appeal, assigned as Appeal No. 16-0905 by this Court. For this 

reason, the parties submitted a Joint Appendix, but the Petitioners believe that judicial efficiency 

in these appeals would be best served if the oral arguments in both appeals are held jointly. 

VII. ARGUMENT 

A. Standard of Review. 

This Court's review of the Order entered by the Circuit Court is de novo. See Syi. Pt. 1, 

Painter v. Peavy, 451 S.E.2d 755 (W. Va. 1994) ("A circuit court's entry of summary judgment is 

reviewed de novo."). The Circuit Court's Final Order decided the issues raised in the Motionfor 

Partial Summary Judgment, and resulted in the removal ofthe case from the Circuit Court's docket 

and ordering all remaining claims be sent to arbitration. J .A. at 1887-1916. "Although our standard 

of review for summary judgment remains de novo, a circuit court's order granting summary 

judgment must set out factual findings sufficient to permit meaningful appellate review. Findings 

offact, by necessity, include those facts which the circuit court finds relevant, determinative ofthe 

issues and undisputed." Stoutv. RavenswoodAluminum Corp., 428, 533 S.E.2d 359, 360 (W. Va. 
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2000). The Final Order contained substantive findings of fact and conclusions of law sufficient to 

permit this Court meaningful appellate review. 

Additionally, while the scope of Circuit Court's review should have been limited to the 

summary judgment standard, the Final Order incorrectly found that "[t]he parties expressly agreed 

and did empower this Court to act as the fmder of fact and to resolve all factual issues presented. 

This Court was further empowered and was specifically requested to fmally adjudicate the 

conflicts presented in the list ofFive Issues." l.A. at 1887-1916. This finding by the Circuit Court 

is in error because the Petitioners expressly objected to the Circuit Court serving as the finder of 

fact and submitted the five legal issues for consideration pursuant to standards governing summary 

judgment. l.A. at 1859-61. 

B. 	 The Arbitration Was by Contractual Agreement Final and Binding with No Right 

of Appeal or Relitigation. 

The issue before the Circuit Court involved the interplay ofthe doctrine ofres judicata and 

the limitations ofbargained-for fmality ofarbitration awards. The Circuit Court blended the issues 

of res judicata and its application to setting aside an arbitration award together as one issue and 

did not correctly apply the limited circumstances under which an arbitration award can be set aside. 

The 1929 Lease is an agreement by parties who are citizens ofdifferent states and involves 

the production and sale of natural gas in interstate commerce. The Federal Arbitration Act, 9 

U.S.C § 1, et seq. (FAA), therefore applies. This Court recently acknowledged the criteria for 

setting aside an arbitration award: 

Under section ten of the FAA, an arbitration award may be vacated 
for the following four grounds: 
(1) where the award was procured by corruption, fraud, or undue 
means; 
(2) where there was evident partiality or corruption in the arbitrators, 
or either of them; 
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(3) where the arbitrators were guilty of misconduct in refusing to 
postpone the hearing, upon sufficient cause shown, or in refusing to 
hear evidence pertinent and material to the controversy; or of any 
other misbehavior by which the rights of any party have been 
prejudiced; or 
(4) where the arbitrators exceeded their powers, or so imperfectly 
executed them that a mutual, final, and definite award upon the 
subject matter submitted was not made. 

Cunningham v. LeGrand, 785 S.E.2d 265,269 (W. Va. 2016) (quoting 9 U.S.C § 10 (2012)). In 

Cunningham, the Court engaged in a discussion of the Supreme Court of the United States' 

decision in Hall Street Associates, L.L.c. v. MatteI, Inc., 552 U.S. 576,128 S. Ct. 1396,1701. Ed. 

2d 254 (2008), where the high court decided that despite an agreement for review ofan arbitrator's 

decision outside the scope of the FAA, 9 U.S.C. § 10-11 provide "the exclusive reginles for 

review" under the statute. Cunningham, 785 S.E.2d at 269-70 (quoting Hall Street, 552 U.S. at 

590). None of the grounds set forth in the FAA for vacating the arbitration award are present in 

this matter, nor were they alleged to be by Beaver. 

The Cunningham opinion went on to acknowledge that the circuit court "correctly 

recognized that the petitioner's lack of allegations of fraud or other illegal conduct effectively 

rendered the merits of the arbitrator's decision beyond review." Id. at 271. In support of this, 

Cunningham cited to Clinton Water Ass'n v. Farmers Constr. Co., 254 S.E.2d 692,694 (W. Va. 

1979), including that '" [i]t has long been the rule in this State that where parties have undertaken 

arbitration, their award is binding and may only be attacked in the courts on the basis of fraud or 

on those grounds set out in W. Va. Code, 55-10-4.'" Id. (quoting Clinton Water, 254 S.E.2d at 

694). As discussed herein, Beaver does not attack the arbitration award on grounds offraud or any 

malice as set forth in Clinton Water, and consequently, the merits of the arbitration award are 

beyond review. In order to overcome the effect of res judicata in the context of an arbitration 

award, (1) either the circumstances described in the FAA, or if under West Virginia law, West 
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Virginia Code § 55-10-25 and the Clinton Water test should be met, and (2) the claim must not be 

barred by res judicata either because it is not barred by the doctrine in the first place, or because 

it falls within a limited exception to the doctrine. See Clinton Water Ass'n v. Farmers Constr. Co., 

254 S.E.2d 692,694 (W. Va. 1979); W. Va. Code § 55-10-25 (2016). 

It is undisputed that the issue of the methodology used to compute Beaver's royalty 

payments was decided by an arbitration panel in a final and binding arbitration. "A body of West 

Virginia case law has evolved over the years that mandates arbitration awards be recognized as 

binding and final as to the matters presented." Rashidv. Schenck Constr. Co., 438 S.E.2d 543,547 

(W. Va. 1993) '''Awards by arbitration are to be favored and liberally construed and are not to be 

set aside unless they appear to be founded on grounds clearly illegal.'" Cunningham v. LeGrand, 

785 S.E.2d 265,269 (W. Va. 2016) (quotin~ Board ofEduc. v. W Harley Miller, Inc. ("Harley 

Miller 11',),236 S.E.2d 439, 451 n.7 (W. Va. 1977)); see Three S Del., Inc. v. DataQuicklnfo. Sys., 

492 F.3d 520,527 (4th Cir. 2007) ("In order for a reviewing court to vacate an arbitration award, 

the moving party must sustain the heavy burden of showing one of the grounds specified in the 

Federal Arbitration Act or one of certain limited common law grounds."). "'[T]he award will not 

be set aside for a mistake of law, unless it is so glaring as to shock the conscience and warrant the 

conclusion that the arbitrators were biased, prejudiced, or influenced by some ulterior motive. '" 

Clinton Water Ass'n v. Farmers Constr. Co., 87, 254 S.E.2d 692, 694 (W. Va. 1979) (quoting 

Boomer Coal & Coke Co. v. Osenton, 133 S.E. 381 (1926)). 

Plaintiff does not allege bias, prejudice, or other forms of malicious influence, nor does it 

allege there was a mistake of law. The law was applied correctly. The Circuit Court's Order 

correctly cited the permissible grounds for setting aside an arbitration award as enumerated in West 

Virginia Code § 55-10-25. 1.A. at 1887-1916, but none apply here. The Circuit Court also correctly 
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cited the limited circumstances by which an award may be set aside. 1.A. at 1887-1916; 

Broadhead-Garrett Company v. Davis Lumber Company, 124 S. E. 600 0N. Va. 1924) ("A 

mistake oflaw will not vitiate award by arbitrators not required by submission to follow strict rules 

of law, unless it is so glaring as to shock the conscience and warrant conclusion that arbitrators 

were biased, prejudiced or influenced by some ulterior motive."). Notwithstanding its citations to 

the limited situations in which an arbitration award may be set aside, the Circuit Court did not 

apply any of these circumstances to the case at bar; rather, it solely entertained and ultimately 

applied an "exception" to the fmality of arbitration decisions and res judicata that has never been 

recognized by this Court. 

The parties specifically waived the right to reconsideration ofthe already-arbitrated issues. 

The 1929 Lease is not a form lease, it is twenty pages in length, and it was bargained for between 

two commercially sophisticated parties. "The [Federal Arbitration Act] recognizes that an 

agreement to arbitrate is a contract. The rights and liabilities of the parties are controlled by the 

state law of contracts." Schumacher Homes ofCircleville, Inc. v. Spencer, 787 S.E.2d 650, 658 

0N. Va. 2016). "A valid written instrunlent which expresses the intent of the parties in plain and 

unambiguous language is not subject to judicial construction or interpretation but will be applied 

and enforced according to such intent." Cotiga Dev. Co. v. United Fuel Gas Co., 486, 128 S.E.2d 

626,629 (W. Va. 1962). The arbitration clause in the 1929 Lease states that "[t]he decisions and 

awards of such arbitrators, or any two of them, shall be final and conclusive and binding upon the 

parties hereto, with no right of appeal[.]" It is clear from the plain and unambiguous language 

contained in the arbitration clause that the parties did not contemplate review and relitigation of 

matters deemed "fmal and conclusive and binding." 
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The Supreme Court of the United States and this Court have repeatedly held agreements to 

arbitrate strictly enforceable. As Justice Workman noted in her recent concurrence in Salem Int'l 

Univ., LLC v. Bates, the United States Congress has expressed a pro-arbitration policy that is 

repeatedly upheld by the Supreme Court. Salem Int'l Univ., LLC v. Bates, No. 15-0948,2016 W. 

Va. LEXIS 881, at *20 (Nov. 16,2016) (Workman, J., concurring). The FAA dictates a policy 

in favor of arbitration and its enforcement as a contract: 

A written provision in any maritime transaction or a contract 
evidencing a transaction involving commerce to settle by arbitration 
a controversy thereafter arising out of such contract or transaction, 
or the refusal to perform the whole or any part thereof, or an 
agreement in writing to submit to arbitration an existing controversy 
arising out of such a contract, transaction, or refusal, shall be valid, 
irrevocable, and enforceable, save upon such grounds as exist at law . 
or in equity for the revocation of any contract. 

9 U.S.C.S. § 2 (2016); see AT&TMobility LLCv. Concepcion, 563 U.S. 333, 339,131 S. Ct. 1740, 

1745 (2011) ("'We have described this provision as reflecting both a 'liberal federal policy 

favoring arbitration,' and the 'fundamental principle that arbitration is a matter of contract[.]' In 

line with these principles, courts must place arbitration agreements on an equal footing with other 

contracts, and enforce them according to their terms[.]" (internal citations omitted)); see also 

Schumacher Homes ofCircleville, Inc. v. Spencer, 787 S.E.2d 650,658 (W. Va. 2016) ("The FAA 

recognizes that an agreement to arbitrate is a contract. The rights and liabilities of the parties are 

controlled by the state law of contracts."); State ex reI. Ocwen Loan Servicing, LLC v. Webster, 

752 S.E.2d 372, 391 (W. Va. 2013) ("[The FAA] reflects the overarching principle that arbitration 

is a matter of contract. And consistent with [the FAA], courts must rigorously enforce arbitration 

agreements according to their terms[.]") (quoting Am. Express Co. v. Italian Colors Rest., 133 S. 

Ct. 2304, 2309, 186 L.Ed.2d 417,424 (2013)) (internal quotation and citations omitted). 
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In West Virginia, a contract is to be enforced on its terms absent ambiguity. See Cotiga 

Dev. Co. v. United Fuel Gas Co., 486, 128 S.E.2d 626, 629 (W. Va. 1962). When two 

commercially sophisticated entities contract that "[t]he decisions and awards of such arbitrators, 

or any two of them, shall be final and conclusive and binding upon the parties hereto, with no 

right of appeal," (emphasis added), it is quite clear from the language in the contract that they did 

not intend to relitigate anything decided in fmality by the arbitration panel. J.A. at 440-60. To 

fmd otherwise, as the Circuit Court did, is not only engaging in impemussible judicial construction 

of a plain and unambiguous contract term, it is also doing so in a manner unsupported by any 

language of the contract of other supporting facts. Such a determination is in direct violation of 

Section 2 of the FAA, which mandates states treat an agreement to arbitrate as they would any 

other contract. 

C. 	Even if the Arbitration Was Not Final and Binding, the Relitigation of the Post

Production Costs Issue Is Barred by the Doctrine of res judicata. 

As discussed, the Circuit Court neglected to render any findings of fact or conclusions of 

law regarding the application of West Virginia Code § 55-10-25 or the Clinton Water test to the 

case at bar. It then proceeded to apply an "exception" to res judicata that is inapplicable to this 

matter because there has been no material change in the law and the West Virginia has not 

recognized the exception. 

1. The Doctrine of res judicata Applies to Arbitrations. 

In support of its contention that claim preclusion is not applicable to the arbitration process 

particularly where an exception is involved, Beaver relied on the Restatement of the Law, 

Judgments 2d, § 84, in its opposition to the Petitioners' Motion for Partial Summary Judgment. 

J.A. at 1613-35. Yet, this Court has never adopted this section of the Restatement, let alone 
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comment f, on which Beaver relied. Moreover, the Restatement is contrary to the FAA and 

underlying policy favoring finality of arbitrated decisions. 

This Court has long recognized that res judicata applies to awards by arbitrators, noting as 

early as 1926 that "[t]heir decision on matters of fact and law is conclusive, and all matters in the 

award are thenceforth res judicata, on the theory that the matter has been adjudged by a tribunal 

which the parties have agreed to make final, a tribunal oflast resort for that controversy." Boomer 

Coal & Coke Co. v. Osenton, 133 S.E. 381,385 (W. Va. 1926); see also Mellon-Stuart Co. v. Hall, 

359 S.E.2d 124, 132 (W. Va. 1987) (noting that the Supreme Court of Appeals of West Virginia 

has recognized the principle that res judicata will be applied where a panel is acting in a judicial 

capacity, resolves disputed issues of fact, and affords the parties a full and fair opportunity to 

litigate those matters in dispute). 

The application of res judicata is contingent on the presence of three elements: (1) there 

was a final adjudication on the merits in a prior action by a court having jurisdiction of the 

proceedings, (2) the two actions involve the same parties or persons in privity with those parties, 

and (3) the cause of action in the second suit is identical to the cause of action determined in the 

prior action or could have been resolved in the prior action, then res judicata bars the prosecution 

of the second suit. Blake v. Charleston Area Medical Center, Inc., 498 S.E.2d 41, 48 (W. Va. 

1997). 

The record clearly shows that the three elements outlined in Blake were present in the 

matter before the Circuit Court. First, the issue ofCabot's deduction of post-production costs was 

brought before an arbitration panel having jurisdiction over the matter pursuant to the arbitration 

clause contained in Paragraph 22 of the 1929 Lease. The panel decided the issue as memorialized 

in the Arbitration Decision dated July 27,2004, a final adjudication on the merits. J.A. at 1200
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33. Second, the parties to the action before the Circuit Court were identical to those before the 

arbitration panel. Third, the cause of action is the same in all respects because the Plaintiff seeks 

damages in the form of post-production costs deducted from royalty payments, an issue 

adjudicated on its merits by the arbitration panel and decided in the panel's Arbitration Decision 

and Final Award. 

2. The Tawney Decision Did Not Reverse Wellman. 

The Circuit Court concluded that Beaver's post-production royalty claims fall within a 

limited exception to res judicata based on a "subsequent change in the law," finding that the 

Wellman decision was "effectively reversed by the Supreme Court ofWest Virginia in its decision 

in the case Estate o/Tawny [sic] v. Columbia Natural Resources, L.L.C." J.A. at 1897. This Court 

has concluded, however, that the decision in Tawney was consistent with its holdings in Wellman, 

and at no point were any holdings from Wellman reversed. See Tawney, 633 S.E.2d 22 (W. Va. 

2006); Leggettv. EQT Prod Co., No. 16-0136,2016 W. Va. LEXIS 890, at *13 (Nov. 17,2016) 

("Thus, our ultimate holding in Tawney that ambiguous lease language such as "at the wellhead" 

was ineffective to permit the lessee to deduct post-production costs from the lessor's royalty 

payments left us to fall back on 'our generally recognized rule' in Wellman that the implied 

covenant to market thrust those costs wholly upon the lessee."). 

The Tawney opinion expands on Wellman, addressing the "at the wellhead" language in a 

case where the oil and gas leases in question were form leases drafted by the lessee. Wellman held 

that "If an oil and gas lease provides that the lessor shall bear some part of the costs incurred 

between the wellhead and the point of sale, the lessee shall be entitled to credit for those costs to 

the extent that they were actually incurred and they were reasonable[,]" but it did not address the 

specific language at issue in Tawney. SyL Pt. 5, in part, Wellman v. Energy Res., Inc., 557 S.E.2d 
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254, 257 (W. Va. 2001). The Tawney decision stated that the present dispute boils down to 

"whether the "at the wellhead"-type language at issue is sufficient to alter our generally recognized 

rule that the lessee must bear all costs of marketing and transporting the product to the point of 

sale." Tawney, 633 S.E.2d at 28. Thus, Tawney was not a reversal of Wellman; it is the application 

of Wellman to specific lease language drafted by the lessee. Any exception to res judicata for 

intervening "changes in the law" is inapplicable here because the arbitration panel applied the law 

applicable at the time and the alleged "change" is not a legitimate basis to reopen a "fmal and 

binding" arbitration decision. 

3. 	 West Virginia Law Does Not Recognize the Limited Exception to Res Judicata 
Relied on by the Circuit Court. 

In the Final Order, the Circuit Court does not cite to any cases, from this jurisdiction or 

another, supporting its application of "the limited exception to [res judicata] and identified as a 

'subsequent change in law.'" J.A. at 1900. (quote citation absent in original). But the Final Order 

incorporates its prior Order Denying Motion to Dismiss, entered July 13, 2010, and that order 

addresses the purported exception in more detail. The Order Denying Motion to Dismiss contains 

two relevant paragraphs to subsequent changes in law: 

20. Res judicata is no defense where, between the time 
ofthe first judgement and the second, there has been an intervening 
decision or a change in the law creating an altered situation. 
Freeman on Judgments (5th Ed. 1925), § 713; (quoted in Commr. V. 
Arundel-Brooks Concrete Corp., 152 F.2d 225 (4th Cir. 1945)). 

21. Thus, an intervening change in the law creates an 
exception to the general concepts offmality and bar by res judicata, 
and is applicable to subsequent litigation by the same parties. 
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l.A. at 186-199. The case relied on by the Circuit Court, Commr. v. Arundel-Brooks Concrete 

Corp., is a 1945 case from the Fourth Circuit Court of Appeals on appeal from the United States 

Tax Court, and it is inapplicable. 

Arundel-Brooks involves the determination ofwhether a taxpayer may base its depreciation 

allowance on the full cost of its plant despite a $20,000.00 contribution from another company. 

Arundel-Brooks, 152 F.2d 225,226. In the 1937 tax year, the court ruled that the taxpayer was 

entitled to base depreciation on the amount ofthe full cost, but the same issue was again challenged 

by the Commissioner of Internal Revenue for the tax years 1939 and 1940 due to a subsequent 

change in the law. In the litigation related to the latter years, the taxpayer argued that since the 

issue and parties were identical to the previous case, the prior holding was res judicata. The court 

noted that the Supreme Court applies res judicata in actions concerning state taxes, but that the 

doctrine would not apply to the particular matter before the court because there was a supervening 

decision of law by the Supreme Court that held a taxpayer was only entitled to base depreciation 

allowance on the cost to the taxpayer. 

In its analysis, the Arundel-Brooks court cited cases mostly regarding sequential tax court 

determinations; however, the language cited by the Circuit Court in this matter was taken from a 

quote of a Supreme Court ofthe United States case cited in Arundel-Brooks addressing Wisconsin 

law. ld. at 227; State Farm Mut. Auto. Ins. Co. v. Duel, 324 U.S. 154, 162, 65 S. Ct. 573, 577 

(1945). Specifically, the quoted case discussed whether a case determining the validity of a state 

statute under the Due Process Clause of the Fourteenth Amendment or the Full Faith and Credit 

Clause ofArticle 4 Section 1 of the United States Constitution operates as res judicata if the law, 

itself, was changed and a new suit was brought. ld. 
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The current circumstance is nothing like the underlying facts or legal issues presented in 

Arundel-Brooks. This is not a tax case where, by virtue of the annual nature of taxes, it is very 

likely that similar issues will arise between an individual and the Internal Revenue Service more 

than once, particularly if new law applies to different tax filing years. Moreover, the Internal 

Revenue Service and the taxpayer had not contractually agreed to a final and binding arbitration 

proceeding to resolve all disputes. In order for the instant facts to be analogous with the procedural 

and legal nature of Arundel-Brooks, the Commissioner in Arundel-Brookes should have been 

seeking to reverse the 1937 findings based on the new case law, not seeking to apply new law to 

new filings. Further, the quote relied on by the Circuit Court that "[r ]es judicata is no defense 

where, between the time of the first judgement and the second, there has been an intervening 

decision or a change in the law creating an altered situation[,]" illustrates its inapplicability here 

because it clearly speaks to concurrent actions. Indeed, res judicata is not a defense to an already

pending second action on a second factually unique claim. As in Duel, the Supreme Court case 

cited by the Fourth Circuit, the quote was made in the context of the refusal of 1942 and 1943 

insurance licenses while another case regarding a 1944 license refusal was pending in Wisconsin 

courts. Similar to the tax cases that cite to it, this language is applicable to only overlapping or 

sequential actions involving separate claims, where the parties did not contractually agree to a fmal 

and binding arbitration. 

West Virginia law does provide an exception to the doctrine of res judicata when the 

underlying facts are different. The underlying facts did not change in this case, and that is the only 

possible situation which could possibly justify an exception to res judicata. "The doctrine of res 

judicata does not prevent a re-examination of the same question between the same parties when, 

subsequent to the judgment, facts have arisen which may alter the rights of the litigants." 
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Huntington Brick & Tile Co. v. Public Service Commission, 149 S.E. 677 (W. Va. 1929). A critical 

distinction can be made between cases where the facts have changed so that the claim could not 

have been previously brought before the prior court, and cases where the parties' circumstances 

are identical but the law governing their circumstances may have changed. This Court has never 

adopted that an alleged change in law is an exception; rather, in the arbitration context it has even 

held a mistake in application of law, absent fraud or bias, is still final and binding. See Clinton 

Water Ass'n v. Farmers Constr. Co., 87, 254 S.E.2d 692, 694 (W. Va. 1979); Cunningham v. 

LeGrand, 785 S.E.2d 265,269 (W. Va. 2016). Accordingly, there is no support in West Virginia 

jurisprudence for the exception applied by the Circuit Court in the Final Order. 

4. 	 To Further the Interests of Predictability of the Law and Judicial Economy, the 
Application of res judicata Should Not Be Subject to the Exception Articulated 
by the Circuit Court. 

This Court has long recognized the importance of the res judicata doctrine to the stability 

and predictability of rule of law as well as to judicial economy. See Marguerite Coal Co. v. 

Meadow River Lumber Co., 127 S.E. 644, 646 (W. Va. 1925) ([Resjudicata] is founded upon two 

maxims of the law, one ofwhich is that a man should not be twice vexed for the same cause, the 

other that it is for the public good that there be an end of litigation.) (internal citations omitted); 

id ("If judicial decisions were to be lightly disregarded, we should disturb and unsettle the great 

landmarks ofproperty. "); id at 647 ('IMen and corporations have invested their money on the faith 

ofthe correctness and stability ofthe principles announced in the former case. "). To operate under 

the exception created by the Circuit Court opens a countless number of previously final legal 

disputes to threat of relitigation. Any time this Court modifies, overrules, clarifies or decides 

previously unsettled law, former litigants could seekjudicial intervention to set aside an arbitration 

decision. The "limited exception" relied upon by the Circuit Court would open the Pandora's Box 
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of creative challenges to previously decided commercial disputes decided by arbitration. It is in 

the interests ofjudicial economy and the finality of prior judgments to reject the exception to res 

judicata relied on by the Circuit Court. 

D. Even If the Arbitration Award Could be Relitigated, The Circuit Court Exceeded 

Its Scope of Authority in Violation of the Severability Doctrine. 

The severability doctrine "pemuts trial courts to address challenges to an arbitration clause 

but reserves to arbitrators challenges to the contract as a whole." State ex reI. TD Ameritrade, Inc. 

v. Kaufman, 692 S.E.2d 293 (W. Va. 2010). When determining whether a particular issue is 

subject to arbitration, circuit courts have very limited discretion: "[T] the authority ofthe trial court 

is limited to determining the threshold issues of (1) whether a valid arbitration agreement exists 

between the parties; and (2) whether the claims averred by the plaintiff fall within the substantive 

scope of that arbitration agreement." Sy1. Pt. 2, in part, Kaufman, 692 S.E.2d 293. The Circuit 

Court cited this exact language, yet it expanded its analysis to include what law an arbitration panel 

should consider relevant to a particular claim. J.A. at 1899-1902. 

In Kaufman, the petitioner sought a writ of prohibition to prevent the trial court from 

enforcing an order compelling arbitration and ordering the arbitrator to adopt its findings of facts 

and conclusions of law. Kaufman, 692 S.E.2d at 294. In the judgment section of it its referral 

ruling, the trial court ordered the arbitrator to follow the directive of the trial court, and this Court 

determined that the trial court "committed error by addressing issues clearly subject to arbitration 

when issuing its referral order." Id.at 294,296. 

The facts in the present matter are almost identical to those in Kaufman. In the Final Order, 

the Circuit Court found in its conclusions of law that ''the arbitrators will be required to recognize 

the existence ofthe change in law identified in the Tawny [sic] case and to the extent the arbitrators 
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are required to determine the relative positions of the parties in this case, if Tawny [sic] is relevant 

to the issues to be resolved by the arbitrators then Tawny [sic] will trump Wellman." J.A. at 1902. 

The Circuit Court included in its final "ORDER" section that "[t]he arbitration herein ordered shall 

be conducted pursuant to the requirements of that contract and the rulings in this order." Id 

Exactly like the order of the trial court in Kaufman, the Circuit Court in the instant matter ordered 

the arbitrator to conduct proceedings in accordance with its conclusions of law. And just like in 

Kaufman, that order by the Circuit Court exceeds the scope of the court's authority in violation of 

the severability doctrine. 

E. The Circuit Court Erred by Ordering All Issues to Be Arbitrated, Even Though 

Some Issues Arise from Contracts That Do Not Contain an Arbitration Provision. 

Before the Circuit Court were numerous claims pertaining to the 1977 Agreement, and they 

are entirely independent ofthe claims related to the 1929 Lease. In its Complaint, the Respondent 

claimed that assignments were made in violation of the 1977 Agreement and sought a declaration 

of forfeiture of the 1977 Agreement. J .A. at 9-22. The 1977 Agreement does not contain an 

arbitration clause, and it does not incorporate by reference the 1929 Lease's arbitration clause. 

Despite the lack ofarbitration language, the Circuit Court summarily ordered all claims, including 

those that are related to the 1977 Agreement and Petitioners' affirmative defenses, to be arbitrated 

pursuant to the terms ofthe 1929 Lease. J.A. at 1902. The 1977 Agreement does not even reference 

the 1929 Lease, let alone incorporate it by reference. See Syl. Pt. 2, State ex reI. U-Haul Co. v. 

Zakaib, 752 S.E.2d 586, 589 (W. Va. 2013) "In the law of contracts, parties may incorporate by 

reference separate writings together into one agreement. However, a general reference in one 

writing to another document is not sufficient to incorporate that other document into a final 

agreement. To uphold the validity ofterms in a document incorporated by reference, (1) the writing 
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must make a clear reference to the other document so that the parties' assent to the reference is 

unmistakable; (2) the writing must describe the other document in such terms that its identity may 

be ascertained beyond doubt; and (3) it must be certain that the parties to the agreement had 

knowledge of and assented to the incorporated document so that the incorporation will not result 

in surprise or hardship." On this issue, the Notice of Appeal in Appeal No. 16-0905 agrees with 

the present Petitioners' arguments, and for that reason, the Petitioners do not anticipate that this 

issue will be contested. 

VIII. CONCLUSION 

In conclusion, for the foregoing reasons, the Petitioners request that this Court (1) reverse 

the decision of the Circuit Court regarding the issue of the finality ofthe Arbitration Decision and 

applicability of res judicata with respect to the royalty dispute between the parties and remand 

with instructions to enter judgment in favor of Cabot and Cranberry on its motion for partial 

summary judgment; (2) reverse the Circuit Court's Final Order to the extent that it orders the 

arbitration panel to consider the Circuit Court's conclusions of law, including that Tawney is of 

more precedential consequence than Wellman; (3) reverse the Final Order's referral of all issues 

to arbitration; and (4) remand those issues regarding the 1977 Agreement and Petitioner's 

affirmative defenses to the Circuit Court for further consideration. 

CABOT OIL & GAS CORPORATION and 
CRANBERRY PIPELINE CORPORATION, 

By Counsel 

Timo M. Her (WVSB No. 2564) 
tmiller@babstcalland.com 
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