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IN THE CIRCUIT COURT OF RALEIGH COUNTY, WEST VIRGINIA 

BEAVER COAL COMPANY, LIMITED, 

Plaintiff, 

v. CIVIL ACTION NO. 08-C-210-H 

CABOT OIL & GAS CORPORAnON, 

a Delaware Corporation; and CRANBERRY PIPELINE 

CORPORATION, a Delaware Corporation, 


Defendants. 


ORDER STAYING CASE AND ORDERING THE PARTIES TO ARBITRATlON AS 
REQUIRED BY PARAGRAPH NUMBERED TWENTY SECOND OF THE 1929 LEASE 

Procedural Background 

On March 7, 2008, the Plaintiff, Beaver Coal Company, filed a "Complaint and Petition for 

injunctive Relief" On April 9, 2008, the Defendant Cabot Oil and Gas filed a Notice ofRcmoval 

to the United States District Court for the Southern District of West Virginia at Beckley. The 

defendants' Motion to Dismiss was docketed in the United States District Court on April 15, 

2008. On May 5, 2008, Beaver Coal Company filed its Motion to Remand Case, with minimal 

memorandum attached, to the Circuit COUlt of Ralcigh County, West Virginia. A scheduling 

order was docketed on May 14, 2008, establishing a trial date of May 12, 2009. Significant 

discovery was completed between May 14,2008, and February 18,2009. When the proceedings 

were remanded to the Circuit Court of Raleigh County, West Virginia it was necessary for the 

Circuit COlilt of Raleigh County to rule on defendants' Motion to Dismiss. 

On Allgust 8, 2009, notice was given for a hearing on defendants' previollsly filed Motion to 

Dismiss. The hearing was scheduled for November 16,2009. On February 3, 2010, an Agreed 

Order was entered that required the pmties to supply the Court with their Proposed Findings of 

Fact and Conclusions of Law regarding the pending Motion to Dismiss. The proposed Findings 



of Faet and Conclusions of Law were to be supplied to the Court no later than FeblUary 10,20] 0. 

An order dated July 13, 2010, that denied defendants' Motion to Dismiss was entered by the 

Court. On August 16,2010, the defendants filed a Motion for Clarification or in the Alternative, 

a Motion for Relief from Order Denying Defendants' Motion to Dismiss. Finally on Deeembcr 6, 

2010, the defendants filed their Answer to Plaintiffs Complaint and Response to Petition for 

injunctive ReJief. 

On February 13,2012, the pm1ies filed a Joint Motion to Set Aside Amended Scheduling Order. 

The order recited that the parties had reached a tentative settlement in the matter and needed 

additional time to draft the appropriate documcntation. The parties TIu1her indicated that upon 

completion of the settlement documents and the signing thereof, an order dismissing the case 

would bc submitted. On February 15, 2012, an order granting the Joint Motion to Set Aside the 

Amended Scheduling Order was entered. 

On May 10,2013, a Notice of Statns and Scheduling Conference was filed establishing July 15, 

2013, at 2:00 for convening said hearing. The purpose of the hearing was to reschedule a hearing 

and the briefing thereof regarding preliminary issues which required resolution prior to a trial on 

the issues set forth in the Complaint. The nced for resolution of the preliminary issues arose from 

the Defendants' prior motion for clariiication, which had been filed on August 16, 2010. The 

hearing was ultimately moved until November 19, 2013, upon the joint motion of the pal1ies. 

The order establishing the November 19,2013, hearing date was entered on November 1,2013. 

At that hearing the parties were able to identify five specific issues for resolution. On December 

10, 2013, a briefing schedule and Sh011 discovery schedule was agreed upon and a date for a final 

evidentiary hearing was set for February 21,2014. After the evidentiary hearing the pal1ies were 

ordered to submit proposed Findings of Fact and Conclusions of Law regarding the five 

identified issues. The last pleading regarding the "Five Issues" was filed on May 30, 2014, when 

Beaver Coal Company filed its Objections to the Defendants' Proposed Findings and 

Conclusions. 

Thereafter, the Court was informally directed by the parties to delay action on a final lUling 
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regarding the "Five Issues" because the patties were engaging in negotiations aimed at resolving 

their conflicts. On January 13, 20 I6, action in this case was reinitiated with the filing of a request 

for this COUlt to rule upon the five issues raised in the Motion for Summary JUdgment filed by 

the defendants. The Court attaches hereto as "Exhibit A" a copy of the case docket maintained 

by the Clerk of the Circuit Court ofRaJeigh County, West Virginia and as "Exhibit B" the docket 

of the United States District COUlt for the Southern District of West Virginia at Beckley. 

With the procedural history of this case outlined above, the Court, with regard to the issues 

raised, makes the following Findings of Fact and Conclusions of Law: 

Findings of Fact 

1. The 1929 Oil and Gas Lease and the 1977 Liccnse Ag.·ccmcnt 

1. Beaver is the owner of 19,548 acres in Raleigh County, West Virginia. By an Oil 

and Gas Lease dated April 10, 1929, Beaver leased to Godfrey L. Cabot 11,994 acres (being a 

pOItion of the 19,548 acres owned by Beaver) for the exploration and production of oil and 

natural gas. 

2. In various subsequent supplements, releases, amendments, and agreements, 

acreage was added and surrendered and cCliain terms were supplemented and amended, so that 

the lease now covers 17,368 acres out of the ] 9,548 acres owned by Beaver. (This lease 

agreement as supplemented, released, and amended is referred to herein as the" 1929 Lease"). 

3. Pursuant to the ] 929 Lease, Cabot drilled wells on the property and as of 

February, 2014 there were in operation twenty-two (22) active wells which produce gas. Also, 

pursuant to the 1929 Lease, Cabot constructed and placed on the leased premises meters to 

measure the production of gas and pipelines to transport gas from the wells to a pipeline system 

owned by Cabot (the pipelines from the wells to the Cabot pipeline system are refcned to herein 

as the "Lease Pipelines"). 
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On August 1S, 1960, Godfrey L. Cabot sought, in writing, Beaver's consent for its 

assignment of the 1929 Lease to Cabot Corporation, a Delaware corporation wholly-owned by 

Godfrey 1. Cabot. The August, 1960 writing declared that Cabot Corporation would "assume 

and become responsible for all debts, obligations, and liabilities of and conduct all the functions 

and business activities fOimerly performed by [the merging companies]." Beaver's consent, 

effective as of September 30, ] 960, does not appear to address future assignments or transfers. 

Cabot Corporation reorganized in 1982, assigning its oil and gas leases and producing wells to 

COGC. Since 1960 Cabot alleges that Cabot Corporation and COGC have, in compliance with 

the consent provisions of the 1929 lease, sought Beaver's consent in all cases where there has 

been an assignment to an independent, unaffiliated third party. The defendants for example, aver 

that in July 1961, Cabot Corporation assigned properly interests to Phillips Petroleum, and, as 

with Beaver's 1960 consent, the terms of the 1961 assigrunent to which Beaver also consented 

apparently did not address future assignments or transfers, providing only that Cabot Corporation 

was not relieved from "covenants, obligations, payments, and responsibilities under the 1929 

lease." CaGC alleges that it has sought and received consents from Beaver to assign to 

unaffiliated third palties on at least four occasions. 

In 1983 Cabot Corporation assigned its associated pipeline facilities to its wholly-owned 

subsidiary, CranbelTY. A key clause of the transferring document reads as follows: "Cabot 

Corporation, a Delaware corporation duly authorized to do business in the State of West 

Virginia, hereinafter referred to as Grantor, docs hcreby grant, convey, transfer, and set over unto 

Cranberry Pipeline Corporation [ ... .r Beaver Coal alleges that no consent to this assignment has 

ever been sought. 

In August, 1991 Beaver and COGC executed a ratification of the 1929 Lease, whereby it 

was acknowledged that the 1929 Lease was now owned by COGC, and Beaver ratified and 

confirmed that COGC was the owner of the 1929 lease and that the 1929 Lease was valid and in 

full force and effect. Beaver contends that it was unaware of Cranberry's interest when Beaver 

executed the 1991 ratification that ratified and renewed the 1929 lease, as amended. There is no 

evidence that Cranberry signed the 1991 ratification. 

4. In an Amendment to the lease dated March 21, 1978, the royalty clause in the 
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1929 Lease was amended, effective January 1, 1976, to provide as follows: 

The following is hereby added to the Second section of said Lease: 

For every well spudded after January 1, 1976, the first paragraph under this 
section shall be inapplicable and the following royalty provisions shall govern: 
Lessee shall deliver to the credit of Lessor, free of cost, in the pipeline to which 
he may connect said wells the equal one-eighth (1-8) part of all oil or other liquid 
hydrocarbons produced and saved from said wells, and shall pay Lessor on gas, 
including casing head gas and other gascous substances, produced from the said 
wells and sold or used off the premises or in the manufacture of gasoline or other 
products therefrom, the general wholesale market price at the well of one-eighth 
(1-8) of the gas so sold or used; provided that on gas sold on the premises the 
royalties shall be one-eighth (1-8) of the amount realized from the sale of gas as 
sllch; paymcnt for royalties in accordance herewith shall constitute full 
compensation for the gas and all of its components. 

5. Additionally. by lease supplement dated April 5, 1956, the 1929 Lease was amended 

by the addition of ncw provisions undcr which Beaver granted to Cabot the right to operate a gas 

storage field within a portion of the leased premises containing 2,516 acres (the "Storage Field). 

6. Similarly, by License Agreement dated February 1, 1977, (the "1977 License 

Agreement"), Beaver, as licensor, granted a personal license to Cabot, as licensee, for the 

operation of a gas pipeline (the "Licensed Pipeline"). 

7. Both the 1929 Lease and the 1977 License Agreement include provisions that prohibit 

any assiglUl1cnt of rights without Beaver's express consent and agreement. 

8. By Agreement dated April 4, 1983, and allegedly without obtaining consent from 

Beaver, Cabot assigned to CranbelTY Cabot's rights tlndel' the 1929 Lease and the 1977 License 

Agreement to operate the Storage Field, the Lease Pipelines, and Licensed Pipeline (the "1983 

Assignment"). 

II. The 2004 Arbih'ation Award 

9. On July 11,2001, Beaver instituted an arbitration proceeding against Cabot to resolve 

two issues: (1) whether Cabot paid proper royalty and whether it could deduct post production 

costs from the royalty, and (2) whether Cabot owed royalty on three wells located in the Storage 

Field. 

10. On July 27, 2004, the Arbitration Panel entered an award (the "2004 Arbitration 

Award") holding that Cabot could deduct reasonable post production costs from royalty. 
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However, the Panel found that the amount deducted was excessive and Cabot was required to 

pay damages for the underpayment of royalties which resulted, and that Cabot would be required 

to pay royalty on the native gas produced from Wells C42, C44 and C46. 

III. The Tawlley Decision and the Cabot Class Action 

11. Thereafter, on June 15, 2006, the West Virginia Supreme Court of Appeals in the 

"Tawney" decision, held that the language contained in the lease documents at issue in that case 

was ambiguous and could not supp0l1 the deduction of post-production costs from the royalties 

to be paid to the lessor. Estate o/Garrison G. Tawney v. Columbia Natural Resources. Inc., 219 

W. Va. 266,633 S.E.2d 22 (W.Va. 2006). Included in the ruling is the following syllabus point: 

Language in an oil and gas lease that provides that the lessor's 118 royalty (as in 
this case) is to be calculated 'at the well,' 'at the wellhead,' or similar language, 
or that the royalty is 'an amount equal to 1/8 ofihe price, net all costs beyond the 
wellhead; or accordingly, is not effective to permit the lessee to deduct from the 
lessor's 118 royalty any p011ion of the eosts incurred between the wellhead and the 
point of sale. 

Jd. at Syllabus pI. 10. 

12. Furthennore, on December 17, 2001, a class action lawsuit was filed in the Circuit 

Court of Kanawha County, West Virginia, entitled Branch Bank and Trust Company. ef al. !'. 

Cahol 0;1 and Gas CO/por(f/ion. el al.. Civil Action No. 0 I-C-3912, against Cabot. That action 

sought, among other remedies, damages for making deductions of post-production costs from 

royalty payments to oil and gas lessors (thc "Cabot Class Action"). 

13. A settlement was reached in the Cabot Class Action which provided that damages 

were to be calculated in accordance with the Tawney decision. The damages calculated in that 

case have been placed ill escrow for lessors of oil and gas in West Virginia to compensate for the 

underpayment of royalty which resulted from Cabot's improper deduction of post-production 

costs and volumes. 

14. Beaver was not included as a member of the class in the Cabot Class Action, 

although the royalty terms of the 1929 Lease might have otherwise qualified Beaver as a member 

of the class entitled to damages for underpayment of royalty. 
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IV. The Present Lawsuit -	 Removal and Remand 

15. Beaver filed its complaint herein against Cabot and Cranberry on March 19, 2008, 

in the Circuit Court of Raleigh County, West Virginia. 

16. The defendants then removed the matter to the United States District Coul1 for the 

Southern District of West Virginia on April 9, 2008. 

17. Contemporaneously with or shortly after the filing of the Notice of Removal and 

specifically docketed on April 15, 2008, the defendants filed their Motion to Dismiss and 

accompanying Memorandum of Law in Support of the Motion to Dismiss in the U.S. District 

Court for the Southern District of West Virginia. 

18. Plaintiff filed its Response to Defendants' Motion to Dismiss with the District Court 

on April 29, 2008. 

19. Defendants thereafter filed their Reply Brief in Support of Defendants' Motion to 

Dismiss in the District Court action on May 8, 2008. 

20. However, prior to a ruling by the District COUI1 on Defendants' Motion to Dismiss, 

this matter was remanded to this Court by Order of the U.S. District Court entered on February 

18,2009. Prior to remand and after the filing of the Motion to Dismiss, significant discovery was 

completed. See "Exhibit B" attached hereto. 

V. Defendants' Motion to Dismiss 

21. The complaint filed by Beaver consists of seven (7) Counts against the defendants 

Cabot and Cranberry arising from alleged breaches of two agreements entered into by Beaver 

and Cabot - the 1929 Lease and the 1977 License Agreement. 

22. Specifically, the seven (7) Counts in Beaver's complaint are as follows: 

(a) Count I seeks enforcement of the 2004 Arbitration Award, aUeging 
that Cabot has failed to satisfy the 2004 Arbitration Award in that Cabot 
has paid only 35% ofthe royalty due fi'om Well C46; 
(b) Count II alleges that Cabot breached the 1929 Lease by wrongfully 
deducting monetary costs and volumes from Beaver royalties, and failing 
to obtain Beaver's consent prior to executing the 1983 Assignment to 
Cranberry; 
(c) Count III alleges that Cabot breached the 1977 License Agreement 
by failing to obtain Beaver's consent prior to executing the 1983 
Assignment to Cranberry; 
(d) 	 Count IV seeks a declaratory judgment against Cabot demanding 
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forfeiture of the 1929 Lease due to thc alleged improper 1983 Assignment 
to Cranberry; 
(e) Count V alleges trespass against Cranberry for wrongfully 
conducting operations on Beaver propClty without obtaining Bcaver's 
authorization or consent; 
(f) Count VI seeks ejectment of CranbeITY from Beaver property; and 
(g) Count VII seeks a declaratory judgment against Cabot for 
forfeiture of the 1977 License Agreement due to the alleged improper 
1983 Assignment. 

23. The defendants' Motion to Dismiss requests that this Court dismiss Count II as it 

relates to underpayment of royalties and Count V of Beaver's Complaint on the basis of res 

judicata. 

24. Count 11 of Beaver's complaint alleges that Cabot's miscalculation of Beaver's 

royalties occurred both before and after the Tawney Decision. 

25. Notwithstanding the 2004 Arbitration Award, Beaver alleges that under the Tawney 

decision Beaver is entitled to damages from Cabot for underpayment of royalties which resulted 

ii·om the wrongful deduction of post-production monetary costs and volumes. 

26. In its Motion, Cabot asserts that Count II should be dismissed because: (1) Beaver's 

claims regarding the underpayment of royalties were already decided pursuant to the 2004 

Arbitration Award, and thus are balTed by the doctrine of res judicata; and (2) the Federal 

Arbitration Act's three month statute of limitations pel"iod to "vacate, modify or COJTect" an 

arbitration award has long since lapsed. 

27. In response, Beaver asserts that (1) the Tawney decision and Cabot Class Action both 

evidence an intervening change of law, and thus Beaver's claim fits within an exception to the 

doctrine of resjudicala and (2) the Federal Arbitration Act's three month statute of limitations is 

inapplicable because Beaver does not seek to "vacate, modify or correct" the 2004 Arbitration 

Award, but rather seeks relief based upon the intervening change of law that resulted from the 

Tawney decision. 

28. In Count V of the Complaint, Beaver alleges that it never authorized or consented to 

the 1983 Assignment from Cabot to Cranberry as required in both the 1929 Lease and 1977 

License Agreement, and Cranberry's ongoing operations on Beaver propCIty constitute a 

continuous and unabated trespass. 

29. In its Motion to Dismiss, Cranberry asserts that COllnt V should be dismissed 
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because the two year statute of limitations period to file a trespass claim pursuant to West 

Virginia Code §55-2-12 has lapsed, as Beavcr was aletted to CranbcITY'S operations on Beaver 

property in January of2005. 

30. Beaver counters that Cranben·y continues to conduct unauthorized operations on 

Beaver propClty after January of 2005, and thus Cranberry's trespass is ongoing and continuous 

in nature, rendering the two year statute oflimitations inapplicable. 

31. All or palt of the foregoing Findings of Fact in large palt are contained in an order 

entered by this Court on July 13, 2010, and titled "Order Denying Defendants' Motion to 

Dismiss" and are incorporated herein by reference. The Court incorporates in this Order as if 

fully and completcly sct fOlth herein, Conclusions of Law numbered 1 through 40 and to the 

extent they are applicable the COl1It includes Conclusion of Law 41 and the remai ning 

unnumbered paragrapbs of the order dated .July 13,2010. 

THE FIVE ISSUES: 

32. On December 11,2013, this Court entered an order which outlined five legal issues 

thaI thc parties jointly agreed needed to be resolved before there could be a resolution by jury of 

all remaining eonf1icts in this case. The order dated December 10, 2013, established a briefing 

schedule regarding the Five Issues. The order also set an evidentiary hearing for February 21, 

2014. Each side was to present sllch testimony and evidence as they believed for necessary so 

that the Five Issues could be resolved. 

33. The palties expressly agreed and did empower this COlut to act as the finder of fact 

and to resolve all factual issues presented. This Court was further empowered and was 

specitically requested to finally adjudicate the conflicts presented in the list of Five Issues. The 

Five Issues identified by the parties and set for resolution by this COU1t were as follows: 

A. Whether Cabot's 1983 assigmnent to its wholly-owned subsidiary, 
Cranberry Pipeline Corporation, constitutes a violation of the 1929 lease or 
the 1977 lease agreement. 
B. Whether the 1929 lease and/or the 1977 lease agreements have been 
forfeitcd or tenninated due to the assignment, or, altematively, whether 
Beaver's remedies are limited to those compensable damages, if any, which 
may be allowed by law and proven at trial. 
C. Whether Beaver's claims regarding the assignment are barred by any 
affirmative defenses asselted by Cabot, including ratification of the lease, 
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statute of limitations, laches, estoppel, or waiver. 
D. Whether the award of the arbitrators in 2004 regarding royalty payments 
between the parties operates as res judicata or a bar to the relitigation of 
the issues decided by the Arbitration Panel, and whether the court's ruling 
in this regard is suitable for celtification to the West Virginia Supreme 
COUIt of Appeals. 
E. If not barred by res judicata, whether monetary or volumetric deductions 
made by Cabot from Beaver's royalties were improper under the terms of 
the 1929 lease and West Virginia law, and if so, the time period for which 
Beaver is entitled to damages. 

34. Prior to the evidentiary hearing held on February 21, 2014, the palties engaged in the 

limited discovery. At the February 21, 2014, hearing the parties presented witnesses and 

documentary evidence in support of their positions related to the Five Issues. 

35. Following the February 21, 2014, hearing each of the parties through their counsel 

presented to the COUl1 proposed Findings of Fact and Conclusions of Law and this Court has 

received those documents and reviewed the same. The plaintiff's proposed order was titled 

"Order Resolving Outstanding Factual and Legal Issues l)resented under the December 10, 

2013 Order" and the defendants' proposed order was titled "Proposed O"der Granting 

Defendant's Motion for Partial Summary .Judgment !md Denying Plaintiffs Motion for 

Partial Summary Judgment." 

36. The basic facts contained in the submissions of the respective parties are generally 

not in dispute. Both plaintiff and defendants recognize the effective date of the original lease and 

also recognize that certain transfers were made under that lease and generally that Cabot Oil & 

Gas Corporation in 1929 obtained a license to be on land owned by Beaver Coal Company, 

Limited. The pa11ies further agree that after disputes arose between the pa11ies, Beaver demanded 

arbitration and those arbitration proceedings resulted in the arbitrators' decision issued on July 

27,2004. That arbitration proceeding found that Cabot Oil & Gas Company could deduct certain 

post-production expenses from the royalty owed to the plaintiff. However, the arbitrators further 

found that the method used by the defendant Cabot to calculate the royalty resulted in an 

excessive reduction of the royalty payments and ordered that the defendant make certain refunds. 

Based on the information available to this Court, the arbitrators relied upon the Supreme Court of 

Appeals of West Virginia decision in Wellman v. Energy Resources, Inc., 210 W. Va. 200, 557 

S.E. 2d 254 (200]) in making their ruling. 
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37. The analysis regarding royalty payments used by the arbitration panel when it issued 

its opinion in 2004 was based upon the Wellman decision. The record is c1ear now that the 

analysis which supported the basis for the 2004 arbitration award in this case has been 

effectively reversed by the Supreme Court of Appeals of West Virginia in its decision in the case 

Estale o/Tawny v. Columbia Nalural Resources, L.L. C. 

38. The COUtt denied the Defendants' Motion to Dismiss and in doing so found that the 

Tawney. decision constituted an intervening change in law and was thus an exception to the 

doctrine of re.\"judicala. 

39. Procedurally had this Court granted the defendants' Motion to Dismiss, as initially 

filed, this case would have been dismissed and terminated at least as to Count II. Had this Court 

not found that there was a change in law, then the principle of res judicata would have applied to 

Count 11 and perhaps palts of other counts and nothing more could have been accomplished 

before the Circuit COtllt. 

40. At the conclusion of the hearing and on March 27,2014, the Court entered an order 

requiring the patties to file Proposed Findings of Fact and Conclusions of Law. The Court also 

ordered that certain documents previously entered in the record should be sealed. 

41. On May 30, 2014, the plaintiff filed a response and objection to the defendants' 

proposed order. Thereafter on October 14, 2014, a change of address of counsel was filed by the 

defendants. Thereafter no activity occurred in the case until January 13, 2016. The period of 

inaction OCCUlTed because the principles alone were attempting to resolve the issues without 

further Court involvement. A status hearing was held on April 4, 2016, at which time the Court 

was clearly informed that no private resolution of the issues existing between the parties was 

possible and by cOl1'espondence dated April 13, 2016, the COUtt was infonned that no further 

mediation would be useful or productive. 

ARBITRATION 

42. The defendants in this case have, at appropriate times and as palt of motions, 

answers, and responses, argued that the existence of an arbitration agreement between the patties 

is binding and arbitration is mandatory. The arbitration agreement can be found in paragraph 

numbered Twenty- Second in the original 1929 Oil and Gas Lease. The arbitration agreement 
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states as follows: 

"Should any question arise between the pal1ies hereto as to the performance by 
the Lessee of any of the Articles of this lease, or of any covenant contained in any 
of said A11icles, every such question shall be detennined by arbitration in a 
manner provided for in this Al1icle; and the Lessee hereby covenants with the 
Lessor to comply with and carry out promptly the decision or award of any and 
every arbitration so appointed. Questions in dispute to be determined by 
arbitration hereunder shall be submitted to two disinterested arbitrators, one of 
whom shall be appointed by each of the parties hereto respectively, and in case 
the two thus chosen cannot agree, they shall appoint a third who shall a.1so be 
disinterested; and in case either pal1y hereto shall neglect to nominate an 
arbitrator for the space of 10 days after receiving notice from the other palty to 
nominate an arbitrator, then the other party shall nominate two, and the two thus 
appointed shall appoint a third, all of them to be disinterested. The decisions and 
awards of sllch arbitrators, or any two of them, shall be final and conclusive and 
binding upon the palties hereto, with no right of appeal; and the said arbitrators or 
any two of them may, in their decision or award, as a prut thereof, decide by 
whom the cost of such arbitration shall be borne and paid, and the amount of such 
costs. In case no two of the arbitrators appointed under this Article shall agree 
lIpon a decision or award, and then arbitrators shall be discharged, and new 
arbitrators shall be appointed in accordance with the provisions of this AlticIe, 
who shall have the same powers and duties as the tirst arbitrators; and so from 
time to time, until some two arbitrator shall agree upon a decision or award." 

43. Thc arbitration agreement set forth above is the same agreement which governed the 

proceedings that resulted in the 2004 award and which award the plaintiff now contends must be 

revisited because of the change in law alUlounced by the Supreme Court of Appeals of West 

Virginia in the Tmvny case. 

44. Since 2008, when this case was filed and clearly since 2004 when arbitrators rendered 

an initial decision in the arbitration between these parties, the Supreme Court of Appeals of West 

Virginia has expanded enforcement of arbitration agreements. The Court now effectively 

requires arbitration when a conscionable agreement exists. The Court recognizes that the Federal 

Arbitration Act (FAA) govems the enforceability of arbitration agreements. Arbitration 

provisions must be treated like any other contract. A law that specifically targets arbitration 

agreements for disfavor is preempted by the rAA. Conversely, state legislation can not elevate 

arbitration contracts to a level of impOltance above all other contracts. The FAA requires that 

private agreements to arbitrate be enforced according to their terms but subject to applicable 

contract defenses. Brown v: Genesis Nursing Home, 228 W.VA. 646, 724 S. E. 2d 250 (201l). 
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NO DELEGATION CLAUSE 

45. A review of all the filings in this case indicates that there has not been a challenge to 

the enforceability of any arbitration agreement contained in the contracts between these parties. 

That same review likewise reveals that the arbitration agreement at issue here does not contain a 

delegation clause. The agreement likewise does not pennit the arbitl'ators to determine, on their 

own, enforceability issues as suggested by a review of Cartagena Enterprises v. Thompson, 2013 

WL 566,4992. (S. D. N. Y.2013). 

CONCLUSIONS OF LAW 

1. The undisputed facts in this case show that since 1929 there has been in existence an 

agreement between Beaver Coal Company, Limited and Cabot Oil & Gas Corporation. Over the 

years there have been many adjustments to the agreement including the addition and removal of 

acreage subject to the lease as well as parties who were to have access to the leased premises. 

The record also reveals that thcre has bcen in existence as part of the lease contract an arbitration 

agreement. 

2. In this palticular case this Court is not required to engage in any analysis focusing on 

the enforceability of the arbitration agreement. Neither party has questioned the existence of the 

agreement, nor has any party challenged the enforceability of the arbitl'ation agreement. In a 

situation such as this where there does exist an unchallenged arbitration agreement, the circuit 

court's role is somewhat limited. 

When a trial court is required to rule upon a motion to compel arbitration 
pursuant to the Federal Arbitration Act, 9 U.S.c. §§ 1-307 (2006), the authority 
of the trial court is limited to determining the threshold issues of (1) whether a 
valid arbitration agreement exists between the parties; and (2) whether the claims 
aven'ed by the plaintiff fall within the substantive scope of that arbitration 
agreement. 

Syl. pt. 2, Stare ex reI. TD Amerit/'ade. Inc. 1'. Kmi/il1({n, 225 W. Va. 250, 251, 692 S.E.2d 293, 

294 (2010). Clearly in this case an arbitration agreement does exist. Just as clearly there is no 

delegation clause in the agreement, thus this Court is required to assess and determine if the 

claims made fall within the substantive scope of the agreement. That assessment clearly shows 
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that the claims made in this case are within the substantive scope of the arbitration agreement 

existing between these parties. 

In this case this judge is obviously not required to detelmine the enforceability of the 

arbitration agreement because the arbitration provisions have been used in the past by these 

parties and no party has challenged the enforceability of the arbitration agreement. The real 

question is whether the issues before this Court, and subject to arbitration, are precluded by res 

judicata. This COllli is required to make that decision because, as previously found, the contract 

does not delegate that decision to the arbitrators. This Court has previously found that the issues 

raised by the plaintiff herein are not precluded by the doctrine of res judicalll because of the 

limited exception to that doctrine and identified as a "subsequent change in law." This case is not 

an appeal but is, in part, a direct demand for resolution of issues not previously addressed by the 

arbitrators. This Court refused to grant the defendants' Motion to Dismiss because this Court 

recognized that a change of law existed especially when one reviews the basis for the arbitrators' 

decision. Wesl Virginia Code §55-10-25 identifies the grounds for setti ng aside an award 111 

arbitration as challenged in Count IJ of the complaint. 

(a) Upon motion to the court by a party to an arbitration proceeding, the court 
shall vacate an award made in the arbitration proceeding if: 

(1) The award was procured by corruption, fraud or other undue means; 
(2) There was: 

(A) Evident partiality by an arbitrator appointed as a neutral 
arbitrator; 
(B) Corruption by an arbitrator; or 
(C) Misconduct by an arbitrator prejUdicing the rights of a party to 
the arbitration proceeding; 

(3) An arbitrator refused to postpone the hearing upon showing of 
sufficient cause for postponement, refused to consider evidence material to 
the controversy or otherwise conducted the hearing contrary to section 
seventeen of this article, so as to prejudice substantially the rights of a 
party to the arbitration proceeding; 
(4) An arbitrator exceeded the arbitrator's powers; 
(5) There was no agreement to arbitrate, unless the person palticipated in 
the arbitration proceeding without raising the objection under section 
seventeen of this article not later than the beginning of the arbitration 
hearing; or 
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(6) The arbitration was conducted without proper notice of the initiation of 
an arbitration as required in section nine so as to prejudice substantially 
the rights of a party to the arbitration proceeding. 

W. Va. Code Ann. § 55-10-25 (West). 

The West Virginia COUlts have held generally that a simple mistake of fact or law is not 

sufficient to set aside an award in arbitration. "A mistake of law will not vitiate award by 

arbitrators not required by submission to follow strict rules of law, unJess it is so glaring as to 

shock the conscience and warrant conclusion that arbitrators were biased, prejudiced or 

influenced by some ulterior motive." Broadhead-Garrett Company v. Davis LlImbe,. Company, 

124 S. E. 600, 97 W.Va. 165 (1924). 

A review of the arbitrators' award in this case clearly indicates that the arbitrators 

attempted to follov;' West Virginia law. In making that attempt the arbitrators, for part of the 

claims, used the Wellman case to support their conclusion that the defendant could in fact impose 

ccrtain costs incurred in transporting and marketing the gas produced from the plaintiff's 

property. At the time of the arbitration award the analysis used was consistent with West 

Virginia case law and the gcneral practices of the industry. Subsequently however, the Supreme 

COUIt of Appeals of West Virginia went beyond the specific issues identified in the Wellman 

case and identified and resolved issues that specifically related to the imposition of costs not 

specifically identified in the Wellman case. Tawny represents a completc change in the way the 

contractual relationships between Lessees and Lcssors arc viewed and are to be enforced. Thus, 

the COUlt is not overtmning the prior arbitrators' decision but is ruling that there has been such a 

significant shift in West Virginia Law that the case must be brought before the arbitrators again. 

3. The essence of defendants' "Motion to Dismiss" was that this Court had no jurisdiction 

because of the existence of an arbitration agreement. This COUlt will ultimately agree in part and 

disagree in patt. To the extent that the defendants argue this Court has no jurisdiction because of 

the doctrine of res judicata this COllrt will disagree. As has been previously stated herein there 

has been a change of law with regard to significant issues in controversy between these parties to 

the extent that the defendants' "Motion to Dismiss" needed to be denied. To the extent the issues 

raised in "Plaintiff's Complaint and Petition for Injunctive Relief' are subject to the arbitration 

agreement, this C01l11 agrees with the defendant at least to the extent that tlus case must be stayed 
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and the issues refen-ed to arbitration. When this case is remanded and ordered to arbitration 

pursuant to the agreement between the parties, the arbitrators will be required to recognize the 

existence of the change in law identified in the Tawny case and to the extent the arbitrators are 

required to determine the relative positions of the parties in this case, if Tawny is relevant to the 

issues to be resolved by the arbitrators then Tawny will tlUmp Wellman. The issues raised in 

Counts I, III, IV, V, VI and VII are new issues and are subject to arbitration without the necessity 

ofan analysis of the res judicata claims. 

ORDER 

It is the ORDER of this Court that all issues alleged in the complaint filed March 7, 2008 

and the five issues identified in this Court's order dated December 10, 2013 be referred to 

arbitration pursuant to the arbitration agreement contained in paragraph numbered Twenly

Second and contained in the lease agreement dated April 10, 1929 between Beaver Coal 

Company, Limited and Cabot Oil & Gas Corporation. The arbitration herein ordered shall be 

conducted pursuant to the requirements of that contract and the rulings in this order. 

The Clerk of this Court shall send copies of this Order to the counsel of record. 

Remove From DOCke 
By Order of JAH 

roer 
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