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BEFORE THE WEST VIRGINIA SUPREME COURT OF APPEALS 


APPEAL NO. 16-0903 


PRATT & WIDTNEY ENGINE SERVICES, INC., 

Petitioner below, Petitioner, 

v. 

DALE W. STEAGER,i 
STATE TAX COMMISSIONER 
OF WEST VIRGINIA, 

Respondent below, Respondent. 

BRIEF OF THE 
WEST VIRGINIA STATE TAX DEPARTMENT 

I. INTRODUCTION 

One fundamental question must be answered in this appeal. What is the result of the 

activities that occur at the warehouse in Pratt & Whitney's Bridgeport facility? Everything else 

in this case is dependent on that answer. Do the activities of Pratt & Whitney result in a new and 

different product or in a product with a different utility than the personal property stored in 

inventory. If so, then the Freeport Amendment does not apply and the inventory of repair parts 

is subject to ad valorem property tax. 

J On January 16, 2017, Governor Justice appointed Dale W. Steager, Esquire, to be the WV State Tax 

Commissioner. Tax Commissioner Steager is substituted as party in place of the previous Tax Commissioner, Mark 

W. Matkovich, pursuant to Rule 41(c) ofthe Rules of Appellate Procedure. 
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Pratt & Whitney Engine Services repairs jet engines for its customers at its facility in 

Bridgeport. Pratt & Whitney owns a sizeable inventory of repair parts which is used in the jet 

engine repair business. Pratt & Whitney's Supply Chain Logistics Manager from the Bridgeport 

facility testified at the bench trial regarding the operations of the Bridgeport facility. Mr. 

Tucker's testimony was clear. The repair parts owned by Pratt & Whitney are attached to jet 

engines during the repair process. Furthermore, Mr. Tucker testified that jet engines are different 

products than the individual repair parts and jet engines have a different utility than the 

individual repair parts. Since the activities of Pratt & Whitney result in both a new and different 

product and a product with a different utility, Pratt & Whitney does not fall within the 

parameters of the Freeport Amendment. 

II. STATEMENT OF THE CASE 

The procedural history outlined by Pratt and Whitney Engine Services is generally 

correct. However, facts are critical to every tax case. While the Taxpayer's brief filed with this 

Court referenced a few facts from the circuit court trial, the references do not convey the full 

depth of the facts before the Circuit Court ofHarrison County. The following findings of fact 

were made by the Honorable Judge Marks and are critical for the Supreme Court's decision

. making process? 

1. The Circuit Court conducted a bench trial on April 29, 2016.· Prior to the bench 

trial, the Circuit Court and the parties conducted a site walk of the Pratt & Whitney Engine 

Services facility located in Bridgeport, West Virginia. AR 2-3, Finding 5. below; citing to 

Transcript of bench trial conducted on Apri129, 2016, at AR 31. 

2 Judge Marks actually made 26 findings of fact which are set forth in the Appendix Record at AR 2-7. The Tax 
Department has omitted Findings of Fact 1-4, 11, 13, 17, and 19, from this Supreme Court Brief. 
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2. During the site walk, the parties observed several jet engines in various stages of 

repair. The engines were generally 3 to 4 feet in diameter and 6 to 7 feet in length. AR 3, 

Finding 6 below. 

3. At the conclusion of the site walk, the parties observed a jet engine in the wind 

tunnel prior to being tested. The jet engine was approximately 5 to 6 feet in diameter and was 

the length of a mid-size automobile. AR 3, Finding 7 below. 

4. During the site walk, the parties visited the "stores" location in the Bridgeport 

facility and observed several grommets in a plastic bag as well as three other repair parts. The 

grommets were approximately the same size as a large paperclip. AR 3, Finding 8 below. 

5. Mr. Timothy Tucker, Manager of Supply Chain Logistics, for Pratt & Whitney's 

Bridgeport engine repair facility, testified at the bench trial conducted on April 29, 2016. AR 3, 

Finding 9 below; citing to Transcript at AR 36. 

6. Pratt & Whitney operates a jet engine repair facility. located in Harrison County, 

West Virginia. AR 3, Finding 10 below~ citing to AR 152. 

7. Pratt & Whitney stores a variety of spare parts and components which are 

manufactured to precise tolerances and are used for repairing jet engines on the premises. The 

parts and components are used exclusively to repair the jet engines that the facility receives from 

customers. AR 3; Finding 12 below; see testimony ofMr. Tucker at AR 44-46; see also AR 152. 

8. The Bridgeport facility had total worldwide sales of $277,692,708 for the period 

ending July 1, 2014. Sales to West Virginia customers were approximately $4,709;280 for the 

sanle time period. The Bridgeport facility made approximately 1.696 % of its worldwide sales to 

W'est Virginia customers. AR 4, Finding 14 below; citing to AR 96-97 and AR 154. 
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9. As of July 1,2014, the inventory list of spare parts was 39 pages long and totaled 

$7,438,639. AR 4, Finding 15 below referencing inventory list at AR 159-197; see also 

testimony ofMr. Tucker at AR 58-59. 

10. Using the allocation percentage of 1.696% sales to West Virginia customers, Pratt 

& Whitney argues that the inventory of spare parts valued at $7,438,639 by Assessor Romano 

should be valued at $126,148 for ad valorem tax purposes for the 2015 TY. AR 4, Finding 16 

below citing to AR 96-97. 

11. Pratt & Whitney Engine Services, is a subsidiary of Pratt & Whitney Canada; 

Pratt & Whitney Engine Services in BridgepOli purchased the entire inventory of repair parts 

from Pratt & Whitney Canada for use at the at the Harrison County facility. AR 4, Finding 18 

below citing to Transcript at AR 47. 

12. Mr. Tucker testified that Pratt &, Whitney Engine Services is the owner of the 

inventory list of spare parts and repair parts which are used in the repair of jet engines at the 

Bridgeport facility. AR 5, Finding 20 below citing to Transcript at AR 63-64. 

13. Mr. Tucker testified that every spare prui retains its characteristics and identity 

during its use by Pratt & Whitney to repair a jet engine. For example, a counterweight or a 

grommet always remains a counterweight or a grommet. See Transcript at AR 52-53 

(counterweights); Transcript at AR 64-66 (grommets). The spare parts are components of the jet 

engines and are used in building the jet engines. AR 5, Finding 21 below; citing to Transcript at 

AR 64, lines 14-24. 

14. Mr. Tucker testified that the purpose of a jet engine is to ptovide thrust to fly an 

airplane, a helicopter or anything to which the jet engine is attached. AR 5, Finding 22 below; 

citing to Transcript at AR 64, lines 3-10. 
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15. Mr. Tucker testified that a grommet is a different product than ajet engine. 

Q. 	 Could you tell me what is the - is a grommet vein retaining the 
same product as ajet engine? 

A. 	 It wduld not be the same, as far as part number goes, no. 

Q. " 	 But it's a different product? " 

A. 	 It is - it's a piece of that product, yes. It's used in building that 
product. You can't have the jet engine without it. 

AR 5-6, Finding 23 below; citing to Transcript at AR 64, lines 14-24. 

16. Furthermore, Mr. Tucker testified that a grommet would not have the same utility 

as a jet engine. 

Q. 	 Does the jet engine have the same utility as a grommet? 

A. 	 The jet engine itself would not have the same utility as the 
grommet, but th~ jet engin~ wquldn't exist without what the 
gr()"~et does, if that "make sense. 

AR 6, ~inding 24 below; citing to Tr~script at AR 65, lines 1-5. 

17. Similarly, Mr. Tucker testified that a compressor would not be the same product 

as ajet engine. AR 6, Finding 25 below; citing to Transcript at AR 65, lines 6-10. 

18. Finally, Mr. Tucker testified that none of the repair parts on the inventory list 

would be the same product as ajet engine. 

Q. 	 And all of these parts on this 39-page list would be components of 
a j et engine, correct? 

A. 	 That's correct. 

Q. 	 At some point? 

A. 	 t~at's "qorrect. 

Q.But the jet engine is a different product than all these items on the 
39"-page list? " 
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A. 	 Yes. The items on the 39-page list, you couldn't necessarily make 
ajet engine out of even the sum of those yet [sic]. 

Q. 	 So a jet engine is different than a collection of grommets, and flywheels, 
and compressor blades? 

A. In their individual states, yes. 


AR 6-7, Finding 25 below; citing to Transcript at AR 65, lines 11-23. 


III. SUMMARY OF ARGUMENT 

This appeal raises a fundamental question regarding the application of the Freeport 

Amendment and the exemption from ad valorem property taxes under West Virginia law. What 

is the result of the activities of Pratt & Whitney Engine Services at their Bridgeport facility? 

Under the Freeport Amendment, tangible personal property on consignment and stored in a 

warehouse may be assembled, bound, joined, ,processed, etc., and will remain exempt from 

property tax " ... unless such activity result~ in a new or different product, article, substanc~ or 

commodity, or one of different utility." W. Va. Const. Art. 10, § Ie. In this case, Pratt & 

Whitney is arguing that 98.3% of its inventory of repair parts should be exempt under the 

Freeport Amendment. 

Pratt & Whitney is in the business of repairing jet engines for its customers. When a jet 

engine needs repairs, Pratt '& Whitney will examine the engine, determine what parts do not 

perform up to the required standards, remove th~ parts 'in need of repair, install replacement parts 

as needed, re-assemble the jet engine, test the engine, and return the jet engine to the customer. 

For example, the Taxpayer argues that a compressor or a turbine held in inventory should be 

exempt from property tax since the compressor or the turbine will be installed in a 

malfunctioning jet engine and be shipped out of state when Pratt & Whitney returns the fully 

operational jet engine to its customer. However, Pratt & Whitney's own witness admitted that a 
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jet engine is a different product than a compressor, a turbine, a fan blade, a grommet, and the 

entire inventory of repair parts, stored in Bridgeport for use in repairing jet engines. In addition, 

Pratt & Whitney's Witness admitted that a jet engine has a different utility than the repair parts 

held in"inventory in their individual states. 

Storing tangible personal property on consignment in a warehouse does not in and of 

itself qualify for the exemption. The result of the activities that occur in the warehouse must be 

examined by the courts. The Circuit Court of Harrison County focused on the results of Pratt & 

Whitney's activities in repairing jet engines and concluded that the exemption from ad valorem 

property tax under the Freeport Amendment was not warranted. There is no doubt based on the 

record that a jet engine is a different product and a product with a different utility than a 

grommet or a compressor. 

The case is about the result of the activities of Pratt & Whitney Engine Services at their 

Bridgeport facility. Pratt & Whitney"has admitted as much. The case does not really present a 

commerce clause issue since the inventory of repair parts is used in Bridgeport in Pratt & 

Whitney's business of "repairing jet engines. Without the inventory of repair parts, the 

Bridgeport facility cannot operate. 

IV. STATEMENT REGARD1NG ORAL ARGUMENT 

The Tax Department requests Rule 20 Oral Argument, pursuant to the Rules "of Appellate 

Procedure, in this case because it involves fundamental issues regarding the scope of the 

Freeport Amendment as enacted by the West Virginia Constitution in Article 10, Section 1 c. 

V. STANDARD OF REVIEW 

The standard ot review on appeal IS" well-settled. Legal questions before the Supreme 

Court are subject to de novo review. See SyI. Pt. 1, In re Tax Assessment Against American 
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Bituminous Power Partners, L.P., 208 W. Va. 250, 539 S.E.2d 757 (2000). The Supreme Court 

has established the scope of appellate court review for a circuit court decision. 

In reviewing challenges to the findings and conclusions of the circuit court, 
we apply a two-prong deferential standard of review. We review the final 
order and the: ultiniate disposition under an abuse of discretion standard, and 
we review the circuit court's underlying factual fmdings under a clearly 
erroneous standard. Questions of law ai"e subject to a de novo review. 

Appalachian Emergency Medical ServiCes, lnc., v. State Tax Commissioner, 218 W. Va. 550 at 

553, 625 S.E. 2d 312 at 315 (2005) (quoting Syl. Pt. 2 in Walker v. West Virginia Ethics 

Commission, 201 W.Va. 108, 492 S.E.2d 167 (1997)). Appalachian EMS concerned the circuit 

court review of a taxability ruling under W. Va. Code § 11-3-24a, the same statutory basis for the 

instant appeal by Pratt & Whitney. As a general rule: 

In plain tenns, we should not overrule a circuit court's finding' or conclusion as 
to whether the burden of persuasion has been met unless the evidence is so one
sided that it may be said that a reasonable factfinder could not have gone the way 
of the circuit court. 

Brown v. Gobble, 196 W. Va. 559 at 565, 474 S.E.2d 489 at 495 (1996). 

VI. ARGUMENT 

The Freeport Amendment is not some exotic,' mysterious legal concept; the Freeport 

Amendment is really quit~ simple. It is generally agreed that the W~st Virginia Legislature 

wanted to promote the growth of the warehousing industry in this State· and enacted the Freeport 

Amendment to that end. The Freeport Amendment states in pertinent part: 

Notwithstanding any other provisions of this Constitution, tangible personal 
property whic~ is moving in int~rstate commerce through or over the territory 
of the State of West Virginia, or which w~s consigned froID. a point of origin 
outside the State to a warehouse, public or private, within the State for 
storage in transit to a final destination outside the State, whether specified 
when transportation begins or afterward, but in any case specified timely for 
exempt status determination purpos~s, shall not be deemed to have acquired a 
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tax situs in West Virginia for purposes of ad valorem taxation and shall be 
exempt from such taxation, except as otherwise provided in this section. Such 
property shall not be deprived of such exemption because while in the 
warehouse the personal property is assembled, bound, joined, processed, 
disassembled, divided, cut, broken in bulk, relabeled, or "repackaged for delivery 
out of state, unless such activity results in a new or different product, article, 
substance or commodity, or one of different utility. Personal property of 
inventories of natural resources shall not be exempt from ad valorem taxation 
"unless required"by paramount federal law. 

W. Va. Const. Art. 10, § lc (emphasis added). The enabling legislation " mirrors the language in 

the Freeport Amendment to a greatextent.""SeeW. Va. Code §§ 11-5~13 and 11-5..:13a. 

The case before this Court presents factual questions more than legal questions. The 

documentary evidence and the testimony of Pratt & Whitney's own witness support the Tax 

Commissioner's decision in Property Tax Ruling 15-54. The Tax Department determined in 

PTR 15-54 that Pratt &, Whi1]1ey's inventory of spare parts does not qualify for an exemption 

from ad valorem property tax for two reasons. First, the spare parts are not moving in interstate 

commerce when Pratt & Whitney repairs ajet engi~e; th~ parts are used in West Virginia in an 

engine repair business. Argued below at AR 157-158; 214-218. Second, the act of installing a 

repair part, such as a compressor, into a broken jet engine results in a new or different product 

" " " 

and in a product with a different utility. Argued below at AR 157-158; 208-211. 

Significantly, Pratt & Whitney has conceded that the only issue presented on appeal is 

whether the activities that occur at the Bridgeport facility result in a new or different product or a 

product with a different utility than the parts on the 39 page inventory list. See Taxpayer's 

Supreme Court Brief at p. 27. Pratt & Whitney made the same concession in its circuit court 

argument. " AR 250. The Tax Department will begin" at that point. 
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·A. 	 The Circuit Court Correctly Concluded That A Jet Engine Is a Different 
Product Than a Grommet. 

Pratt & Whitney is in the business of repairing jet engines for its customers.3 The 

custom~r owns ajet engine which does not perform up to the standards of the aerospace industry. 

The customer ships the engine to Pratt & Whitney's Bridgeport facility for repairs or an 

overhaul. Pratt & Whitney examines the engine, determines what parts do not perform up to the 

required standards, removes the parts in need of repair, installs a replacement part which 

performs a specific and precise function in the operation of the jet engine, re-assembles the jet 

engine, tests the engine, and returns the jet engine to the customer. Pratt & Whitney has 

represented that 98.3% of its worldwide sales are to customers outside of West Virginia while 

1.7%4 of sales are made to West Virginia customers. C(mespondingly, Pratt & Whitneyargu~s. . . 	 " 

that 98.3% of the repair parts in the 39 page inventory list are shipped to customers outside West 

Virginia. Therefore, Pratt & Whitney argues that 98.3% of the repair parts on the 39 page 

inventory list should be exempt from ad valorem property tax under the Freeport Amendment. 

In this case, the Taxpayer argues that the i~ventory of repair parts valued by Pratt & Whitney at 

$7,438,639 should be valued by The Honorable Cheryl Romano, Assessor of Harrison County, at 

$126,148 for ad valorem property tax purposes for the 2016 TY. See Finding 10, supra. 

However, Pratt & Whitney's business model falls outside the clear language of the 

Freeport Amendment for several reasons. The clearest reason IS that when Pratt & Whitney 

assembles (or reassembles) the jet engine, Pratt & Whitney installs new repair parts in the jet 

3 Pratt & Whitney raised ten separate assignments of error in their brief filed with the Supreme Court in December 
2016. The Taxpayer cOllsolidated the ten assignments of error into four separate topics in their Supreme Court Brief 
for the purposes ofArgument. Unfortunately, Pratt & Whitney did not specifically identify the ten assignments of 
error as placed in the four argument headings. The Tax Department will address all arguments in turn. The Tax 
Department's Argument, Sub-section A addresses Pratt & Whitney's Assignments ofError 2,7,9 and 10 set forth in 
the Taxpayer's Brief at pages 27-29. 
4 As noted above in Finding 8, the actual percentage conceded as subject to property tax by Pratt & Whitney is 
1.696% of sales.. The Tax Department will round the percentage to 1.7% for the sake of simplicity. 
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engines as needed. The activities of Pratt & Whitney in installing repair parts into the jet engine 

result in a new or different product than the repair parts held in storage. Mr. Tucker, Pratt & 

Whitney's only witness at the trial, clearly testified that a jet engine is a different product than a 

gronimet or a compressor. See Findings 15 & 17, supra. In fact, the repaired jet engine is a 

different product than all the individual repair parts on the 39 page list of inventory parts. See 

Findings 18, supra. Ajet engine is very different frqm a collection of grommets, flywheels" and 

compressor blades. See Finding ,18, s~pra. Mr. Tucker clearly stated, "The items on the 39-page 

11st, you couldn't necessarily make a jet engine out of even the sum of those yet [sic]." See 

Finding 18, supra. 

As noted below, the Freeport Amendment was intended to promote the growth of a 

warehousing industry iii 'West Virginia. Pratt & Whitney is not'in the wareholise business; Pratt 

& 'Whitney i~ in the highiy'technical bu.siness of repairing jet engines for its customers. Pratt & 

whitney does not warehouse grommets, c~mpressors, and turbine blades, for shipment to 

customers outside of West Virginia. There is no evidence in the record before this Court 

indicating that Pratt & Whitney sells any component parts on the 39 page inventory list to any 

other elltity; Pratt & Whitney uses the entire'inventory of parts in the repair or reconditioning of 

jet engines at the Bridgeport facility. If the Taxpayer were simply warehousing repair parts and 

shipping an assortment of repair parts out-of-state to customers, then Pratt & Whitney might 

qualify for the Freeport Exemption. However, it is clear from Mr. Tucker's testimony that Pratt 

& Whitney uses the repair parts in West Virginia to repair jet engines which are not operating up 

to the exacting standards 'of the aerospace industry. Pratt & Whitney assembles and installs the 
. .'.. . . 

grommets, compressors, fan blades, and counterweights, as needed into the jet engines; the end 

result is a new or different product than a gromm'et or a counterweight. Furtheimore, Mr. Tucker 
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testified that jet engines have a different part number than the individual component parts used 

by Pratt & Whitney to repair customers' engines. See Transcript at AR 64, lines 14-24, quoted 

supra. Mr. Tucker stated very clearly on cross-examination that a jet engine is a different 

product than the component parts in their individual states. See Transcript at AR 65, lines 21-23. 

There is no doubt according to the record that a jet engine is a different product than a grommet 

vein retaining, a counterweight, a compressor, and every individual repair part on the 39 page 

inventory list. Since a jet engine is a new or different product than a grommet or a 

counterweight, Pratt & Whitney's activities do not qualify for the Freeport Exemption. 

Similarly, ajet engine has a different utility than a grommet or a compressor. Mr. Tucker 

testified that the purpose of a jet engine is to provide thrust to fly an airplane, a helicopter, or any 

object to which the jet engine is attached. Mr. Tucker testified that a jet engine would not have 

the same utility as a groIilmet.S" See Transcript at AR 65, lines 1-5. Every repair part used by 

Pratt & Whitney in its jet engine repair business serves a specific purpose and, thus, has a 

specific utility. The activities of Pratt & Whitney in repairing jet engines result in a product with 

a different utility that the individual component parts. Therefore, Pratt & Whitney's activities at 

the Bridgeport facility do not meet the requirements of the Freeport Exemption. 

In essence, Pratt & Whitney is asking the Supreme Court to extend the Freeport 

Exemption to an inventory of repair parts used in West Virginia to repair jet engines. There is no 

language "in the Freeport Amendment which would exempt the inventory of a manufacturing 

business or a repair business from ad valorem property tax. Pratt & Whitney asked the Circuit 

Court to expand the Freeport Amendment beyond the clear language employed by the 

5 Mr. Tucker was not asked to explain the utility of a grommet at trial. According to the American Heritage 
Dictionary, Third Edition, Houghton Mifflin Company, 2000, a "grommet" is defined as: A reinforced eyelet, as in 
cloth., through which a fastener may be passed. It appears that the utility of a grommet is to reinforce the area 
surrounding an opening through which a fastener passes. 
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Legislature. Judge Marks refused to go beyond the clear language found in the constitutional 

amendment before the Court. 

Two examples will illustrate the fallacy of Pratt & Whitney's argument. Think about an 

a~tomobile manufacturing plant located in West Virginia, for example a Chevrolet plant, that 

ships 98% of fmished ears out of state. The automobile manufacturer will purchase doors,. 

windshield wipers and lug nuts, for use in manufacturing automobiles. As the new car travels , . 

down the assembly line, which is analogous to the work stations j.n Bridgeport, new doors, 

windshield wipers and lug nuts are attached. A car door remains a car door after it is attached; 

windshield wipers remain windshield wipers; lug nuts are still lug nuts. Nobody can dispute 

these obvious facts. However, an operating automobile is a new and different product than four 

car doors, a set of windshield wipers, and a bunch of lug nuts. The Freeport Amendment contains 

no language which would exempt from property tax the inventory used at a manufacturing plant 

in the manufacturing process. The Circuit Court correctly declined to insert language into the 

FreeportAmendment or the enabling statutes to accomplish that end. 

Similarly, think about an automobile repair shop. Take, for example, the Firestone 'fire 

arret Auto Repair or Goodyear Tires franchise located in MorgaritoWn, WV or Wheeling, WV. 

Assume that a repair shop in a border county makes 42% of sales to out-of-state customers. The 

repair shop purchases large quantities of tires for use' in the business. Adopting Pratt & 

Whitney'S argument would allow the Firestone or Goodyear franchise to exempt 42% of its 

inventory of new tires from ad valorem property tax. Firestone purchased tires, warehoused tires, 

made no significant change to the tires, and attached the tires to the customer's automobile . 

. However, the activity of attaching tires to the customer's car ha~ resulted in a different 

product with a clearly different utility. The Freeport Amendment does not exempt the tires sold 
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and installed on a car. Similarly, the Freeport Amendment does not exempt the inventory of 

grommets or counterweights used by Pratt & Whitney to repair jet engines. An inventory of 

spare parts is an inventory of spare parts and not goods traveling in interstate commerce. In 
, ' 

addition, the activity of repairing an automobile with worn out tires is no different than repairing 

a jet engine with a worn out compressor or turbine; both activities result in a new and different 

product. A properly functioning automobile is a different product than four new tires. A properly 

functioning jet engine is a new and different product, as Mr. Tucker testified, than a collection of 

grommets, flywheels and compressor blades in their individual states. 

Contrary to Pratt & Whitney's assertions in the response brief filed at the Circuit Court, 

the Tax Department is not arguing that an oil filter stops being an oil filter when it is attached to 

an automobile travelling along the assembly line. 'See Response to Respondent's Proposed 

Findings ofFact and Conclusions ofLaw, at 'AR 273-274. The CircuIt Court correctly focused 

on the result of the activities at the Pratt & Whitney warehouse. The Tax Department has 

consistently stated that a grommet or a counterweight remains a grommet or a counterweight. 

But, the results of the activity of installing a grommet or a counterweight are what matters. 

The case of Feroleto Steel Company, Inc., v. Oughton, 230 W. Va. 5, 736 S.E. 2d 5 

(2012), cited by the Taxpayer, supports the Tax Department's analysis in the Pratt & Whitney 

case. The Supreme Court stated, "The issue is whether the cutting of steel coils results in a 

product of different utility." Feroleto Steel at 8, 8. In Feroleto Steel the Supreme Court 

concluded that the activitY of cutting the steel coils did not result in' a different pr~duct or a 

product with a different utility. In Pratt & Whitney's case, Mr. Tucker's testimony was simple 

and ~lear. A jet engine 'is a different product and a product with a different utnity than a 

grommet or a counterweight. The same can be said of oil filters and automobiies as well as new 
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tires and automobiles. The Tax Department applied the decision in Feroleto Steel to the facts in 

Pratt & Whitney. 

In addition, Pratt & ·Whitney argues that its inventory of spare parts or repair parts is 

different than run of th~ mill hardware and, thus, should be treated differently under the Freeport 

Amendment. For example, the Taxpayer argues that no practical alternative use exists for the 

counterweights, fan blades, and compressors used·to repair specipcmodels of Prl;ttt & . Whitney 

jet engines. See Assignments of El!or 7, & 9; see also T~payer's Supreme Court Brief at p. 28. 

Initially, the argument appears to have some merit; however, it fails under simple 

analysis. First, the Freeport Amendment does impose a requirement of singularity of use in 

order for the personal property stored in the warehouse to. be exempt from tax. A warehouse 

storing hexagonal bolts or shirt buttons may qualify for the Freeport Exemption from property 

. . 

tax even though hexagonal bolts and shirt buttons have a multiplicity of uses for different 

customers. By the same token, once Feroleto Steel cut the steel coils at issue to the precise 

specifications of its customer, the steel coils were only usable by that particular customer. See 

Feroleto Steel at 6, 6. The key issue in Feroleto Steel was whether the activities that occurred in 

the warehouse at the Feroieto Steel plant re'sulted in a ne~ or different product or a produ~t with 

a different utility. (See discussion below in Subsection B.) The mere fact that Compressor 

Number 1234 can only be used torepair a Pr~tt & Whitney Engine, Model No. ABeD, has no 

bearing on whether the compressor is exempt from tax. What matters is the result of the activity 

of Pratt & Whitney installing Compressor 1234 to repair a malfunctioning jet engine, Pratt & 

Whitney Engine Model No. ABCD, owned by a customer. By installing the compressor into the 

engi~e, the actions of Pratt & Whitney result in a different product A malfunctio~ing jet engine 

is now a fully functionaljet engine which can be installed on an airplane. As Mr. Tucker 
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testified, a jet engine is a different product and a product with a different utility than a 

compressor, a counterweight or a grommet. Singularity of use is not found in the language in the 

Freeport Amendment or the enacting legislation. 

Finally, Pratt & Whitney argues that the exacting standards of the aerospace industry 

should be a factor in the Freeport analysis. "Bad things can happen when jet engines stop 

working at 35,000 feet." See Taxpayer's Supreme Court Brief at p. 28. Obviously, the failure of 

a fully functioning jet engine at 35,000 feet could have catastrophic results in terms of loss of 

life. However, the number of lives relying on the installation of a repair part in the jet engine is 

not an issue in Freeport analysis. While the failure of a car door on an automobile assembled in 

West Virginia or the failure of a Firestone tire at 55 miles per hour may not qualify as a 

catastrophe in the same terms as an airplane crash, bad things can still·happen. Whether two 

lives or twenty lives could be lost due to product failure, neither is involved in Freeport Analysis. 

what matters for the tax exemption is whether the actions of Pratt & Whitney--by installing a 

compressor, a counterweight, or a grommet in a jet engine-result in a new or different product 

or a product with a different utility. As Mr. Tucker te·stified, a jet engine is a different product 

and a product with a different utility than compressor, a counterweight, and a grommet. 

B. 	 For Freeport Amendment Analysis, the Critical Element is the Result of the 
Activities That Occur in the Warehouse; Operating a Warehouse Alone Is 
Insufficlent. .. 

The Circuit Court correctly focused on the critical element in a Freeport Amendment 

case. Judge Marks found that the activities of Pratt & Whitney Engine Services in repairing 

malfunctioning jet engines at the Bridgeport facility result in a new or different product or a 

product with adifferent" utility as compared to the repair parts on'the 39 page inventory iist. See 

ARat p. 14~ Conclusions ofLaw 6-10. As noted above, Pratt & Whitney has conceded that the 
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only issue on appeal is whether the activities that occur at the Bridgeport facility result in a new 

or different product or a product with a different utility. See Taxpayer's Supreme Court Brief at 

p. 27, paragraph 2. 

Nevertheless, on appeal Pratt & Whitney has focused on the term "warehouse" rather 

than the activities that occur at the Bridgeport facility. The Taxpayer argues that since the term. 

"warehouse" is not de:qnedby the Freeport Amendment and the enacting legislation, the Tax 

Department and qther property taxing authorities have "... strictly construe [ d] the term 

'warehouse' and appl[ied] the exemption only on cases involving storage facilities that have no 

other function." Assignment of Error 5; see also, Taxpayer's Brief at p. 20-21 6• 

The Taxpayer's argument fails for several reasons. First, simply operating a warehouse

either a public w'a:rehouse or a company operating its own warehouse---does not entitle any 

taxpayer to Claim a prope11y tax exemption under the Freeport Amendment. The taxpayer must 

meet all the requirements set forth in the amendment to the West Virginia Constitution which 

states, in pertinent part: 

Such property shall not be deprived of such exemption because while in the 
warehouse the- personal property is, assembled, bound, joined, processed, 
dIsassembled, divided, cut, broken in bulk, relabeled, or repackaged for delivery 
out of state, u,~less such activity results in a new or different product, article, 
substance or commodity, or one of different utility. ' 

W. Va. Const. Art. 1 0, § 1 c (emphasis added). Pratt & Whitney's argument relies on the first half 

at the quoted language and ignores the second half. Pratt & Whitney argues in its Brief to this 

Court that "[w]hile in the Bridgeport facility, th~ components are assembl~d, b'ound, joined, 

pracess~d, and disassembled." Taxpayer's S~preme Court Brier at p. 27. The evidence before 

the Circuit Court clearly 'demonstrated that Pratt & Whitney will inspect acustomer's jet engine, 

6 However, th~ Taxpayer states on P. 21 of the Supreme Court Brief, "Likewise, the term "warehouse" is not an 
issue in this appeal." 
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determine if any parts need to be replaced, install the necessary parts or components, test the 

engine, and return the jet engine to the customer for use on an airplane. See, Testimony of Mr. 

Tucker at AR 59,1. 23 - AR 61, l. 12 (installation of any ~eeded part during repairs). 

However, Pratt & Whitney ignores the second half of the requirement. What is the result 

of Pratt & Whitney's activities of installing new components on a jet engine? A jet engine that 

did .. not op~rate. ac.cording to the exacting standarqs of the aerospace industry now operates 

properly and ~an be useci for its intended purpose; Mr. Tucker'-s testimony was clear. A jet 

engine is a different product than a counterweight, a grommet, a compressor and the various 

parts on the inventory list. See Findings 15, 17 & 18, supra. Similarly, the jet engine has a 

different utility than a grommet or any other repair part. See, e.g., Findings 14 & 16. The 
. .. 

activity of installing the repair parts results in an operational jet engine which is different than 

the sum ofall the parts on the inventory list. See Finding 18, supra. Argued below at AR 208

209: 

In this case, Pratt & Whitney has simply failed to read the Freeport Amendment to the 

Constitution in its entirety. The operative provision in the Freeport Amendment is the result of 

the activities of installing the property at the warehouse. The ·legislative rules for ad valorem 

property tax provide the foundation for the Tax Department's iong-held position. 

3.6.2. The exemption shall be allowed if the property, while in the warehouse, is 
assembled, bound, joined, processed, disassembled, divided, cut, broken in bulk, 
relabeled, or repackaged for out-of-state delivery so long as the activity does not 
result in a new or different article, product, .substance or commodity, or one 
of different utility. .. 

W. Va. Code· St. R. :§ 110-3-3.6.2 (1989) (eniphasis added). What matters in Freeport 

Amendment analysis is the result of the activity that occurs while in the warehouse. As argued 

below, a grommet or a counterweight always remains a grommet or a counterweight; however, 
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the activity of installing grommets and counterweights in a nonfunctioning jet engine results in a 

new or different product than a grommet or a cOlmterweight - the fully functioning jet engine 

which can be used for flying an airplane. 

Pratt & Whitney relies on the case of Feroleto Steel, cited supra, which presented a very 

different set of facts. The Supreme Court fmind that Feroleto Steel purchased steel coils, cut 

steel coils to the specifications set by its customers, and shipped steel coils out of state to its five 

customers. The Court stated, "Put simply, the steel coils arrive at the petitioner's warehouse as 

wide steel coils and they leave the warehouse as narrower steel coils." Feroleto Steel at 8, 8. On 

the other hand, Pratt & Whitney withdraws counterweights, turbines, fan blades, and grommets 

from its inventory held in storage, installs the individual repair parts as needed, and ships out 

fully operational jet engines. Feroleto Steel stored steel coils, cut steel coils and shipped out 

steel coits not a different product or a product with" a different utility. The activities that occur in 

the warehouse are what matters most in Freeport Amendment analysis. 

The second reason that Pratt & Whitney's argument fails is that the argument is a red 

" " " 

hea,ring. The Circuit Court did not adopt the view attributed to the Tax Department and the other 

property taxing authorities as advocated by Pratt & Whitney. The conclusions of law in the 

Judge Marks'" decision "d~ not limit the applicability of the Freeport Amendment to " ... cases 

involving storage facilities that have no other function ...." a~ suggested in Assignment of Error 

5. The Circuit Court decision should not be reversed on an error that the Circuit Court did not 

make. 

Third, Pratt & \"Vhitney's assignment of error is not the Tax Department's position. 

Property Tax Ruling 15-54 was not based on the premise that only a pur~ warehouse business, a 

business engaged in the storage of property and no other function, could qualify for the Freeport 

19 




Amendment. See AR 151-158. The Tax Department clearly based its argument before the 

Circuit Court on the result of the activities of Pratt & Whitney in repairing jet engines as 

discussed above. 

Fourth, assume arguendo that the Tax Department actually believes the Freeport 

Amendment should only apply to "... cases involving storage facilities that have no other 

function ...." as suggested in Assignment of Error 5 by the Taxpayer. The issue was recently 

resolved by this Court in Feroleto Steel, cited supra, at 6, 6. Feroleto Steel was engaged in more 

than storing steel coils; the taxpayer cut the steel coils it had stored as specified by its customers. 

The matter has been settled by this Court. A taxpayer need not be engaged exclusively in the 

warehouse business and performing no other business activities in order to meet the requirements 

o'f the Freeport Amendment. However, as noted above, the Circuit Court dId not' adopt the 

limitation as argued by the Taxpayer in Assignment of Error 5. 

Therefore, the Assignment of Error 5 fails for numerous reasons. 

C. 	 The Case Revolves Around the Language of the' Freeport Amendment To the 
West Virginia Constitution and Not the Commerce, Clause. 

Pratt & Whitner devotes a considerable, portion of its. argument before the Supreme Court 

to discussing the evolu,tion of commerce clause jurisprudence prior to the US Supreme Court 

decision in Complete Auto Transit, Inc., v. Brady, 430 US 274 (1977) and the first prong of the 

Freeport Amendment., See Assignment of Error 1; see also Taxpayer's Supreme Court B:rief at 

pp.21.,.26. The case before the Court revolves around the language of the FreeportAme~dment 

to the West Virginia Constitution, the undisputed facts of the site walk, the test,imony of Mr. 

Tucker at the, bench ~al, and npt the commerce clause.7 The first prong of the Freeport 

7 At the Circuit Court, Pratt & Whitney admitted that the only issue before the Court was whether the activities that 
occur in Bridgeport resulted in ~ new or different product or a product with a different utility. See AR250. The Tax 
Department addressed the Taxpayer's commerce cl,ause argul1lent to the extent necessary in PTR 15-54 and at the 
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Amendment simply states, " ... tangible personal property which is moving through or over the 

territory" of the State of West Virginia ... " is exempt from ad valorem property tax. See W. Va. 

Const. Art. 10, § Ie. Contrary to Pratt & Whitney's assertions, the inventory of repair parts is 

not moving in interstate commerce through or over the" territory of the State if West Virginia 

because the result of the activities at the Bridgeport facility is a new and different product and a 

product with a different utility. 

Pratt & W4itney's argument" that the inventory of repair parts is simply travelling 

through West Virginia in interstate commerce enroute for delivery out-of-state is nonsense. See 

Taxpayer's Supreme Court Brief at pp. 24-25. The inventory's final destination is Harrison 

County, WV, because that is where Pratt & Whitney uses the inventory of spare-parts in its jet 

engine repair business. At the bench trial, Mr. Tucker described Pratt &" Whitney's business as 

~verh~uling jet engln:es, repairing jet engines and building new production engines. Testimony 

at AR 39, lines 7-18. Being able to repair customers' jet engines is the sole reason that Pratt & 

Whitney has an inventory of repair parts. The Taxpayer's entire facility in Bridgeport is 

dedicated to the repair of jet engines for its customers. Without the specialized inventory 

necessary to repair malfunctioning jet engines, Pratt & Whitney's repair facility would simply be 

out of business. Mr. Tucker's testimony was extremely clear; FAA certified parts are the only 

parts that can be legally used to repair jet engines. Pratt & "Whitney cannot accept or use 

~ub~titute parts." See Testimony ofMt. Tucker at AR 56, lines 6-13. If Pratt & Whitney Jacks a 

specific part necessary to repair a jet engine, then Pratt & Whitney cannot finish the job the 

customer needs completed-the repair of a malfunctioning jet engine. As the Tax Departnient 

Circuit Court since it was not an issue before the Court. On appeal to the Supreme Court, the Taxpayer listed the 
commerce clause argument as its first assignment of error. The Tax Department will rebut the argument regarding 
the evolution of the commerce clause jurisprudence more fully since it is specifically an assignment of error and in 
order to avoid waiver of the argument under Rule lO(d) of the WV Rules ofAppellate Procedure. 
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argued in PTR 15-54, the repair parts are not merely passing through West Virginia in interstate 

commerce for delivery out-of-state; the repair parts are expressly destined for use in Pratt & 

Whitney's jet engine repair business in Bridgeport. Argued below at AR 157-158; AR 214. 

Since West Virginia is the final destination for the inventory of repair parts, the repair parts are 

not moving through or over the territory of the State of West Virginia in interstate commerce. 

The case before the. Court is not a commerce clause case regardless of Pratt & Whitney's 

attempts to· characterize it as such. The Taxpayer has admitted that the seminal case regarding 

the commerce clause is Complete Auto. Assuming arguendo that the case should be analyzed 

under the commerce clause, Property Tax Ruling 15-54 passes the test set forth in Complete Auto 

v. Brady. The Complete Auto decision is significant since it outlined the four-prong test which 

cUrrently serves as the fOUIidation for commerce clause analysis. See Taxpayer's Supreme Court 

B·def at pp. 23-24. Under Complete Auto a tax may be imposed on interstate commerce as long 

as the tax passes the four factor test: 

1. Whether the activity has sufficient nexus to the taxing state; 
2. Whether the tax is fairly related to benefits provided to the taxpayer; 
3. Whether the tax discriminates against interstate commerce; 
4. Whether the tax is fairly apportioned. 

Complete Auto at 287; see also Syl. Pt. 2, Tax Commissioner of the State of.West Virginia v. 

MBNA America Bank, N.A., 220 W.Va. 163,640 S.E.2d 266 (2012). 

The Tax. Department ea~ily passes the four factor test. First, the Harrison County 

Assessor only taxed the personal property stored and located in Bridgeport, West Virginia, on the 

assessment date of July 1,2014. Pratt & Whitney specified exactly what personal property was 

locateq in HfllTison County on tbe assessment date. Prop.erty physically p~esent in.West Virginia 

has a sufficient nexus for ad valorem property tax purposes. See also W. Va. Code §§ 11-3-1 

and 11-5-1. Second, county property taxes assessed by the Harrison County Assessor are used to 
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provide essential county services including police and fire protection and for providing public 

schools. It cannot be disputed that providing police and fire protection as well as an educated 

workforce, provides significant benefits to Pratt & Whitney's business operations. Third, Pratt & 
, , 

Whitney has made no showing that Harrison County ad valorem property taxes are assessed in a 
~ 

discriminatory manner against property moving in interstate commerce. The Taxpayer has not 

argued that Assessor Romano is taxing Pratt & Whitney's property at a higher rate while taxing 

other taxpayers' property at a lower rate. The record is devoid of any evidence that Pratt & 

Whitney must pay the ad valorem property tax while, other Harrison County taxpayers can obtain 

a,rebate or an offsetting tax credit elsewhere based on the tax paid to Harrison County. Pratt & 

Whitney has advanced no argument that other taxpayers in Harrison County receive a 

comrrierdal advantage as a result of the county property taxes assessed against it. . There is no 

evidence in the record that Harrison County h~s attempted to assess an ad valorem property tax 

on personal property that is simply passing through the county on the July 1 assessment date; the 

testimony of Mr. Tucker clearly reflects that the 39 page long inventory of repair parts was 

stored in Harrison County for the express purpose of repairing malfunctioning jet engines at 

Bridgeport. Assessor Romano only taxed the inventory of spare parts stored in Bridgeport, W.V. 

for the activity of repairing jet engines at the Taxpayer's facility. Mr. Tucker stated on 'direct 

examination that the majority of the repair parts in Bridgeport would be stored, on average, 

anywhere from zero to three months. AR 4 7 lines 4~10. Fourth: Pratt & Whitney has made no 

showing that Assessor Romano has failed to properly apportion the ad valorem property taXes. 
, 

As~essor Romano lias only assessed propertY 
. 

taxon the personal property physically located in 

West Virginia and not on personal property owned by Pratt & Whitrtey and located outside of 

Harrison County. Pratt & Whitney has made no argument that Assessor Romano stepped over 
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receive various offsets of the impact of Louisiana's First Use Tax and tax credits against other 

Louisiana tax obligations. While Louisiana businesses that made the first use of the outer 

continental shelf gas. would receive tax exemptions and credits, :out-of-state businesses that 

consumed .natural gas which passed through Louisiana were required to absorb the impact of 

Louisiana's First Use Tax. See Maryland v. Louisiana at 756-757. Furthermore, the Supreme 

Court observed that outer continental shelf gas or any natural g~s crossing a state line at any 

stage of its movement to the ultimate consumer is in interstate comttlerce during the' entire 

journey. Maryland v. Louisiana at 755. Pratt & Whitney has shown no comparable admonition 

from the Supreme Court with regards to parts used in an engine repair business. 

Furthermore, Pratt & Whitney's reliance on Eureka Pipeline v. Hallanan, 257 US 265 

(19'21) is" inisplaced.. See Taxpayer's Supreme Court Brief at pp. 24-25. Eureka Pipeline 

concerned oil produced and gathered in West Virginia that was commingled with oil passing 

through West Virginia via a pipeline for delivery out of state. The US Supreme Court struck 

down the application of the tax on the business of transporting of oil through a pipeline on each 

gallon of oil transported. Eureka Pipeline at 269. Subsequently, the WV Supreme Court has 

characterized Eureka Pipeline decision as a decision involving a tax placed squarely on oil that 

became part of a stream of interstate commerce in violation of the col111ile~ce clause. See United 

Fuel Gas Company, Inc., v. Battle, 153 W. Va. 222 at 239-240, 167 S.E. 2d 890 at 900-901 

(1969). Pratt & Whitney concedes that Complete Auto TranSIt v. Brady overturned the 

formalized rule that a state tax on the privilege ofdoing business 'is per se unconstitutional when 

applied to interstate commerce. See"Taxpayer's Supreme Court Brief at pp. 23-24. In the case at 

bar,. the Harrison County' Assessor is not attempting to tax the transporting of counterweights, 

turbines, and fan blades as they pass through West Virginia to other destinations; the case 
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concerns repair parts transported into West Virginia for the sole purpose of repairing jet engines 

in West Virginia by Pratt & Whitney. As stated in PTR 15-54, West Virginia is the final 

destination of the repair parts. Argued below at AR 157-158; 214. 

The Taxpayer argues that West. Virginia. can and has chosen under the Freeport 

Am~ndment to exempt personal property from ad valorem tax: that. c_ould otherwise be subject to 

tax under CQmpiete Auto. See Taxpayer's Supreme Court Brief at .p. 24. (emphasis in original). .. . " .. 

Pratt & Whitney has made a correct statement of an abstract legal principle and the Tax 

Department acknowledged as much in PTR 15-54. Argued below at AR 155-156. Nevertheless, 

in order to claim the exemption set forth in the Freeport Amendment, Pratt & Whitney must meet 

all of the requirements under Freeport. As argued above in Sub-sections A and B, the repair 

parts are installed in jetengines and the result of the activity of iilstalling 'repair parts i's that 

fomlerly malfunctioning engines become fully operational jet engines. Mr. Tucker clearly 

testified that jet engines are different products and products with a different utility than 

counterweights, compressors, grommets, and all of the repair parts on the 39 page long inventory 

list. Pratt & Whitney does not meet all of the requirements of the Freeport Amendment since the 

Taxpayer's activities result in new and different products and products with a different utility. 

Therefore, Pratt & Whitney cannot claim the property tax exemption codified iIi W. Va. Code §§ 

11-5-13 and 11-5-13a. 

Finally, the Taxpayer also cites to the acknowledgement in PTR 15~54 that any 

protections granted by West Virginia related to the commerce clause would be redundant due to 
. '. . 

paramount federal law. See Taxpayer's 'Supreme Court Brief at p. 24. PTR 15-54 was simply 

stati~g the obvious under the s~premacy clause or'the United States Constitutio~. However, 

Pratt & Whitney has not made any allegations, much less adduced any evidence, that Assessor 
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Romano has violated the commerce clause as outlined above. The question is simply whether 

Pratt & Whitney falls within the four corners of the Freeport Amendment. 

Assignment of Error 1 is without merit. 

D. 	 Liberal Construction Must Not Be Employed as a Basis To Ignore the Clear 
Language of the Freeport Amendment and The Evidence In The Record. 

Pratt & Whitney argues that the Freeport Amendment should be liberally construed by 

the Courts. See Assignment of Error 3; see~lso Taxpayer's Supreme CourtBriefatp. 14; 17~18. 

The Taxpayer is correct as an abstract statement of law. See W. Va. Code § 11-5-13a(a). 

However, Judge Marks' decision at the Circuit Court focused on the very language contained in 

the Freeport Amendment as being critical. 

Such prop~rty shall not be deprived of such exemption because while in the 
warehouse the personal property is assembled, bound, joined, processed, 
disassembled, divided, cut, broken in bulk, relabeled, or repackaged for delivery 
out of state, unless such activity results in a new or different product, article, 
substance or commodity, or one of different utility. 

W. Va. Const. Art.IO, § lc (emphasis add~d). 

The Supreme Court has long viewed the 'te~ "liberal construction" as a guid~line and 

not as an excuse to ignore the clear language and the undisputed facts before the Court. The 

'. . 	 . 
object of constitutional construction and interpretation is to give effect to the intent of the people 

of West Virginia in adopting the constItution or in this case adopting the Freeport Amendment. 

this Court has previously observed that,"Where a provision of a constitution is clear in its terms 

and ofplain' interpretation to any ordinary and reasonable mind, it should be applied and not 

construed." SyL Pt. 4, State ex reI. Casey v. Pauley, 158 W. Va. 298, 210 S.E. 2d 649 (1975) 

(quoting Syt"Pt. 3, $t(lte ex reI. Smith v. Gore, 150 W.Va. 71, 143 S.E.2d 791 (1965)); see also, 
. 	 "', . 

State ex ret. Mountaineer Park v. Polan, i90 W. Va. 276 at 279-280, 438 S.E.2d 308 at 311-312 
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(1993). Therefore, the Circuit Court acted properly in applying a liberal construction to the 

Freeport Amendment while keeping the precise language of the amendment in plain sight. 

The Taxpayer's argument rests on the definition of the tenn "liberal interpretation" found 

in Black's Law Dictionary. The definition quoted by Pratt & Whitney cautions against an 

overIy broad interpretation by stating, " ... provided such an interpretation is not inconsistent with 

the language used." Black's Law Dictionary further cautioned that a liberal interpretation must 

remain a reasonable interpretation. See Taxpayer's Supreme Court Brief at p. 17. 

If the Court were to ignore the plain results of the activities of Pratt & Whitney in 

repairing jet engines, then the Supreme Court would render the second half of the quoted section 

a nullity. The Supreme Court stated in Syi. Pt. 6, Davis Memorial Hospital, Inc., v. WV State 

Tax Commissioner, 222 'W. Va: 677, 671 S.E. 2d 682(2008), "A cardinal rule of statutory 

construction is that significance and effect must, if possible, be given to every section, clause, 

word or part of the statute." (quoting Syi. Pt. 3, Meadows v. Wal-Mart Stores, Inc., 207 W.Va. 

203,530 S.E.2d 676 (1999)). 

The Circuit CoUrt properly focused on the result of the activities that occurred at the Pratt 

& Whitney facility as required by Feroleto Steel. The' Freeport Amendment focuses on the 

resuits of the activities that occur at the warehouse. Do the activities result in a new or different 

product or a product with a different utility? Mr. Tucker's testimony~ Taxpayer's own witness, 

Was clear and consistent. A jet engine is a new and different product than a grommet or a 

counte~eight. A jet engine has a different utility than a compressor. If the activities of any 

taxpayer result in a new or different product or a product with a different utility, then the tangible 

personal property at issue does not meet the language of the Freeport Amendment. As a result of 

Pratt & Whitney's activities, the parts were used to rep~ir malfunctioning jet engines which are 

28 




very different products than the individual repair parts. In the case before· the Supreme Court 

today, it is clear that Pratt & Whitney's activities do not fall within the parameters of the 

Freeport Amendment. . Argued below at AR 214. 

The Circuit Court liberally construed the Freeport Amendment and affirmed the Tax 

Departm~nt's position taken in PTR 15-54. The Supreme Court should do the same. The 

Supreme Court should not use the term "liberal construction" to ignore the clear language of the 

Freeport Amendment and the undisputed facts of this case in order to rule in the Taxpayer's 

favor. 

E. 	 The Circuit Court Erroneously Concluded That the Inventory of Parts Was 
Not Held on Consignment. 

. Pratt & Whitney. has argued that the list of inventory of part~ owned by Taxpayer was 

held on consignment as required under the Freeport Amendment. At the Circuit Court, the Tax 

Department argued that the word "consignment" should be given the ordinary meaning ascribed 

to the word. Consignment generally refers to holding the goods of another and not to holding 

one's own personal property. See AR at 157 & 216. The Circuit Court adopted the Tax 

Department's argument in Conclusions of Law 13 & 14. See AR .14-15. Pratt & Whitney 

cballenges i?e Gircuit Court'~ decision on this point on appeal. Se.e Assignment of Error 6; see 

also Taxpayer's Supreme Court Brief at pp. 18-20. 

Pratt & Whitney argues that this Court's decision in Feroleto Steel, cited supra, decided . -. ..' . ' .' .' ." 

the issue of whefherthe term "consig~ent" referred to possessing another's goods or was broad 

enough to include possession of one's own property. Id. According to the facts as stated in 

Feroleto Steel, cited supra, at 6, 6, the Taxpayer owned the steel. coils held in inventory ·wmch 

were the subject of the appeal. Although this Court did not specifically address the issue of 
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ownership of personal property for the purposes of consignment, this Court's decision has 

indirectly resolved the issue. 

It appears that Conclusions of Law 13 & 14 are erroneous in light of Feroleto Steel and 

should be reversed." However, this error was hannless error because the Circuit Court focused on 

the results of Pratt & Whitney's activities oftepairingjet engines. Whether the tangible personal 

property" is held on consignment or held in a warehouse is not dispositive of this case; the key 

test is whether the results of the activities resultin a new or different-product or a product with a 

different utility as the parties have argued extensively 

The remainder of the Circuit Court decision should be affirmed by the Supreme Court. 

Affirming the Circuit Court's decision is especially proper since Pratt & Whitney has conceded 

that the only issue on appeal is whether the installation of repair parts results in a new or 

different product or in a product with a different utility. See Taxpayer's Supreme Court Brief at 

p. 27. Furthermore, the error was not prejudicial to the Taxpayer. It is well settled that a 

decision on appeal before the Supreme Court may be deCided on any basis which is clearly set 

forth in the record below. See, e.g., Gentry v. Magnum, 195 W.Va. 512 at 519, 466 S.E.2d 171 

at 178 (1995). The Circuit Court decision was based primarily on the results of the activities of 

repalring jet" engines and should be affirmed. 

F. The Circuit Court Applied the Correct Standard of Proof in this Case. 

In Assignment-of Error 4, Pratt & Whitney argues that the proper standard of proof to be 

applied by the circuit courts in ad valorem property Freeport Amendment cases is the 

preponderance of the evidence standard and not cl<~ar and convincing evidence. See also 

Taxpayer's Supreme Court Brief at p. 14. The case began when Pratt & Whitney requested a 

ruling from the State Tax Department regarding the taxability of its inventory pursuant to W. Va. 
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Code § 11-3-24a. Judicial review of the taxability ruling was authorized under W. Va. Code § 

11-3-25(a). 

The Court must be cognizant of the fact that clear and convincing evidence is the 

standard of proof requj,red in valuation cases brought before the boards of equalization and 

review pursuant to W. Va. Code § 11-3-24 and the boards of assessmentapp~als pursuant to W. 

Va. Code § 11-3-24b. However,. the Pratt & Whitney case is not a valuation matter; it is a 

taxability matter and is brought under different statutory authority. 

There is nothing in the lower court decision to indicate that Judge Marks applied the clear 

and convincing evidence standard as challenged by Pratt & Whitney on appeal. The Assignment 

of Error fails. 

. -. 
G. The Circuit Court Decision Should Not Be Reversed Based on References to 

Legislative Intent. 

The Taxpayer argues that the Circuit Court decision is erroneous and should be reversed 

since. the dec~sion references legislative intent in enacting the Freeport Amendment. See 

Assignm~nt ofError 8; see also Taxpayer's Supreme Court Brief at pp. 28 -29 . 

. While the parties may debate the legislative. intent supporting the Freeport Amendment, 

t1.Iebas~s for tpe lower court's conclusion had .a proper foundation. Before the Circuit Court, 

Pratt & Whitm;y argued that the decision set forth in AmericanWoodmark Corporation v. Paige, 

Civil Action No. 92-P-19, Circuit Court of Hardy County, should control.s See AR 272; see also 

AR 212-213. As the Tax Department argued below, Judge Hamilton found in the American 

Woodmark decision that fostering a warehouse industry in West Virginia was one purpose 

behind the Freeport Amendment. Mr. Rose, counsel for Pratt & Whitney, was also counsel for 

American Woodmark in 1992. See AR 212, especially Footnote 4. Certainly, the Circuit Court 

8 A copy of the. American Woodmark decision is attached to the Taxpayer's Supreme Court Brief. 
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of Harrison County should be allowed to draw a conclusion regarding legislative intent based 

upon a previous circuit court decision submitted for review by Pratt & Whitney. 

Nevertheless, the basis of the Circuit Court decision in Pratt & Whitney was the result of 

the activities of the Taxpayer in repairing jet engines at the Bridgeport facility as required Under 

the· Feroleto· Steel decision. Repair parts are installed on malfunctioning jet engines which result 

in ful1y operational jet engines suitable for use on airplanes. Pratt & Whitney's own witness 

clearly testified that a jet engine is a different product and a product with a different utility than 

the repair parts held in inventory. The Circuit Court decision was correct and should be affirmed 

by this Court. 

Finally, the Taxpayer argues that the impetus behind the Property Tax Ruling 15-54 was 

to protect the fisc of Harrison County. See Taxpayer's Supreme Court Brief at p. 29. There is no 

evidence hi the record to support such speculation. 

Assignment of Error 8 fails. 

VII. CONCLUSION 

The language of the Freeport Amendment matters and the results of the activities of Pratt 

& Whitney in this case matter. Under the Freeport Amendment, tangible personal property on 

consignment and stored in a warehouse may be assembled, bound, joined, processed, etc., and 

will remain exempt from property tax "... unless such activity results in a new or different 

product, article, substance or commodity, or one of different utility." W. Va. Const. Art. 10, § 

lc. 

Mr. Tucker's testimony was equally clear. Pratt & Whitney is in the busmess of 

repairing jet engines in Bridgeport. When repair parts such as a compressor or turbine are 

installed in malIunctioningjet engines, the result is a fully operational jet engine. A jet engine is 
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more than a collection of fan blades, compressors, turbines, grommets and the other repair parts. 

Ajet engine is a different product than a compressor or a turbine. Ajet engine is a product with 

a differeJ1t utility than the repair parts stored in inventory. The activities of Pratt & Whitney in 

repairing jet engines faU. outside the .parameters of the Freeport Amendment. Property Tax 

Ruling 15-54 was correct under the law. 

The Circuit Court deci~ion .is supported by the evidence in the record and, should be 

affirmed by the Supreme Court. 

Respectfully submitted, 

DALE W. STEAGER, 
STATE TAX COMMISSIONER 
OF WEST VIRGINIA, 

By counsel 

PATRICK MORRISEY 
ATTORNEY GENERAL 

MS (WVSB# 4370) 
. RNEY GENERAL 

1900 Kanawha Boulevard, East 
Building 1, Room W-435 
Charlest~J1, W~st Virginia 25305 
304-558-2522 
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