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ARGUMENT 

The error in the Tax Commissioner's reasoning is his focus on the jet engine rather than the 

component parts, which are the subject ofthe application for Freeport in this appeal. The 

uncontroverted facts are that component parts, manufactured to precise specifications and 

extreme tolerances, are delivered from outside of West Virginia to Bridgeport where they are 

briefly stored until they are assembled onto jet engines requiring overhaul or repair. During this 

process, none of the components changes its character or utility or in any fashion becomes a new 

or different product. Rather, each component retains its identity, including its discrete part 

number for the duration of its assembly on that jet engine. After the repair or overhaul, the 

components, now assembled onto the jet engine, are shipped out of state, in over 98% of the 

taxpayer sales, to designated destinations around the world. 

The objects ofthis appeal are the components employed in the building, repair or overhaul of 

jet engines in Bridgeport. Those components do not undergo any form of metamorphosis. The 

components, be they compressors, pumps, fan blades, or grommets, always have been and 

always will be, compressors, pumps, fan blades, or grommets. Despite their assembly onto jet 

engines at Bridgeport, they remain compressors, pumps, fan blades, or grommets. 
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The Tax Commissioner describes two hypothetical situations where the application of the 

taxpayer's position on Freeport would result in what the Tax Commissioner apparently considers 

to be an inappropriate outcome. The first is an automobile assembly plant. The Commissioner 

raises interesting questions about how application ofFreeport to that process might result in the 

exemption ofthe parts that are assembled there. However, there are no automobile assembly 

plants in West Virginia and the Freeport amendment to the West Virginia Constitution has no 

application to such facilities that are located outside of the state. 

The Commissioner also suggests that a tire store located in a community on the borders of 

the state might find a portion of its tire inventory exempt from ad valorem taxation pursuant 

Freeport on those tires that are mounted on motor vehicles garaged out-of-state. Tires mounted 

on wheels in West Virginia are delivered when they come offthe lift. They are not in transit to a 

final destination outside the state. That is a requirement ofFreeport that is not present in the 

Commissioner's example. West Virginia Const. §Art. X, §lC 

It is apparent from the Commissioner's reply that he believes the Freeport amendment has 

very limited application to, not only industrial applications, but generally. An objective reading 

ofthe amendment together with both enacting statutes does not support this view. 

Perhaps the Legislature expressed frustration with the Commissioner's application of 

Freeport when it passed West Virginia Code §11-5-13a, mandating that he apply the Freeport 
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amendment liberally in favor of the taxpayer claiming it. But, there is nothing contained in the 

Commissioner's reply that suggests that he got the message. 

Formulary apportionment does not apply to property tax. The Commissioner's citation of 

Complete Auto Transit, and other decisions applying formulary apportionment is wildly 

misplaced. 

The tax is not a privilege, or occupation tax. It is not a tax on net income. 
It is an ad valorem property tax. We have held that it is essential to the 
validity of such a tax, under the due process clause, that the property shall 
be within the territorial jurisdiction of the taxing state. This rule receives its 
most familiar illustration in the case of land. The rule has been extended to 
tangible personal property which is thus subject to taxation exclusively in 
the state where it is permanently located, regardless the domicile of the 
owner. (Internal citations omitted) Wheeling Steel Corp. V Fox 298 US 
193; 56 S. Ct. 773,80 L. Ed. 1143 (1936). 

The analysis is simple. Is the property located in the state? If it is not, the property is not 

taxable. While West Virginia may be able to take the income of the company doing business in 

multiple states and apportion part of that income to West Virginia, it cannot take all the tangible 

personal property of that company, apply formulary apportionment, and subject to ad valorem 

property tax tangible personal property that is not located within the state. The Commissioner 

asserts that opinions formulating and applying formulary apportionment can apply to the 

property taxation of tangible personal property, but he cites no authority to support that 

contention. 
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The second step in the analysis applies to tangible personal property located in West Virginia 

on the assessment day. The second step requires determination whether that property is moving 

in interstate commerce on the assessment day. If it is, it is not subject to ad valorem taxation, in 

West Virginia. 

The exemption from property taxation provided by the commerce clause in the United States 

Constitution and repeated in the first part of the West Virginia Freeport amendment to the West 

Virginia Constitution applies to the parts inventory of the petitioner in Bridgeport, West 

Virginia. At all relevant times, the parts inventory is moving in interstate commerce and is in 

West Virginia for as short a period as a few days to a longer period of a few months. While it is 

in West Virginia, it is coming from out-of-state and is destined, in the overwhelming percentage 

of times, to continue its interstate travels to destinations outside the state and perhaps outside the 

nation. 

CONCLUSION 

The petitioner prays that this Hon. Court hold that the petitioner's parts inventory is not 

subject to West Virginia ad valorem taxation by the application ofthe commerce clause in the 

United States Constitution and the first section of the Freeport amendment to the West Virginia 

Constitution. The petitioner further prays that this Hon. Court hold that the petitioner's parts 

inventory is exempt from West Virginia ad valorem taxation by the application of the second 

portion of the Freeport amendment to the West Virginia Constitution, and, in either event, order 

that the 2015 and 2016 taxes be exonerated and refunded to petitioner and that the petitioner's 

parts inventory be treated as exempt from ad valorem taxation in all future years. 
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