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3. ASSIGNMENTS OF ERROR 

1. The court below erred in failing to find that the tangible personal property in question 

remained in the stream of interstate commerce at all times it was passing through West Virginia 

and was not subject to assessment for ad valorem personal property tax purposes. The court 

should review this issue because the assessment of movable tangible personal property 

incidentally present in West Virginia on the assessment day only escapes being arbitrary and 

capricious if the taxing authorities recognize that tangible personal property remains in the 

stream of interstate commerce in spite of stops of various durations in West Virginia. The Court 

should provide guidance to the respondent, assessors and taxpayers as to how long movable 

tangible personal property must remain in West Virginia to gain tax situs here. 

2. The court below erred in failing to find that the tangible personal property in question 

was exempt from West Virginia ad valorem taxation by application of the Freeport amendment 

to the West Virginia Constitution. West Virginia Constitution, Article X, §IC. The Court should 

review this issue because the Freeport amendment has been a part of the West Virginia 

Constitution since 1985 and the Court has only recently, in Feroleto Steel Co. V Oughton, 230 

W. Va. 5, 736 SE 2nd 5 (2012), examined the Freeport amendment for the first and only time. 

3. The court below erred in failing to effectively construe the Freeport amendment 

liberally in favor of the taxpayer seeking the exemption, in violation of the specific mandate of 

the West Virginia legislature as expressed in West Virginia code §11-5-13a and recognized by 

this court in Feroleto Steel Co. V Oughton, 230 W. Va. 5, 736 SE 2nd 5 (2012). The Court should 
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review this issue because the petitioner believes that the respondent consistently reviews 

applications for exemption from ad valorem taxation without liberally construing the Freeport 

amendment in favor of the taxpayer seeking exemption. 

4. The court below erred in failing to find that the proper standard ofproof for an 

application for exemption from ad valorem taxes pursuant to the Freeport exemption is a 

preponderance of the evidence standard. The Court should review this issue because neither the 

Freeport amendment itself nor its enacting statutes defines the proper standard of proof. The 

standard ofproofof clear and convincing evidence, which this Court has adopted for application 

in other types ofproperty tax appeals is inappropriate for the issue of exemption pursuant to the 

application of the Freeport amendment because the legislature has mandated that the Freeport 

amendment be liberally construed in favor ofthe taxpayer and that construction is inconsistent 

with the adoption ofan elevated standard ofproof. 

5. The court below erred in failing to find that the term ''warehouse'' as used in the 

Freeport amendment should be liberally construed to include any facility in which tangible 

personal property subject to Freeport exclusion is housed while in West Virginia. The Court 

should review this issue because the West Virginia legislature has not defined the term 

"warehouse" in the Freeport amendment itself or in its enacting statutes. This has encouraged the 

respondent and other property tax administrators to strictly construe the term "warehouse" and 

apply the exemption only in cases involving storage facilities that have no other function. This is 
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in violation ofthe mandate ofthe legislature in West Virginia code § 11-5-13a to liberally 

construe the amendment in favor ofthe taxpayer. 

6. The court below erred in failing to find that the ternl "consigned" as used in the 

Freeport amendment should be liberally construed to apply to tangible personal property both 

owned by the taxpayer as well as tangible personal property owned by others and held by the 

taxpayer. The Court should review this issue because the West Virginia legislature has not 

defined the term "consigned" in the Freeport amendment itself or in its enacting statutes. This 

has encouraged the respondent and other property tax administrators to strictly construe the term 

"consigned" and apply the exemption only in cases involving tangible personal property owned 

by persons other than the taxpayer. This is inconsistent with traditional definitions of the term 

"consigned" and violates the mandate of the Legislature in West Virginia Code §11-5-13a to 

liberally construe the amendment in favor the taxpayer. 

7. The court below erred in failing to recognize and find that the tangible personal 

property which is the subject of the instant appeal, possesses unique characteristics that 

differentiate it from run ofmine hardware. The court below failed to recognize that the 

components in question are specifically designed for the sole purpose of incorporation into a 

specific jet engine repaired or overhauled in its'Bridgeport, West Virginia facility, have no other 

practical application other than as components for a specific j et engine repaired or overhauled in 

Bridgeport West Virginia, bear and retain a discrete part number both before and following the 

assembly of the component onto the jet engine, and have a replacement schedule mandated by 
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the Federal Aviation Administration, which establishes a specific date by which each component 

must be replaced. The Court should review this issue because the respondent below suggested, 

and the court below appears to have agreed, that the esoteric aerospace components here at issue 

are legally comparable to the assembly of automobiles or automobile tires installed on out-of

state motor vehicles. 

8. The court below erred in finding the legislative intent of the framers of the Freeport 

amendment. The Court should review this issue because there exists no legally recognized 

legislative history to the framing or ratification of the Freeport amendment. Further, the Court 

should review this issue because the plain language of the Freeport amendment, liberally 

construed, speaks for itself and should be recognized as doing so by this Court. 

9. The court below erred in finding that the assembly of the subject component parts onto 

jet engines being repaired or overhauled at the Bridgeport facility resulted in a new or different 

product, article, substance or commodity from the component itself. The Court should review 

this issue because factually each component assembled in the repair or overhaul of a jet engine in 

Bridgeport retains its identity not only throughout the assembly process in Bridgeport but 

throughout the component's and the engine's useful life. A turbine blade that is assembled onto a 

jet engine possesses a discrete and unique part number. No other turbine blade may be used in 

the repair or overhaul ofjet engine lest that jet engine would fail to be certified for flight. That 

turbine blade, regardless of its condition, will be replaced on a date in the future mandated by the 

Federal Aviation Administration regardless of the condition of that turbine blade at that time. 
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The focus of the Freeport amendment must always be on what happens to the tangible personal 

property that is held in West Virginia with the intention of it being exported from the state at 

some point. The focus is the turbine blade, not the jet engine itself. The turbine blade is and 

always will be a turbine blade. 

10. The court below erred in finding that the activities involving the subject components 

that take place in Bridgeport result in a product, article, substance or commodity of different 

utility. The Court should review this issue because neither the framers of the amendment nor the 

legislature in the passage of the enacting statutes defined what "a product... of different utility 

is." In the case of the components at taxpayer's Bridgeport facility, none of the components had 

any utility other than for the purpose which they were ultimately used, to be assembled onto jet 

engine in the course of its repair or overhaul. Nothing that took place in Bridgeport changed the 

utility of those components. 
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4. STATEMENT OF THE CASE 


This appeal commenced with a request made by the petitioner to the assessor ofHarrison 

County, West Virginia to exempt certain items oftangible personal property from ad valorem 

taxation pursuant to the application of the Freeport amendment to the West Virginia Constitution 

West Virginia Constitution article X, §IC. The assessor ofHarrison County timely responded to 

the petitioner's request and denied the relief requested. App.83 The assessor then submitted the 

issue raised by the petitioner to the respondent, who timely filed a decision denying the 

application ofthe Freeport amendment to the petitioner's tangible personal property. App. 151 

A timely appeal was taken by the petitioner to the Circuit Court of Harrison County, West 

Virginia.. There, a hearing was held, which included a view of petitioner's facilities in 

Bridgeport, Harrison County, West Virginia as well as the taking of testimony. By order entered 

on the 30th day ofAugust, 2016, the Circuit Court of Harrison County sustained the decision of 

the respondent in denying the application of the Freeport amendment to the tangible personal 

property of petitioner. App. 1 

Please see the Summary of Argument below for a statement of the facts of the case that 

are relevant to the assignments oferror. 
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5. SUMMARY OF ARGUMENT 

The Petitioner builds, overhauls and repairs Pratt & Whitney jet engines at its facility in 

Bridgeport, Harrison County, West Virginia. App. 39 In 2015, the taxpayer timely applied for 

the exemption of certain tangible personal property from ad valorem taxation under the 

provisions of the commerce clause to the United States Constitution and the West Virginia 

Freeport amendment, W V Const Article X, §lc and its enacting statutes West Virginia code 

§11-5-13 and West Virginia code §11-5-13a. App. 83 The personal property at issue are engine 

components, owned by the petitioner and used in the overhaul and repair of the jet engines 

serviced in Bridgeport. App.43-49 

These components are manufactured outside the state of West Virginia App.50, stored in 

the Bridgeport facility for, on average 0 to 3 months App.47, after which they are assembled 

onto jet engines being repaired or overhauled. App. 51 Over 99% ofthe jet engines repaired or 

overhauled are then shipped to destinations outside the state. App. 51 The components remain in 

the stream of interstate commerce during their brief paths in West Virginia and do not gain tax 

situs for purposes of the ad valorem property tax. 

These engine components are manufactured exclusively for assembly into Pratt and 

Whitney jet engines. App. 52 No generic substitute for these components can be used in the 

overhaul and repair of Pratt & Whitney engines App. 56 and that these components have no 

practical alternative use other than as components assembled to overhaul and repair Pratt & 

Whitney jet engines. App. 52 None of the components for which Freeport exemption is sought 

could change their character in the course of being assembled at Bridgeport, become a new or 

different product while in the Pratt & Whitney facility or become a product with a different 
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utility. App. 53-54 From conception to assembly to operation to obsolescence, these items of 

tangible personal property are components of a jet engine and do not or cannot perform any other 

function. 

As a result of the respondent's refusal to exempt the components for the repair 

and overhaul ofjet engines in Bridgeport from ad valorem taxation, the petitioner was over 

appraised in the amount of$7,438,639 App.58, and over assessed in the amount of 

$4,463,183.40 for its 2015 ad valorem taxes. 
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6. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary pursuant to the criteria in Rule 18 (a) of the West Virginia 

Rules of Appellate Procedure. The case should be set for a Rule 20 oral argument for the reasons 

that this case involves issues of first impression involving the application of the Freeport 

amendment to technologically sophisticated manufacturing operations. The case is of 

fundamental public importance for the reason that the petitioner believes that the Freeport 

amendment is not applied by the respondent in a manner consistent with its own terms or that of 

the enabling statutes passed by the West Virginia legislature. This case involves a fundamental 

constitutional question regarding the meaning and scope ofthe Freeport amendment, which this 

court has not fully addressed. 

More importantly, a Rule 20 oral argument is necessary because the respondent has 

demonstrated that he and his predecessors have consistently and historically misunderstood and 

misapplied the Freeport amendment. In response to the application of the petitioner, the 

respondent stated: 

The Freeport Amendment was never intended to exempt the ordinary inventories of 
tangible personal property kept on hand for such purposes. (Emphasis added) App. 
158 

How does he know that? Certainly not from an objective reading of the plain language of 

the Freeport amendment. 
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Additionally, the uncontroverted evidence introduced at the hearing in this matter 

demonstrated that the tangible personal property at issue in this appeal is anything but "ordinary 

inventories. " 

The petitioner believes that the minimum time for argument set forth in Rule 20 will be 

sufficient to fully present the case. 

7. STANDARD OF PROOF 

At best, the standard ofproof in this appeal is preponderance of the evidence. In the only 

appeal by this court involving the Freeport amendment, the issue of the standard ofproof 

applicable to the exemption of tangible personal property pursuant to the Freeport amendment 

was presented to the court. The court specifically refused to address the issue.1 In doing so, the 

court demonstrated good scholarship. Section a of West Virginia code §11-5-13a provides: 

This section is intended to clarify the intent of the Legislature and the citizens in 
establishing the exemption from ad valorem property taxation granted by section one-c, 
article ten of the West Virginia constitution and section thirteen of this article as it 
pertains to goods held in warehouse facilities in this state awaiting shipment to a 
destination outside this state. This section codifies policies applied by agencies and 
departments of this state upon which persons have relied. It is the intent of the 
Legislature that the provisions of this section are to be liberally construed in favor of a 
person claiming exemption from tax pursuant to section one-c, article ten of the West 
Virginia constitution, this section and section thirteen of this article. (Emphasis added) 

1 The respondents asserted that the petitioner has the burden of proving that its inventory of steel coils is exempt from ad 
valorem property taxation by clear and convincing evidence, citing In re Tax Assessment ofWoodlands. 223 W.Va. 14,672 
S.E.2d 150 (2008), and State ex rei. Prosecuting Attorney v. Bayer Corp .• 223 W.Va 146,672 S.E.2d 282 (2008). This Court has 
never determined the standard by which a taxpayer must prove entitlement to an exemption from ad valorem property taxation 
under W. Va. Const. art. X, § Ic, and W. Va Code § 11-5-13, and we do not find it necessary to do so in order to decide the 

instant appeal. Feroleto Steel Co. v. Oughton, 230 W. Va. 5, 7, 736 S.E.2d 5, 7 (2012) 
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In Feroleto, the court recognized the requirement to provide a liberal construction in 

favor of the person claiming exemption under the Freeport amendment. The court was quite clear 

regarding its recognition of this obligation. 

Finally, this Court finds the exemption of the inventory of steel coils from ad valorem 
property taxation consistent with the intent in establishing the exemption. According to 
w. Va. Code § 11-5-13a(a) (1997), in part, "[i]t is the intent of the Legislature that the 
provisions of this section are to be liberally construed in favor of a person claiming 
exemption from tax pursuant to section one-c, article ten of the West Virginia 
Constitution, this section and section thirteen of this article." Accordingly, this Court 
now holds that pursuant to W. Va. Code § 11-5-13a(a), it is the intent of the 
Legislature that the exemption from ad valorem taxation of certain personal property of 
inventory and warehouse goods provided for in W. Va. Const. Art. X, § lc; W. Va. 
Code § 11-5-13; and W. Va. Code § 11-5-13a(b); is to be liberally construed in favor 
of a person claiming the exemption. In sum, this Court finds that the exemption of the 
petitioner's inventory of steel coils is more consistent with the applicable constitutional 
and statutory language as well as the intent in the establishment of the exemption. 
Feroleto Steel Co. v. Oughton, 230 W. Va. 5, 9, 736 S.E.2d 5, 9 (2012) 

A mandated liberal construction of the Freeport amendment together with its enacting 

statutes in favor of the person claiming exemption is logically inconsistent with the imposition of 

an elevated standard of proof on that same person to prove that it is entitled to the exemption 

provided by Freeport. If anything, given the mandate for liberal construction in favor of the 

taxpayer, the burden ofproof should be on the party resisting the application of the Freeport 

amendment. If the burden of proof falls on the party seeking exemption, then nothing more than 

a preponderance standard of proof may be required. 
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8. ARGUMENT 

OVERVIEW OF FREEPORT AMENDMENT 

The Freeport amendment2 may be viewed as containing two means of exempting tangible 

personal property. The first is a modestly expanded restatement of federal constitutional law that 

goods moving in interstate commerce do not acquire situs for ad valorem tax purposes. The first 

provision can be read as follows: 

Tangible personal property which is moving in interstate commerce through or over the 

territory of the State of West Virginia ... shall not have acquired a tax situs in West Virginia for 

purposes of ad valorem taxation and shall be exempt from such taxation, except as otherwise 

provided in this section. 

2 § lc. Exemption from ad valorem taxation of certain personal property of inventory and 
warehouse goods, with phase in to full exemption over five-year period 

Notwithstanding any other provisions of this Constitution, tangible personal property which is 
moving in interstate commerce through or over the territory of the State of West Virginia, or 
which was consigned from a point of origin outside the State to a warehouse, public or private, 
within the State for storage in transit to a final destination outside the State, whether specified 
when transportation begins or afterward, but in any case specified timely for exempt status 
determination purposes, shall not be deemed to have acquired a tax situs in West Virginia for 
purposes of ad valorem taxation and shall be exempt from such taxation, except as otherwise 
provided in this section. Such property shall not be deprived of such exemption because while in 
the warehouse the personal property is assembled, bound, joined, processed, disassembled, 
divided, cut, broken in bulk, relabeled, or repackaged for delivery out of state, unless such 
activity results in a new or different product, article, substance or commodity, or one of different 
utility. Personal property of inventories of natural resources shall not be exempt from ad valorem 
taxation unless required by paramount federal law. 
The exemption allowed by the preceding paragraph shall be phased in over a period of five 
consecutive assessment years, at the rate of one fifth of the assessed value of the property per 
assessment year, beginning the first day of July, one thousand nine hundred eighty-seven. 
W. Va. Const. art. X, § Ic 
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This first provision merely recites an exemption that has historically been applied to 

goods moving in interstate commerce and only modestly broadens the exemption beyond what is 

provided for through the United States Constitution. In his taxability ruling in this matter, the 

Tax Commissioner stated: 

The Freeport amendment does not exempt from ad valorem taxation goods which are 
already exempt due to their interstate movement. The exemption already exists via 
the commerce clause in the United States Constitution. To the extent the goods are 
exempt under the commerce clause, similar protection under the Freeport 
amendment is repetitive. However, what the Freeport amendment does, in addition to 
reinforcing that protection, is to define for purposes of ad valorem taxation West 
Virginia the goods which qualify for exemption under that amendment and when 
applicable interstate commerce commences. Property Tax Ruling 16-38; Joint 
Exhibit Number One 

The second provision of the Freeport amendment does provide an exemption for tangible 

personal property that might otherwise gain situs for ad valorem tax purposes. The second 

provision may be read as follows: 

Tangible personal property which was consigned from a point of origin outside the State 

to a warehouse, public or private, within the State for storage in transit to a final destination 

outside the State, whether specified when transportation begins or afterward, but in any case 

specified timely for exempt status detemlination purposes, ... shall not have acquired a tax situs 

in West Virginia for purposes of ad valorem taxation and shall be exempt from such taxation, 

except as otherwise provided in this section. A variety of activities may be performed on the 

tangible personal property while in the state of West Virginia so long as those activities do not 

result in a new or different product or one of different utility. 
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MEANING OF TERMS USED 


The Freeport amendment and its implementing statutes contain several terms that are not 

defined within the four comers of this West Virginia Constitution or Chapter 11 of the West 

Virginia Code. For instance, West Virginia Code § 11-5-13a mandates that the Freeport 

amendment be liberally construed in favor of the taxpayer. The legislature did not define liberal 

construction. Likewise the body of the Freeport amendment itself contains the undefined terms 

"warehouse", and "consigned." Throughout the testimony in this matter and the briefing and 

arguments, the term "spare parts" has been used in a variety of contexts. 

What does it mean to give a statute a liberal construction? Black's Law Dictionary 

defines liberal construction or interpretation as: 

liberal interpretation (l7c) 1. A broad interpretation of a text in light of the 
situation presented and possibly beyond the language's permissible meanings, usu. 
with the object of effectuating the spirit and broad purpose of the text or producing 
the result that the interpreter thinks desirable. - Also termed liberal construction; 
equitable construction; loose interpretation; loose construction; broad 
interpretation; broad construction; interpretatio extensiva; interpretatio lata. 2. 
Interpretation according to what the reader believes the author reasonably intended, 
even if, through inadvertence, the author failed to think of it. - Also termed large 
interpretation; mixed interpretation. Cf. strict interpretation. 
"Liberal construction ... expands the meaning of the statute to embrace cases which 
are clearly within the spirit or reason of the law, or within the evil which it was 
designed to remedy, provided such an interpretation is not inconsistent with the 
language used. It resolves all reasonable doubts in favor of the applicability of the 
statute to the particular case." William M. Lile et aI., Brief Making and the Use of 
Law Books 343 (Roger W. Cooley & Charles Lesley Ames eds., 3d ed. 1914). 
3. In constitutional doctrine, an interpretation that allows the federal government to 
do something that the Constitution does not say it may do. INTERPRETATION, 
Black's Law Dictionary (lOth ed. 2014) (emphasis added) 
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In reviewing these definitions, the most practical standard and the most helpful to the 

court is the simple proposition that a liberal construction "resolves all reasonable doubts in favor 

ofthe applicability of the statute to the particular case." Applying this test to the elements of the 

Freeport amendment will properly and practically comply with the mandate of a liberal 

construction in favor ofthe petitioner in this matter. 

At the outset of this discussion, it is worthwhile to pay some attention to additional 

nomenclature. From time to time, probably all parties to this appeal have used the term "spare 

parts" to refer to the personal property at issue here. That term inaccurately describes the nature 

of this personal property. The testimony of Timothy H Tucker established that the inventory of 

parts used in the repair and overhaul ofjet engines at the Bridgeport plant were generally 

purchased specifically for a particular engine repair or overhaul when the work order for that 

particular job was received. On occasion, parts with long lead times would be purchased 

independent of a particular work order. App. 61: 13 This was certainly the exception to the rule. 

Mr. Tucker testified that his job as the manager of supply chain logistics was to control inventory 

so that parts would remain in Bridgeport for only 0 to 3 months. App. 47:6 

None of the property subject to this appeal were spare parts in the sense that they were 

generic components that could be used in a variety of engine repairs or replacements. All of the 

inventory were specifically manufactured for assembly onto a specific Pratt and Whitney jet 

engine for specific jobs. Each part, down to sheets of plywood, bore a discrete part number. App. 

56:21 

The inclusion ofthe term "consigned" in the Freeport amendment does not limit the 

application of the exemption to property owned by one person and stored by another. It is 

undisputed that at all times material to this appeal and when the engine components were located 
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in West Virginia, the petitioner owned the items of tangible personal property for which it seeks 

exemption. 

The petitioner in Feroleto Steel Co. Inc. v Oughton also owned the tangible personal 

property in question. 

The petitioner's business is cutting large steel coils into smaller widths as specified 
by the petitioner's customers. Specifically, the petitioner purchases coils of flat steel 
from out-of-state suppliers. Feroleto Steel Co. v. Oughton, 230 W. Va. 5, 6, 736 
S.E.2d 5,6 (2012) (emphasis added) 

The West Virginia Supreme Court ofAppeals had no difficulty finding that the steel coils 

owned by the petitioner qualified for exemption from ad valorem tax pursuant to the Freeport 

amendment. 

Likewise, the petitioner in American Woodmark Corporation v James H Paige, III, State 

Tax Commissioner, Civil Action No. 92-P-19, Circuit Court ofHardy County, West Virginia, 

December 28, 1992 ( Attached) owned the tangible personal property for which it was seeking 

exemption. The circuit court opened its final order, a copy of which is attached hereto, with this 

paragraph: 

This is the appeal of the taxability ruling issued by the Respondent on the seventh 
day of February, 1992 on the subject of the act applicability of the exemption from 
ad valorem taxes provided by article X, §1 C of the Constitution of West Virginia, 
commonly known as the Freeport amendment, to certain inventory personal property 
owned in Hardy County, West Virginia by petitioner. (Emphasis added) 

In fact, the undersigned has been unable to find any decision of a Circuit Court in West 

Virginia that denied a Freeport exemption on the basis that the party seeking the exemption 

owned the personalty to be exempt. 

It appears, then, that ownership ofthe tangible personal property does not disqualify that 

property from eligibility for exemption pursuant Freeport. Were consignment an issue (and 
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apparently the Supreme Court of Appeals of West Virginia does not believe it to be one), a 

review of the meaning of the term would still resolve in favor of the petitioner. 

Black's Law Dictionary primary definition of "consign" is, " To transfer to another's 

custody or charge." CONSIGN, Black's Law Dictionary (lOth ed. 2014). The facts in this appeal 

are that all of the subject tangible personal property are purchased by the petitioner from its 

parent company, Pratt & Whitney Canada. As part of the purchase, the components of the jet 

engines are transferred to petitioner's custody or charge. 

Likewise, the term "warehouse" is not an issue in this appeal. Black's Law Dictionary 

defines "warehouse" as a building used to store goods and other items. WAREHOUSE, Black's 

Law Dictionary (10th ed. 2014). The uncontested testimony in this matter is that the subject 

component parts are stored in the Bridgeport facility during the time they are located in West 

Virginia. App. 51 :5. When the components come to the Bridgeport facility they are put in the 

storeroom to be able to track them, to ensure that they get issued to the right engine for the 

engines that are pre-provisioned for. App. 60:15. Obviously, storage of component parts is not 

the only function performed at the Bridgeport facility. However it is an important function and 

qualifies the Bridgeport facility as being warehouse for purposes of the Freeport amendment. 

InAmerican Woodmark, the facility in which the wooden components were cut and 

processed met the requirements of the Freeport amendment. Likewise, in Feroleto Steel, the mill 

in which the coils of steel were trimmed to exact specifications met the requirements of the 

Freeport amendment. If anything, the record here more clearly establishes that the subject 

components are stored in Bridgeport for a period of time after they are transferred to the 

petitioner's custody from outside the state of West Virginia in transit to their final destinations 

outside the state of West Virginia. 
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The West Virginia legislature has seen fit not to define either "consigned" or 

"warehouse." Given the fact that the legislature has addressed Freeport three times, the absence 

of the definition for those terms cannot have been an oversight. Finally, the mandate to resolve 

all reasonable doubts in favor of the petitioner requires that the terms "consigned" and 

"warehouse" be applied in favor of qualification for the exemption and not as a means of 

denying it. 

THE FIRST PRONG OF FREEPORT 

The petitioner asserts that the entire parts inventory at its Bridgeport facility was at all 

times moving in interstate commerce through or over the territory of the State of West Virginia 

on July 1,2014 and is therefore exempt from ad valorem taxation. 

The Commerce Clause of the Constitution of the United States ofAmerica3 grants to 

Congress the power to regulate interstate commerce. There are literally hundreds of federal 

court cases that address in some way the definition of the term "interstate commerce". The 

analysis used by the United States Supreme Court has evolved over the years. 

Prior to 1937, the Supreme Court used a formalistic approach to balancing what Congress 

could regulate and what remained within the purview of the police power of each state. The 

Supreme Court declared that because Congress had the supreme power to regulate interstate 

commerce, even when Congress remained "dormant," the commerce power, nonetheless, 

3U.S. CONST. art. I, § 8, cl. 3: "To regulate Commerce with foreign Nations, and among the several States, and 
with the Indian Tribes;" 
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prevented the states from inhibiting interstate commerce.4 Under the dormant Commerce Clause 

analysis, regulations impacting interstate activities, such as transportation, were improper.s State 

regulation ofwholly intrastate activities, such as manufacturing, however, was permissible.6 

From the late 1800's to 1937, as the agrarian economy gave way to industry, Congress 

began addressing the social and economic problems created by the Industrial Revolution and the 

Great Depression. During this period, the Supreme Court repeatedly struck down legislation 

aimed at improving working conditions and remedying the hardships of the economic 

depression. 

Beginning in 1937, however, the Supreme Court abandoned its formalistic approach and 

began to look, rather, at the substance or effect of the regulation it under scrutiny. In the 

watershed case ofNLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937), the Court 

specifically rejected the relevance of the distinction between "production" and "commerce" and 

upheld the provisions of the National Labor Relations Act (NLRA) despite the fact that the steel 

workers involved were engaged in "manufacture" within a state. The Court declined to look 

solely at whether a regulated activity actually crossed state lines or directly affected interstate 

commerce, but instead began to examine whether the activity substantially affected interstate 

commerce. (emphasis added) The Court ruled that even wholly intrastate activities could be 

regulated under the Commerce Clause if their effect on interstate commerce was substantial. 

Wickard v. Filbum, 317 U.S. 111 (1942), provided a theoretical basis for a vast 

expansion of the commerce power. In Wickard, the Court held that Congress could regulate 

4 Cooley v. Board of Wardens, 53 U.S. (12 How.) 299 (1851). 


5 id. 


6 United States v. E.C. Knight Co., 156 U.S. I (1895). 
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activities that, by themselves, did not have a substantial effect on interstate commerce, if many 

separate instances of the activity would have a substantial cumulative effect on interstate 

commerce. Thus, in Wickard, the Court held that even a farmer growing his own crops for his 

own consumption was within reach of the power of Congress to regulate interstate commerce, 

because in aggregate all such home consumption could substantially affect wheat prices. 

Wickard, then, essentially enlarged the definition ofthe term "commerce" as it appears in the 

Commerce Clause to include not only what was formerly held to be "commerce" but to include 

"economics"; that is, anything that affects the quantity or price of goods and services. 

Since Wickard, if a rational basis existed for concluding that national aggregation ofan 

activity would have an impact on interstate commerce, then Congress could regulate it. It is with 

this understanding that the Court has upheld congressional regulation of racial discrimination by 

restaurants and hotels. Katzenbach v. McClung, 379 U.S. 294 (1964), holding that Congress had 

a reasonable basis to conclude that discrimination in restaurants, even local, family-owned ones, 

cumulatively had a significant impact on interstate commerce. The authority of Congress to 

promulgate the Clean Air Act and Clean Water Act, the Occupational Safety and Health Act, and 

to vastly expand the number of federal crimes stems from its power to regulate interstate 

commerce. 

The Supreme Court case that articulates the current law with respect to state taxation of 

interstate commerce is Complete Auto Transit, Inc. v. Brady, 430 U.S. 274 (1977). This case 

overturned a formalized rule that 'a state tax on the "privilege of doing business" is per se 

unconstitutional when it is applied to interstate commerce,7 and ruled the standard of 

7 At least with respect to some types oftaxes, the United States Supreme Court's rulings have at times reflected an 
underlying philosophy that interstate commerce should enjoy a sort of "free trade" immunity from state taxation. 
The Court summarized the free trade view in Freeman v. Hewit, 329 US 249 at 252 (1946): "{t)he Commerce 
Clause was not merely an authorization to Congress to enact laws for the protection and encouragement of 
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pennissibility of state taxation must be based upon its actual or practical effect rather than its 

legal tenninology. Complete Auto Transit sets forth a four- prong test to detem1ine whether a 

state tax on interstate commerce will survive a Commerce Clause challenge. (emphasis added) 

A state tax will be upheld "when the tax [l] is applied to an activity with a substantial nexus with 

the taxing State, [2] is fairly apportioned, [3] does not discriminate against interstate commerce, 

and [4] is fairly related to the services provided by the State."(enumeration added) 

The Tax Commissioner asserts that goods moving in interstate commerce are exempt 

from taxation by operation of paramount federal law and therefore the Freeport Amendment's 

exemption of "tangible personal property which is moving in interstate commerce through or 

over the territory of the State of West Virginia" is redundant. 8 While it is true that West Virginia 

law cannot impose a tax on property that is exempted by paramount federal law, West Virginia 

can and has, by operation of the Freeport Amendment, exempted from taxation goods that could 

conceivably be subject to a tax that met the four prongs of the test laid out in Complete Auto 

Transit, even though those goods are, in fact, moving in interstate commerce.! 

In Eureka Pipeline v. Hallanan, 257 U.S. 265 (1921) the United States Supreme Court, 

overruling the Supreme Court of Appeals of West Virginia, held that the "intent and action 

detennined the character of the movement' and held that the gathering within the state by a pipe 

line company of oil which it is required to hold in storage for the owners until it receives 

directions for shipment, but which it was authorized to mingle with the general mass of oil in its 

pipes and tarlks, is interstate commerce as to such oil as it subsequently sends out of the state". 

commerce among the States, but by its own force created an area of trade free from interference by the States. In 
short, the Commerce Clause even without implementing legislation by Congress is a limitation upon the power of 
the states ... This limitation on State power ... does not merely forbid a State to single out interstate commerce for 
hostile action. A State is also precluded from taking any action which may fairly be deemed to have the effect of 
impeding the free flow of trade between States. It is immaterial that local commerce is subjected to a similar 
encumbrance. " 
8 Joint Exhibit Number One. 
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Several material facts are undisputed in this matter. All of the tangible personal property at issue 

here comes from sources outside of West Virginia. App.50:18. In excess of 99% of the engines 

that have been repaired or overhauled in Bridgeport are delivered to points outside the state of 

West Virginia. App. 51: 1. The great maj ority ofparts remain in West Virginia only 0 to 3 

months. App. 47:6 

The Supreme Court has held that not even substantial processing removes material from 

interstate commerce. In Maryland V. Louisiana, 451 U.S. 725 (1981), natural gas that was 

produced in the Gulf of Mexico was piped into the state ofLouisiana, where the gas is "dried" 

the liquefiable hydrocarbons gathered, removed, and separately sold to other customers - on its 

way to ultimate distribution to consumers in over 30 States. The Court held that, even though 

"interrupted" by certain events in Louisiana, there was a continual flow of gas in interstate 

commerce. 

The only difference between this case and petitioner's situation it that the engine 

components in jet engines enter and leave the Bridgeport facility by truck rather than by pipeline. 

Petitioner's components are stored in the Bridgeport facility as required only to match up with 

the engines as they come into the plant for repair or overhaul. The United States Supreme Court, 

in Halloran, supra, already found this difference to be insignificant, stating "The oil runs into a 

tank on one side and out on the other. The tank may be regarded as a pipe of larger size." 

The petitioner is subject to a full range ofenvironmental, health and safety, and wage and 

hour federal regulations imposed by Congress under its powers conferred by the Commerce 

Clause. Under Complete Auto, it is no longer necessary to resort to formalistic hair-splitting to 

permit states to tax what is, for all other purposes, interstate commerce. 
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At the Bridgeport facility, the components come exclusively from out-of-state suppliers 

(some internal to the petitioner, others external), and the finished goods are delivered to almost 

exclusively out-of-state customers. 

In summary, if a farmer growing crops for his own use constitutes interstate commerce, 

and if a decision of who can and canlt be served in a single restaurant affects interstate 

commerce, then certainly the petitioner's business, in which the component parts in question are 

obtained exclusively from out-of-state suppliers and the finished goods are delivered to almost 

exclusively out-of-state customers, constitutes interstate commerce. 

THE SECOND PRONG OF FREEPORT 

The Freeport amendment also exempts the subject personal property if it is: 

1. 	 consigned from a point of origin outside the State to a warehouse, public or private, 
within the State 

2. 	 for storage in transit to a final destination outside the State, whether specified when 
transportation begins or afterward, but in any case specified timely for exempt status 
determination purposes. 

3. 	 while in the warehouse the personal property may be assembled, bound,joined, 
processed, disassembled, divided, cut, broke it in bulk, relabeled or repackaged for 
delivery out-of-state unless such activity results in a new or different product, or one of 
different utility. 

All of the actions required to be eligible for exemption from ad valorem tax pursuant to 

the Freeport clearly occur to the personal property at issue. All of the components were 

consigned or sold to the petitioner by its parent or other third party vendors from points of origin 

outside the state of West Virginia. App. 47:18; 50:18. 

The components are stored in the Bridgeport plant. The components are in transit to a 

final destination outside the state in over 99% of the cases. App. 51 :4. Generally, the final 

destination outside the state is designated on the purchase order prepared for each job. App. 
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49:23. In some cases, the final destination is changed to a different location but is always 

determined prior to the engine shipment. App. 50:4. 

While in the Bridgeport facility, the components are assembled, bound, joined, processed, 

and disassembled. App. 51:9. 

The above described facts are uncontroverted in this appeal. The only issue is whether the 

activities that occur in Bridgeport result in a new or different product, or one of different utility. 

The components cannot and do not become a new or different product. The 

counterweight described in Mr. Tucker's testimony at page 53 of the Appendix is designed and 

manufactured exclusively for assembly on a particular Pratt & Whitney engine. It has no other 

purpose on earth other to serve as a counterweight on a particular Pratt & Whitney jet engine. It 

has a discrete part number. If the counterweight were to become a new or different product 

during the course of an overhaul or repair of ajet engine in Bridgeport, it's part number would 

become invalid, the counterweight would not be accepted by the Federal Aviation 

Administration and the petitioner could not certify either the counterweight or the jet engine, 

putting the engine out of business. App. 53: 14. What is true for a counterweight is true all of the 

other components used in the overhaul or repair ofjet engines in Bridgeport down to and 

including the grommets and rivets, as well as the plywood used to build the crates in which the 

engines are shipped. App. 54:5. 

Likewise, the components do not become products with a different utility. The 

counterweight described in Mr. Tucker's testimony remains a counterweight, the utility of which 

is to balance the engine. App. 52: 1 O. Once again, were the counterweight to become a product of 

different utility, it's part number would become invalid, and it would not be qualified by the 

FAA to be used for the repair or overhaul of the jet engine. 
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The certification of these components by the FAA and the requirement that they retain 

their exact character and utility may not be a requirement unique to the aerospace industry, but it 

is one that is mandatory in that industry. Bad things can happen when jet engines stop working at 

35,000 feet. Consequently, the fact that these components are all certified exclusively for repair 

and overhaul ofPratt & Whitney jet engines and that the Federal Aviation Administration forbids 

the use of an uncertified new or different product or an uncertified product of different utility in 

the assembly of these engines establishes, per se, that that assembly cannot result in a new or 

different product or one of different utility. 

Simply put, each component used in the repair or overhaul ofjet engines in Bridgeport 

retains its discrete identity through a part number that never disappears. These components are 

designed, certified and given a part number. They are manufactured to stringent standards 

required by the aviation environment, always retaining the same part number. They are sold to 

the petitioner with that part number. Only components with the appropriate part number designed 

to be used on a particular engine can be used in the repair or overhaul of that engine. No 

substitutes can be used. App. 56:2. Once the engine is repaired or overhauled and shipped to the 

customer, each component retains its discrete part number. Its identity does not and cannot 

change. If that were to occur, the engine would lose it certification and no longer be permitted to 

fly. 

The respondent's statement in his ruling on the petitioner's petition for Freeport 

exemption that "The Freeport Amendment was never intended to exempt the ordinary 

inventories of tangible personal property kept on hand for such purposes." (Emphasis added) 

App.158 is without a historic foundation or legal precedence. The respondent cannot draw that 

conclusion from an objective reading of the amendment itself. That statement clearly 
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demonstrates two things. First, the Freeport amendment has not historically been administered 

correctly. Second, the respondent ignores the uncontroverted fact that the inventory held by the 

petitioner and its Bridgeport facility is anything but "ordinary inventories of tangible personal 

property." 

To the extent that the respondent's refusal to grant exemption pursuant to Freeport is an 

effort to guard the Harrison County fisc, the respondent is misguided. If that is the respondent's 

motive, then the proper procedure is to promulgate a legislative rule, which he has not done, 

prepare legislation to interpret the constitutional amendment, which he has not done, or propose 

legislation to repeal the amendment by referendum, which he has not done. Misreading the plain 

language of Freeport is inappropriate. 
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9. CONCLUSION 

The petitioner's inventory of tangible personal property clearly qualifies for exemption 

from ad valorem taxation by application of the Freeport amendment. The court below erred in 

failing to recognize that the respondent's refusal is based, at best, upon a misunderstanding and 

misreading of the plain language of the Freeport amendment. 

As a result of the respondent's refusal to exempt the components for the repair and 

overhaul ofjet engines in Bridgeport from ad valorem taxation, the petitioner was over appraised 

in the amount of $7,438,639, and over assessed in the amount of$4,463,183.40 for its 2015 ad 

valorem taxes. The petitioner prays that the order of the Circuit Court of Harrison County, West 

Virginia be reversed and that the matter be remanded to the Circuit Court of Harrison County, 

West Virginia for the entry of an order requiring the appropriate officials of Harrison County, 

West Virginia to exonerate the appropriate liability of the petitioner for 2015 property taxes and 

issue a refund or credit for those taxes paid to the petitioner. 
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