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I. REBUTTAL TO ASSIGNMENTS OF ERROR 

1. The Circuit Court correctly held that the purported tax and judgment liens against 

Tele-Response Center, Inc., did not relieve Petitioner from its obligations pursuant to the Notice 

of Suggestion served on it by Respondents. 

2. The Circuit Court correctly concluded that the payments made by Petitioner to 

Tele-Response after its receipt of the Respondents' Notice of Suggestion were subject to said 

Suggestion because they were not "contingent" in nature. 

3. The Circuit Court correctly awarded the Respondents summary judgment on their 

claims against Petitioner because there were no genuine disputed issues of fact to be detennined 

by a jury. 

II. STATEMENT OF THE CASE 

This appeal arises from a proceeding in aid of execution against Petitioner pursuant to 

W.Va. Code §38-5-10 et seq., which stems from the Respondents' efforts to collect a judgment 

they received on September 7, 2011 against their employer, Tele-Response Center, Inc. ("Tele

Response"). The judgment consisted of an award of liquidated damages in the amount of 

$213,310.38, plus prejudgment interest in the amount of $22,932.79; costs incurred in the 

litigation of this case in the amount of $6,992.27; and, attorney fees in the amount of $92,740.00. 

[App. 00355, 00358] Tele-Response petitioned the West Virginia Supreme Court of Appeals for 

a review of the lower court ruling, but on January 10,2013, the West Virginia Supreme Court of 

Appeals dismissed the appeal ofTele-Response because it did not file an appeal bond. 

Meanwhile, on October 11, 2012, a Suggestion of Personal Property was served on 

Petitioner. [Supp. App. 0035] In its Answer to the Suggestion, the Petitioner denied under oath 
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that it owed any amounts to Tele-Response. Instead, the Petitioner claimed that payments it 

owed to Tele-Response pursuant to a Services Agreement between the parties constituted a 

"contingent contractual obligation". [Supp. App. 0042] 

On January 13, 2013, the Respondents tiled a "Motion to Join iPacesetters, LLC as a 

Defendant under W.Va.R.Civ.P. 25(c) and to Make it Liable for the September 7,2011 Judgment 

as a Successor Corporation to Defendant."[App. 00380] An Interrogatory Proceeding and 

Evidentiary Hearing and Rule to Show Cause was held on August 19, 2013, at which Gerard 

DeBiasi, the Chairman of iPacesetters, LLC, and Michael Kennedy, its Chief Financial Officer, 

testified on behalf of Petitioner. [Supp. App. 0049] No one appeared on behalf of Tele-Response, 

even though Petitioner and Tele-Response were represented by the same law firm throughout the 

proceedings before the lower court. During the August 19,2013 hearing, Mr. Kennedy admitted 

that Petitioner did have a contractual obligation to pay Tele-Response at the time he signed the 

Answer to the Suggestion. [Supp. App. 00162] 

Following the August 19, 2013 hearing, Respondents filed a motion asking the court to 
I 

!I 
find Petitioner liable for the judgment obtained against Tele-Response because Petitioner paid 

II 
I sums to Tele-Response in excess of the amount of the judgment after it received the Suggestion. 
I 

[App. 01135] Petitioner raised procedural objections to this motion and moved to strike it. [App. 

I 01253] 
I 
I In its Order of October 21, 2013, [Supp. App. 00188] the court addressed pending 
I 

motions finding that Petitioner was not a successor corporation to Tele-Response, but also stating 
I 
!I that it was "disturbed" by Petitioner's Answer to the Suggestion in light of the testimony of its 
;1 

I: Chief Financial Officer at the hearing on August 19, 2013, that Petitioner had a contractual 

obligation to make payments to Tele-Response on October 26, 2012, when the Answer was filed. 

2 



[Supp. App. 00195,00197,00198-00199] The court enjoined Petitioner from making further 

payments to Tele-Response and set a hearing on the Respondents motion to make Petitioner 

liable for the judgment obtained against Tele-Response. [Supp. App. 00200-00201] I 

In light of Petitioner's objection to this motion, and to clarify the procedural posture of 

the case, Respondents filed a "Motion to Invoke their Rights to Proceed Against iPacesetters, 

LLC Pursuant to W.Va. Code §§38-5-10 through 38-5-23" [App.01305] and also moved for 

summary judgment on the basis that there was no dispute that Petitioner made payments to Tele-

Response after receipt of the Suggestion. [App. 01284] By Order of May 2,2014, the lower court 

determined that the motion to make Petitioner liable for the Tele-Response judgment would be 

scheduled for trial by jury, but, rather than denying Respondents' motion for summary judgment, 

which contended that there were no factual issues to be tried by a jury, the court deferred ruling 

on that motion until after the jury trial. [App.01324-01325] 

Petitioner moved to clarify or dismiss the trial date [App. 01493] and, given what they 

perceived as an inconsistency in the May 2, 2014 Order, Respondents renewed their motion for 

summary judgment. [App. 01541] Pursuant to an "Order Rescheduling Trial Date," the court 

denied the renewed motion for summary judgment, permitted the parties to engage in discovery, 

and ordered a new trial date for February 8, 2016. lApp. 01848] 

At a telephonic status conference with the judge on January 27,2016,2 the trial date was 

continued pursuant to Petitioner's motion to vacate the trial date [App. 02007] and the parties 

identified three legal issues which needed to be resolved with regard to Petitioner's potential 

liability to the Respondents: 1) whether Petitioner's obligation to make payments to the 

I This hearing was rescheduled at the request of Respondents' counsel because they were unavailable on the date 

selected by the court. 

2 During the interim, Judge Martin Gaughan retired from the bench and Judge Jason Cuomo was appointed judge of 

the Circuit Court of Brook County. 
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judgment debtor, Tele-Response Center Inc. was contingent in nature; (2) whether the payments 

made by Petitioner to Tele-Response were for a debt owed by Tele-Response; and (3) if so, 
ii 
d 
II 

whether this relieved Petitioner from any legal obligation to pay the Respondents, as judgment 
Ii 

creditors, the sums it owed to Tele-Response. All of which was set forth in a Status Conference 

and Scheduling Order of March 16,2016. [App.02081] 

The Respondents filed a motion for swnmary judgment and memorandum in support on 

June 24, 2016, addressing the legal issues raised by the parties and contending that there were no 

factual issues for a jury to resolve. [App. 02089, Supp. App. 001] The Petitioner filed a motion to 

dismiss on July 11,2016 and responded to the motion for summary judgment. [App. 02375] By 

Order dated August 11,2016 [App. 02869] the lower court granted the Respondents' Motion for 

Summary Judgment and denied the Petitioner's Motion to Dismiss finding that the facts 

regarding the debts and liability of Petitioner to Tele-Response and the payments made by 

Petitioner to Tele-Response had been developed, and that the question of whether the payments 

were fixed or contingent was a question of law for the court. [App. 02880] The Court further 

held that W.Va. Code §38-5-18 did not supersede the court's "role or duty under Rule 56 of the 

West Virginia Rules of Civil Procedure." Id. The court then found that Petitioner's obligation to 

make the payments to Tele-Response was fixed, and the fact that Petitioner did not know the 

specific amount of the monthly obligation in advance did not make the contractual obligation 

contingent. [App. 02881-02882] The court further found that even if the sums Petitioner owed to 

Tele-Response were for debts that Tele-Response owed to third party vendors, that circumstance 

did not "insulate the payments made by iPacesetters to Tele-Response from the Suggestion 

proceedings." [App. 02882] Finally, the court concluded that Petitioner had an obligation to pay 

Tele-Response, not any of Tele-Response's lien holders or other creditors, 'because there was no 
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evidence that any of Tele-Response's other creditors had attempted garnishment proceedings 

against Petitioner, and Petitioner was not a "party" to any other such lien. [App. 02882-02884] 

The lower court entered judgment on behalf of the Respondents for the total amount of 

the judgment Respondents obtained against Tele-Response, along with the post judgment interest 

which has accrued since September 7, 2011, when the judgment was obtained. [App. 02885] 

II. SUMMARY OF ARGUMENT 

There should be no dispute that a future debt can be attached as long as it is not 

"contingent". The Petitioner clearly assumed, through a Services Agreement and a Proceeds 

Agreement, the obligation to make certain payments to Tele-Response. Some of them were 

monthly costs incurred by Tele-Response which were then invoiced to Petitioner, other payments 

were "in excess of cost". While the specific amounts of the monthly payments were not known, 

the obligation to make these payments was certain. In addition, the Petitioner's decision, before 

receipt of the Suggestion, to pay $250,000 owed to Tele-Response in a series of payments 

eliminates any claim of"contingency" on this specific debt. 

On November 30, 2011, Telestar Marketing, Inc., ("Telestar"), and TRC Acquisitions 

Corp. ("TRC"), parent company of Tele-Response and Telestar, by Jason Fine, sole shareholder 

of TRC, entered into an Asset Purchase Agreement with Petitioner by which it acquired most - if 

not all- of the valuable assets and business operations of Telestar. [Supp. App. 0054] Jason Fine 

became a member of the Petitioner's "executive team". [Supp. App. 0092] In addition, Petitioner 

entered into a Services Agreement with Tele-Response, again by Jason Fine, by which Petitioner 

would make two different types of payments to Tele-Response: the costs incurred by Tele

Response, and a mark-up of $1,250,000 over two years on the services provided by Tele

Response. [Supp. App. 0071] 
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Respondents served Petitioner with a Suggestion of Personal Property on October 11, 

2012. In clear and unambiguous language, the Suggestion sought the following personal 

property: 

Amounts and/or monies and/or debts and/or obligations and/or things 
of value owed and/or to be owed and/or due and/or to be due to Tele
Response Center, Inc., including, but not limited to, those described in 
the various agreements dated November 30, 2011 and/or as of November 
30, 2012 where iPacesetters, LLC, and/or Tele-Response Center, Inc., 
and/or Telestar Marketing, Inc. and/or TRC Acquisition Corp., and/or 
Jason Fine and/or Teleservices Solutions Holdings, LLC, are parties, such 
as the SERVICES AGREEMENT between Tele-Response Center, 
Inc. and iPacesetters, LLC, dated November 30,2011. 

[Supp. App. 0035-0037] 

Although Petitioner asserted in its Answer to the Suggestion that it had no debts and/or 

obligations due to Tele-Response or that any contractual obligation to Tele-Response was 

contingent and the contingency had not been satisfied, [Supp. App. 0042-0043] the record 

established in this matter shows that Petitioner, at that time, was aware of its contractual 

obligation to make monthly payments to Tele-Response. Although the specific amounts of the 

monthly payments may have been unknown, Petitioner was obligated to pay whatever that 

amount was and had been making those payments for at least nine months before Petitioner 

received the Respondents' Suggestion. [Supp. App. 00174, 00250-00252] Moreover, even after 

receiving the Respondents' Suggestion, Petitioner continued making those payments to Tele-

Response at least through October 2013, when it was enjoined by the lower court from making 

further payments.3 [Supp. App. 00251-00252] 

The Petitioner did not claim in its Answer to the Suggestion that the attempted 

garnishment was unenforceable due to the existence of superior tax or judgment liens against 

3 Despite the lower court order enjoining further payment by Petitioner to Tele- Response after October 2013, based 
upon Exhibit C to the Affidavit of Gerald DeBiasi, it appears that payments were made to Tele-Response until July 
2014. [App.02506] 
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Tele-Response. Moreover, regardless of the existence of the asserted liens, the Petitioner 

produced information in discovery showing that from November 2011 when it entered into the 

Asset Purchase Agreement to September 2013, it paid over $5,000,000 to Tele-Response [Supp. 

App. 00250-00252] - well in excess of the asserted liens held by third parties and the judgment 

lien obtained by the Respondents. In short, Petitioner could have paid Respondents regardless of 

the other liens. 

Significant payments were made by Petitioner to Tele-Response. This is confirmed by a 

document produced by Petitioner on August 30, 2013 and described as "Cost Plus Payments paid 

to Tele-Response Center, Inc. per Services Agreement dated 11/30111." [Supp. App. 00174) This 

document shows monthly payments from Petitioner to Tele-Response in varying amounts from 

$94,470.42 to $391,950.04 after the Suggestion was received, from November 2012 through July 

2013 totaling $2,107,709.90. [Supp. App. 0074, 00176] 

Clearly, while Petitioner may not have known the exact amounts it would have to pay 

Tele-Response each month, it knew that sums had been - and would continue to be - due and 

owing on a monthly basis, as it paid significant sums to Tele-Response both before and after its 

receipt of the Suggestion. Thus, the Petitioner's contractual obligation to pay the invoices 

submitted by Tele-Response on a monthly basis was certain, although the specific amounts of the 

invoices was unknown. Since there was certainty as to Petitioner's liability for this debt, it was 

not contingent. 

There was no dispute regarding the sums paid by Petitioner to Tele-Response. The only 

issue was whether, pursuant to the terms of the contracts between the parties, the obligation to 

pay Tele-Response was contingent. The jury determines the facts. If the facts are sufficiently 

established, there is no need to go forward with a hearing pursuant to W.Va. Code §38-5-18. 
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The construction of a contract and the determination of whether a debt is contingent pursuant to a 

contract are matters of law, clearly within the province of the Court. 

Since there were no issues of fact for a jury to resolve, a motion for summary judgment 

was appropriate and the lower court's Order granting summary judgment should be affirmed. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondents do not believe that oral argument is necessary pursuant to R.App.P.18(a)(3) 

and (4). 

V. ARGUMENT 

A. 	Standard of Review 

A circuit court's entry of summary judgment is reviewed under a de novo standard of 

review. SyI. Pt. 1,Painterv. Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994). "It is the province 

of the court, and not of the jury, to interpret a written contract." SyI. Pt. 1, Stephens v. Bartlett, 

118 W.Va. 421, 191 S.E. 550 (W.Va., 1937). This Court applies a "de novo standard of review 

to [a] circuit court's interpretation of [a] contract." Zimmerer v. Romano, 223 W. Va. 769, 777, 

679 S.E.2d 601,609 (2009) (per curiam) (citation omitted) 

B. 	 The Circuit Court correctly held that the purported tax and judgment liens 
against Tele-Response Center, Inc., did not relieve Petitioner from its obligations 
pursuant to the Notice of Suggestion served on it by Respondents. 

1. 	 There is no evidence Tele-Response was subject to a valid federal tax lien, or 
that the IRS attempted to enforce its purported tax lien by levying against 
the funds Petitioner owed to Tele-Response. 

When the Petitioner filed its Answer to the Suggestion, it did not argue that any of the 

sums owed to Tele-Response were subject to a federal tax lien. It simply stated that it owed no 

amounts to Tele-Response, or that it had only a contingent contractual obligation which had not 
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I 

been satisfied. When asked during the August 19, 2013 hearing why he did not deliver these 

payments to the Respondents the Petitioner's Chief Financial Officer Michael Kennedy did not 

say that a tax lien prohibited him from doing so. Instead, he testified that "on the date that I 

swore, there were no obligations. I did not interpret this to be on notice to provide all future 

payments that were made." [Supp. App. 00157] He asserted that even though Petitioner sent 

money to Tele-Response on a monthly basis, if there was no invoice on his desk at the moment 

he signed the Answer to the Suggestion, the Petitioner did not owe any sums to Tele-Response at 

that time. [Supp. App. 00155] It is difficult to reconcile this statement with the contention that 

Petitioner had an ongoing obligation to pay a tax lien. 

Exhibit 1 to the Proceeds Agreement is a "List of Creditors and Claimants Being Paid" 

for both Tele-Response and Telestar. [Supp. App. 0042] There is a notation of "Federal Payroll 

Taxes" listed under "accounts payable" and later a reference to "Federal Payroll Taxes IRS". 

[Supp. App. 0042, 00243] There is no specific mention of any federal tax lien or levy, and no 

indication whether these were creditors of Tele-Response, TeleStar, or both. 

The Petitioner relies exclusively on the Affidavit of Gerald A. DeBiasi, the Petitioner's 

Executive Chairman, to establish that a tax lien against Tele-Response even existed [App. 

02452], but it supplied no information regarding when or how that tax lien allegedly arose nor 

was any documentation regarding such a tax lien attached in support ofhis affidavit. Mr. DeBiasi 

was not employed by or an officer of Tele-Response. Nothing in the Affidavit suggests a 

reasonable basis upon which to conclude that a tax lien even existed, let alone that it remained 

valid when the Respondents served their Suggestion on the Petitioner, or that the IRS had taken 

any affirmative action to collect on its debt by levying against the funds Petitioner was 

contractually obligated to tender to Tele-Response. "In order to make a tax lien effective against 
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certain third party interests, a notice must be filed." Federal Tax Liens: A Guide to the Priority 

System ofSection 6323 ofthe Internal Revenue Code Dean L Overman, 16 B.C.L. Rev. 729,730 

(1975), http://lawdigitalcommons.bc.edulbclr/voI16/iss5/24 

When the Respondent's CFO Michael Kennedy was asked during the August 19, 2013 

hearing whether an item listed in Exhibit 1 to the Proceeds Agreement described as "WV State 

Tax Dept- Settlement", was a tax lien by the West Virginia Tax Department, he responded that 

he was not aware of it " ... nor would I expect to be. That's [Tele-Response's] own business." 

[Supp. App. 00145] 

The Petitioner produced nothing in discovery such as a "Notice of Federal Tax Lien" 

which would give notice to other creditors of the existence and priority of this lien. Likewise, the 

Petitioner produced no documents such as a "Notice of Levy on Wages, Salary or Other Income" 

demonstrating the IRS had attempted to seize funds held by Petitioner to apply to its lien against 

Tele-Response. Further, the Petitioner produced no documents showing that it made any 

payments directly to the IRS in satisfaction of the purported tax lien. As stated in the DeBiasi 

Affidavit, the payments in question were made to Tele-Response, not to third parties. [App. 

2453, 2453, ~3, 4, 7] (See, e.g., "That he has reviewed the records of payments made Qy 

iPacesetters to Tele-Response Center Inc ... ") (Emphasis added) Although Exhibit C to the 

DeBiasi affidavit has a list titled "IRS Payments", there is no evidence these payments were 

made by the Petitioner. [App. 2506] Also, inexplicably, the IRS payments appear to stop in July 

4 "Today, IRC § 6323(a) provides, in part, that "[the] lien imposed by section 6321 shall not be valid as against any 
purchaser, holder ofa security interest, mechanic's lienor, or judgment lien creditor until notice thereof ... has been 
filed ... " Internal Revenue Manual 5.17.2.6 (03-27-2012) Priority of Tax Liens: Specially Protected Competing 
Interests, https://www.irs.gov/irmlpart5/irm05-017-002.html 
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i 2014 even though, according to this exhibit, only $317,000 of the $938,661.00 allegedly owed to 

the IRS had been paid. [Id.] It should also be noted that these payments were made in violation 

of the lower court's October 21,2013 Order, enjoining Petitioner from making further payments 

to Tele-Response [App. 02290-02291]. It appears that Petitioner simply ignored that court 

Order. 

At no time prior to filing its Motion to DismisslMemorandum in Response to Summary 

Judgment on July 11, 2016, did Petitioner ever ask the lower court to evaluate the potential 

impact of these other purported liens on its obligations under the Respondents' Suggestion.s The 

Petitioner never sought guidance from the Court on how it should properly dispose of sums it 

owed to Tele-Response after being duly served with the Respondents' Suggestion if it was 

concerned that tendering such payments to the Respondents might somehow cause it to incur 

liability toward other lien holders - even after the lower court ordered it to cease making further 

payments to Tele-Response. There was no language in the contracts between the Petitioner and 

Tele-Response, et al. that obligated Petitioner to make direct payments to the IRS or any other 

lien holders on Tele-Response's behalf. Instead, the Petitioner repeatedly chose to pay Tele-

Response the amounts it was owed under the Services Agreement without any assurance that 

Tele-Response would actually deliver those sums to its other judgment creditors. In fact - at 

least according to the DeBiasi Affidavit - neither the IRS lien nor the Dresnok lien had been 

completely paid as of July 2014. 

The cases cited by Petitioner in its brief are irrelevant to the case at bar, as they primarily 

involve "perfected" tax liens that the United States was actively attempting to enforce against 

assets held by a third party, and in many of those cases, the United States was actually a named 

S The Petitioner could have raised this as one of the legal issues to be considered by the lower court at the status 
conference on January 27,2016, but failed to do so. [App. 02082] 
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litigant asserting its right to priority in the payment of the lien.' By comparison, the United 

States has made no effort in the case at bar to protect its interests in the payments made by 

Petitioner to Tele-Response, or to prevent Petitioner from tendering those payments to the 

Respondents pursuant to their Suggestion. Nor did Petitioner attempt to join the United States as 

a party to the underlying litigation either via permissive joinder pursuant to W.Va. R. Civ. P. 20, 

or via interpleader pursuant to Rule 22. Its failure to do so demonstrates that the arguments it 

has raised in this appeal are essentially red herrings. 

In Little Audrey's Transportation Company, Inc. v. Beverly Bank 236 F. Supp. 352 

(S.D.IlI. 1964), cited by the Petitioner, a notice of tax lien was filed against James Westerfield on 

July 26, 1961, the bank obtained a judgment against Westerfield on March 6, 1962 and a second 

notice of tax lien was filed on May 1, 1962. The bank then served a summons of garnishment on 

the plaintiff on May 8, 1962. The Court held that the notice of tax lien was filed before the 

summons was received by the garnishee and therefore, it had priority. This stands in stark 

contrast to the instant case where no information has been provided in discovery about when, or 

even if, a notice of tax lien was filed. 

In short: 

1. Despite having ample opportunity to do so, at no time during the underlying 
litigation did Petitioner submit a properly authenticated copy of any Notice of 
Federal Tax Lien purportedly filed by the IRS against Tele-Response; 

2. Even if such a Notice of Federal Tax Lien was ever properly filed against Tele
Response, at no time during the underlying litigation did Petitioner submit any 
evidence said lien was properly recorded in the State of West Virginia; 

6 See e.g. United States v. Equitable Life Assurance SOCiety, 384 U.S. 323 (1966); Aquilino v. United States, 363 
U.S. 509 (1960); United States v. City ofNew Britton, 347 U.S. 81 (1954); United States v. Liverpool & London & 
Globe Insurance Company, Ltd., 348 U.S. 2105 (1955); United States v. Erlandson, 311 F. Supp. 399(d) Minn. 
(1969). 
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3. 	 Even if such a Notice of Federal Tax Lien was ever properly filed against Tele
Response, at no time during the underlying litigation did Petitioner submit any 
evidence demonstrating that said lien remained valid after the Petitioner was 
served with the Respondents' Suggestion; 

4. 	 Even if such a Notice of Federal Tax Lien was ever properly filed against Tele
Response, at no time during the underlying litigation did Petitioner submit any 
evidence (e.g. Notice of Levy on Wages, Salary or Other Income) demonstrating I 

that the IRS ever took any action to enforce its lien through garnishment or other I 

collection action against Petitioner; 

Petitioner apparently claims that the federal "lien" only had superiority over the 

Respondents' judgment, and does not explain why it did not take precedence over the Dresnok 

judgment. According to the DeBiasi Affidavit, only $317,000.00 was paid on the IRS claim 

from 12/05/11 to 07110114, but $334,245.00 was paid on the Dresnok debt from 07/15/12 to 

07/01114. The information provided by DiBiasi, shows that the payments were made to the IRS 

beginning in 2011, whereas payments to Dresnok did not start until July, 2012. It makes no 

sense that the government would permit Tele-Response to pay another creditor holding an 

inferior priority lien until the federal tax lien was paid in full. All of this undermines the DeBiasi 

Affidavit. Petitioner had the opportunity to provide all of this information in discovery, but failed 

to do so. (See, "Plaintiffs First Set of Interrogatories, Requests for Production, and Requests for 

Admission to iPasetter's, LLC App. [03042]) (Petitioner was asked to produce "all other 

documents and things concerning Tele-Response Center, Inc., the Plaintiffs, and/or the matters 

made the subject of this proceeding or the underlying civil action. [App. 03054]. 

Taken alone, DeBiasi's unsubstantiated claim of a tax lien without supporting 

documentation being disclosed during discovery did not provide a reasonable basis for the lower 

court to conclude that that a tax lien existed. In the absence of IRS action to seize funds held by i 
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Petitioner and apply it towards its lien against Tele-Response, there was no cognizable legal 

defense to Petitioners' failure to honor the Respondents' Suggestion. The lower court also 

correctly held that the Petitioner was not a party to any other liens against Tele-Response. [App at 

02883-02884] . 

2. Because Petitioner failed to submit a certified copy of the alleged IRS tax lien 
to the Circuit Court prior to its ruling on the Respondents' Motion for 
Summary Judgment, that alleged document was never made part of the 
record before the Circuit Court. 

I 

i 

This Court has held that if a litigant "makes a properly supported motion for summary 

judgment and can show by affirmative evidence that there is no genuine issue of a material fact, 

the burden of production shifts to the nonmoving party who must either (1) rehabilitate the 

evidence attacked by the moving party, (2) produce additional evidence showing the existence of 

a genuine issue for trial, or (3) submit an affidavit explaining why further discovery is necessary 

as provided in Rule 56(f) of the West Virginia Rules of Civil Procedure." Syl. Pt. 3, Williams v. 

Precision Coil, Inc., 194 W.Va. 52,459 S.E.2d 329 (1995). 

In the case at bar, it is clear that the Petitioner failed to satisfy that burden of production. 

Although Petitioner occasionally referred to the alleged existence of an IRS tax lien against Tele-

Response during the course of the underlying litigation, at no point in those proceedings did it 

ever produce a copy of such a tax lien, let alone attempt to make such a document part of the 

Circuit Court's record. 

This Court faced a similar situation in Jackson v. Putnam County Bd. of Educ., 653 

S.E.2d 632, 221 W.Va. 170 (2007). In the underlying litigation in that case, the Appellant had 

referred to a "Policy Manual" in its memorandum in opposition to a motion for summary 

judgment, but failed to submit that document for the Court's review or consideration as part of 

its opposition to the motion. Thus, this Court noted, "the Policy Manual was never before the 
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I Circuit Court during its consideration and ruling upon the Board's motion for summary judgment 

il
!I and was never made a part of the record in this action" Id., at 653 S.E.2d 638. 

II Unlike the case at bar, at least the Appellant in Jackson had produced a copy of the ! 

document in question in its discovery responses. ld., at 638-639. By comparison, to this date, 

the Petitioner has never provided the Respondents or the Circuit Court with a copy of the alleged I 

IRS tax lien. Although the Appellant in Jackson argued that its production of the "Policy 

Manual" through discovery caused it to become "part of the record by virtue of the certificate (of 

service)," this Court held that the "West Virginia Rules of Civil Procedure ... (suggested) 

otherwise. " 

In affirming the lower court's award of summary judgment in Jackson, this Court noted 

that: 

Rule 56 states that summary judgment is appropriate 'if the pleadings, 
depositions, answers to interrogatories, and admissions on file, together with the 
affidavits, if any, show that there is no genuine as to any material fact and that the 
moving party is entitled to a judgment as a matter of law.' As recognized in 
syllabus point 1 of Guthrie v. Northwestern Mutual Life Insurance Co., 158 
W.Va. 1, 208 S.E.2d 60 (1974), summary judgment cannot be defeated 'on the 
basis offactual assertions contained in the brief of the party opposing a motion for 
such judgment.' Rather, the parties have an obligation to 'make sure that 
evidence relevant to a judicial determination be placed in the record before 
the lower court' so that this Court may properly consider it on appeal. West 
Virginia Department ofHealth and Human Resources ex reI. Wright v. Doris S., 
197 W.Va. 489, 494 n. 6,475 S.E.2d 865, 870 n. 6 (1996). In Powderidge Unit 
Owners Association v. Highland Properties, 196 W.Va. 692, 474 S.E.2d 872 
(1996), this Court stated that Rule 56 imposes no mandate upon a circuit court or 
this Court to 'sift through the record in search of evidence to support a party's 
opposition to summary judgment.' 196 W.Va. at 700, 474 S.E.2d at 880. 
Moreover, appellate review in summary judgment cases is limited to the 
record as it stood before the circuit court 'at the time of its ruling.' Id. This 
established principle of West Virginia jurisprudence is particularly relevant to the 
instant appeal. 

653 S.E.2d at 639 (emphasis added). 
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Moreover, because the Petitioner failed to submit a certified copy of the alleged IRS tax 

lien along with the DeBiasi Affidavit, its response to the motion for summary judgment failed to 

comply with the requirements of Rule 56(e), which reads as follows: 

Form of affidavits; further testimony; defense required. - Supporting 
and opposing affidavits shall be made on personal knowledge, shall set 
forth such facts as would be admissible in evidence, and shall show 
affirmatively that the affiant is competent to testify to the matters stated 
therein. Sworn or certified copies of all papers or parts thereof 
referred to in an affidavit shall be attached thereto or served 
therewith. The court may permit affidavits to be supplemented or 
opposed by depositions, answers to interrogatories, or further affidavits. 
When a motion for summary judgment is made and supported as provided 
in this rule, an adverse party may not rest upon the mere allegations or 
denials of the adverse party's pleading, but the adverse party's response, 
by affidavits or as otherwise provided in this rule, must set forth specific 
facts showing that there is a genuine issue for trial. If the adverse party 
does not so respond, summary judgment, if appropriate, shall be entered 
against the adverse party. 

W.Va. R. Civ. P. 56(e) (emphasis added). 

The use of the word "shall" indicates that it was the Petitioner's duty to attach a sworn or 

certified copy of the alleged IRS tax lien to the DeBiasi Affidavit was mandatory, since DeBiasi 

referred to the alleged existence of such a tax lien in his affidavit. See Syl. Pt 1, Nelson v. w: Va. 

Public Employees Ins. Bd., 171 W.Va. 445, 300 S.E.2d 86 (1982). ("It is well-established that 

the word 'shall,' in the absence of language in the statute showing a contrary intent in the part of 

the Legislature, should be afforded a mandatory connotation.") See also Rogers v. Hechler, 176 

W.Va. 713, 348 S.E.2d 299 (W.Va. 1986). 

When viewed in the absence of an actual tax. lien against Tele-Response that DeBiasi 

claims in his Affidavit prevented the Petitioner from honoring the Respondents' Suggestion, it is 

clear that his Affidavit is nothing more than the sort of "self-serving assertions without factual 

support in the record" that this Court has held "will not defeat a motion for summary judgment." 
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Williams v. Precision Coil, Inc., 194 W.Va. 52, at 61 n. 14,459 S.E.2d 329, at 338 n. 14 (1995). 

! 
As this Court has bluntly noted, "When a party opposing summary judgment fails to comply with 

!I 
!I
I, 

the fonnalities of Rule 56(e), a circuit court may choose to be lenient in the exercise of its 

il discretion to deal with deficiency. However, discretionary leniency does not stretch so far that 

Rule 56(e) becomes meaningless." Powderidge Unit Owners Ass'n v. Highland Properties, Ltd, 

474 S.E.2d 872, at 887, 196 W.Va. 692, at 707 (1996), citing Peterson v. United States, 694 F.2d 

943, 945 (3rd Cir.1982) (failure to attach key documents to affidavit violated Rule 56(e)), and 

Canada v. Blain's Helicopters, Inc., 831 F.2d 920, 925 (9th Cir.1987) (unauthenticated 

documents may not be relied upon to defeat a motion for summary judgment). 

This Court has also held that "[T]he party opposing summary judgment must satisfy the 

burden of proof by offering more than a mere 'scintilla of evidence,' and must produce evidence 

sufficient for a reasonable jury to find in a nonmoving party's favor." Painter v. Peavy, 192 

W.Va. at 192-193 451 S.E.2d at 758-759, citing Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

252, 106 S.Ct. 2505 2512, 91 L.Ed.2d 202, 214 (1986). By failing to attach copies of any 

alleged IRS tax liens against Tele-Response to the DeBiasi Affidavit, and by failing to introduce 

any other evidence demonstrating that any genuine issues of material fact were in dispute, the 

Petitioner failed to carry its burden of proof in opposition to the motion for summary judgment, 

and the lower court's decision must be affinned. 

3. There is no evidence Tele-Response was subject to a valid judgment lien in 
favor of Dresnok, or that Dresnok attempted to enforce his purported 
judgment lien by levying against the funds Petitioner owed to Tele-Response. 

Similarly, although the Petitioner has characterized the Dresnok judgment as a lien, it is 

not specifically identified as such on the "List of Creditors and Claimants". [Supp. App. 00242] 

Instead, the amount which Petitioner now claims as the Dresnok judgment lien is actually listed 
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as a "contingent liability" on Exhibit 1. [Id.] As the Petitioner has vigorously asserted against the 

Respondents, a "contingent obligation" means that it is a "possible" obligation - dependent on a 

future event. This does not comport with a description of a lien. 

In contrast to the asserted tax lien, the Petitioner attached documents showing that the 

plaintiff "Dresnok" obtained a confession of judgment against Tele-Response and two other 

defendants on April 5, 2011 in the amount of $1,101,624.87. [App. 02467] While the dollar 

amounts are close (the "contingent liability" was $1,070,000 and the Dresnok judgment was 

$1,101,624.87), they are not the same and there is no explanation for the discrepancy. It is not 

certain from the documents provided that these two amounts are the same debt. 

However even if the amount on the "List of Creditors" reflected the Dresnok judgment 

lien, the Petitioner submitted no documentation showing that Dresnok took any action to perfect 

his lien or collect upon this judgment. There is no evidence Dresnok attempted to enforce his 

judgment lien by garnishing or levying against the amounts owed by the Petitioner to Tele

Response or that he even took any action to record his judgment in New Jersey, where Petitioner 

is located. Unless additional collection actions are taken by a judgment creditor, the judgment 

simply remains a lien on the real property of the judgment creditor. 42 Pa.C.S.A. § 4303(a) 

("Any judgment or other order of a court of common pleas for the payment of money shall be a 

lien upon real property .... when it is entered of record in the office of the clerk of the court of 

common pleas of the county where the real property is situated, or in the office of the clerk of the 

branch of the court of common pleas embracing such county.") "The recording in one county 

does not, of course, create a lien on property located elsewhere." United States v. Romani, 523 

U.S. 517,118 S.Ct. 1478, 140 L.Ed.2d 710 (1998). 
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The Court in Little Audrey, supra stated, "It is clear that the Bank has no assertable claim 

of priority to the fund. Its judgment was not a lien upon Westerfield's personal property in the 

hands of plaintiff until the garnishment summons was served. (Citation omitted). Thus, its lien 

was not perfected until May 8, 1962." 236 F.Supp at 353. (Emphasis added.) As with the 

asserted federal tax liens, no documentation was produced in discovery showing any attempted 

garnishment against the Petitioner. Thus, any judgment lien obtained by Dresnok was applicable 

only upon property located in Philadelphia County, Pennsylvania, where the judgment was 

apparently recorded. [See, e.g., App. 02459] All of the Tele-Response invoices reflecting 

payments made by Petitioner after its receipt of the Respondents' Suggestion were directed to 

Petitioner at "135 Chestnut Ridge Road Montvale, N.J." [See, App. 02509-02720] 

In short: 

1. 	 Even if Dresnok was actually awarded judgment against Tele-Response, at no 
time during the underlying litigation did Petitioner submit any evidence said 
judgment was properly recorded in West Virginia or New Jersey; 

2. 	 Even if Dresnok was actually awarded judgment against Tele-Response, at no 
time during the underlying litigation did Petitioner submit any evidence 
demonstrating that said lien remained valid after the Petitioner was served with 
the Respondents' Suggestion; 

3. 	 Even if Dresnok was actually awarded judgment against Tele-Response, at no 
time during the underlying litigation did Petitioner submit any evidence (e.g. 
Notice of Levy on Wages, Salary or Other Income) demonstrating that Dresnok 
ever took any action to enf<;>rce its lien through garnishment or other collection 
action against Petitioner; 

F.A. Pritchard & Co. v. Critchlow, 56 W.Va. 547,49 S.E.453 (1904), cited by Petitioner 

is not applicable since that case involved two different judgment creditors who served the same 

garnishee. This case does not involve the priority of claims served on a single garnishee. 

Moreover, based on its own actions, the Petitioner apparently believes that the tax "lien" 

and judgment lien were also subordinate to the claims of other vendors. On or about August 30, 

19 




2013, the Petitioner provided a document which purported to show the "cost" and "cost plus" 

payments made by Petitioner to Tele-Response. [Supp. App. 00174] This infonnation was 

summarized by Respondents in support of their motion for summary judgment and shows that 

after the Petitioner received their Suggestion, the Petitioner paid Tele-Response $2,107,709.90 

between November 2012 to July, 2013. [Supp. App. 00176f Another document produced by 

Petitioner in discovery shows that from November 12, 2011, through October 10, 2012, before 

Petitioner received the Suggestion, Petitioner paid Tele-Response approximately $5,380,056.50 

[Supp. App. 00251-00252] which was clearly more than either the of the "liens" owed by Tele-

Response. Yet, according to the exhibits attached to the DeBiasi Affidavit - as of July 2014, 

more than a year and a half later, neither of the "liens" had been fully repaid. [App. 02505, 

02506]) Other vendors, who apparently had no liens at all against Tele-Response or the 

Petitioner, were being paid even though the alleged tax lien, the Dresnok lien and the 

Respondents' lien remained unsatisfied. Apparently, at that time, the Petitioner believed Tele-

Response was free to pick and choose what creditors it paid with the money it received from 

Petitioner without regard to the existence or relative priority of those three liens. It apparently 

only concluded that the IRS lien and the Dresnok lien were entitled to priority over Tele

Response's other creditors as an ex post facto attempt to avoid liability for ignoring the 

Respondents' Suggestion in this case. 

4. 	 The parent corporations of TeJe-Response were contractually obligated to 
pay the debts of Tele-Response, but the Petitioner was not. 

The Petitioner contends that it was "obligated to make certain payments to satisfy certain 

tax and judgment liens having superior priority over the subsequent judgment lien in favor of the 

7 This amount does not include the additional sums paid to Tele-Response on the Dresnok and IRS liens from 
August, 2013 to July 2014 listed on Exhibits Band C to the DiBiasi Affidavit. [App. 02505, 02506] No information 
regarding payments made to Tele-Response after October 20l3, was ever produced in discovery. 
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Respondents ... " (Petitioner's Brief at 4) This is incorrect. The Petitioner was contractually 

obligated to make payments to Tele-Response pursuant to the Service Agreement and Proceeds 

Agreement entered into on entered into on November 30, 2011. There is no language in those 

agreements that obligated the Petitioner to directly pay any creditor ofTele-Response. If, in fact, 

liens against Tele-Response did exist, payment of the same was solely the responsibility of Tele-

Response, Telestar and TRC. 

Pursuant to the Proceeds Agreement of November 30, 2011, at the time the parties closed 

on the Asset Purchase Agreement the Petitioner would pay $1,750,000 to Telestar and $500,000 

to Tele-Response. [Supp. App. 00235] Telestar was then required to advance to its wholly 

owned subsidiary, Tele-Response, "the sum of monies for the purpose of settling all outstanding 

obligations of Tele-Response to the creditors set forth on Exhibit 1".8 [Supp. App. 00236] 

(Emphasis added.) That list of creditors also contained one significant omission - the judgment 

lien of the Respondents was not mentioned. 

Pursuant to the Services Agreement, the Petitioner was required to make two additional 

payments to Tele-Response, $500,000 around the first anniversary of the Asset Purchase 

Agreement closing and $250,000 around the second anniversary. [Supp. App. 00216] The 

payment of $500,000 was contingent upon whether outstanding liabilities were discharged. 

[Supp. App. 00217] According to Mr. DeBiasi, it was not made "because that payment was 

subject to the clause in Section l(c) that requires Tele-Response to clear the various liens and 

claims that it had against it." [Supp. App. 0079] (Emphasis added.) Thus, if there were any 

sums owed to Tele-Response's creditors, it was Tele-Response or its parent companies - not the 

Petitioner - that were contractually responsible to pay such debts. In fact, Tele-Response 

8 The Respondents were not listed as creditors on Exhibit 1 or 2 despite the fact that the judgment against Tele
Response was entered more than two months before the series of transactions between Petitioner and Tele
Response, TeleStar and TRC. 
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I asserted that those companies' apparent failure to settle these obligations within a year as 

required by the Proceeds Agreement relieved the Petitioner from making a $500,000 payment it 

otherwise would have owed to Tele-Response. 

The agreements entered into between Tele-Response, TeleStar and Petitioner could have ! 

been drafted in such a way as to require Petitioner to pay the creditors of Tele-Response. 

However, the parties chose not to do so and therefore the Petitioner had no contractual obligation 

to make payments to any of Tele-Response's creditors, including the IRS and Dresnok. The 

Petitioner's only contractual obligation under those agreements was to make payments directly to 

Tele-Response. To the extent that Petitioner claims it made payments directly to the IRS or to 

Dresnok - which assertion is not supported by any bank statements, canceled checks or other 

documents produced in discovery - the company did so voluntarily because it believed doing so 

was in its own self-interest, because it was not contractually required to do so. 

Tele-Response created this situation by not acknowledging the judgment it owed to 

Respondents when it entered into its transactions with Petitioner. The Petitioner then continued 

to ignore that judgment instead of making payments to Respondents pursuant to the Suggestion 

or, at a minimum, informing the lower court of that its payments to Tele-Response were subject 

to competing claims by multiple creditors so that the court could determine how such conflicting 

claims should be resolved. 

C. 	The Circuit Court Correctly Found That Petitioner's Contractual Obligation To 
Make Payments To Tele-Response Was Not "Contingent". 

"Garnishment is an ancillary statutory proceeding which has long been resorted to in aid 

of the collection ofjudgments. Its purpose is to divert to the judgment creditor a payment due the 
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judgment debtor by a third person." Emmons-Hawkins Hardware Co. v. Sizemore, 106 W.Va. 

259,260, 145 S.E. 438, 439 (1928). 

The word 'garnishment' is derived from the Norman French word 'garnir,' 
meaning to warn. [citation omitted] Thus, a summons of garnishment under our 
statutes is a warning to the garnishee not to pay the money or deliver the property 
of the judgment debtor in his hands, upon penalty that if he does he may subject 
himselfto personal judgment. Lynch v. Johnson, 196 Va. 516,520,84 S.E.2d 419, 
421 (1954). 

Commercial Bank ofBluefield v. St. Paul Fire and Marine Ins. Co., 175 W.Va. 588, 336 S.E.2d 
552,555 (1985). 

It is well settled that "[g]arnishment is allowed on an unliquidated claim where there is 

certainty as to liability but a contingency as to amount." Id. at 175 W.Va. 588, 594, 336 S.E.2d 

552, 558. Petitioner's claim that every payment made to Tele-Response was a "contingent 

obligation" because an invoice was not in Petitioner's corporate hands at the time the suggestion 

was received completely ignores the Petitioner's contractual obligation to pay Tele-Response for 

the costs it incurred in performing services for the Petitioner. The Petitioner's obligation to pay 

Tele-Response not only was not contingent, it was required. 

In Commercial Bank v. St. Paul Fire and Marine Ins. Co., the Court explained: 

In general, a debt or claim which is uncertain or contingent, in the sense that it 
may never become due and payable, is not garnishable. American National 
Insurance Co. v. United States Fidelity & Guaranty Co., 215 So.2d 245, 248 
(Miss.1968); 38 C.J.S. Garnishment § 87 (1943); 6 Am.Jur.2d Attachment And 
Garnishment § 126 (1963). A contingent interest is one in which liability is not 
certain and absolute, but depends upon some independent event. Fico, Inc. v. 
Ghingher, 287 Md. 150, 160,411 A.2d 430,436 (1980). 

Id. at 336 S.E.2d 557 

The Services Agreement between the parties provided that Tele-Response will "invoice 

iPacesetters for the Services provided hereunder in arrears on a monthly basis, including any fees 
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incurred as part of the provision of the Services, and shall provide reasonable documentation 

supporting the amounts owed." [Supp. App. 00218] (Emphasis added.) 

Gerald DeBiasi acknowledged his awareness that these monthly costs would be incurred 

by Petitioner. "They invoice us for the Services Agreement typically on a monthly basis. It may 

be -- it may turn out to be a couple times a month, but we prefer monthly invoices." [Supp. App. 

0073] Therefore, while the exact cost may have been unknown when Petitioner agreed to this 

obligation, the Petitioner nonetheless had a fixed obligation to pay whatever that cost was. The 

amounts varied every month, but for the period of July 2012 to October 2012, just before the 

Petitioner's receipt of the Suggestion, its payments to Tele-Response totaled $1,184,895.43. 

[Supp. App. 00251, 00254].9 

Documents produced by Petitioner show that several invoices were due around the time 

that Petitioner received the Suggestion and filed its Answer. Tele-Response invoices to Petitioner 

show that in October 2012, after its receipt of the Suggestion, the following invoices were due: 

Invoice 127 $115,734.27 due October 13,2012 (iP-215) 
Invoice 128 $ 23,854.42 due October 13,2012 (iP-216) 
Invoice 129 $ 2,196.56 due October 15,2012 (iP-217) 
Invoice 131 $ 693.04 due October 25,2012 (iP-219) 
Invoice 132 $ 2,790.69 due October 25,2012 (iP-220) 
Invoice 133 $109,499.00 due date illegible but "ent'd" on October 18, 

2012) (iP- 221) 
Invoice 134 $ 23,285.51 due October 26,2012 (iP- 222) 
Invoice 135 $ 30,936.00 due October 29,2012 (iP-223) 

[Supp. App. 00257-00264] 

9 The summary of payments provided by iPacesetters on August 30, 2013 [Supp. App 00174] differs from the 
summary provided in response to discovery on March 1,2016 [Supp. App. 00250-00251] (Exhibit 13, iP 374-376). 
The August summary indicates that from November 2012 to July 2013 $2,107,709.90 was paid by iPacesetters to 
Tele-Response. [Supp. App. 00176] The March summary shows payments from November 2012 to October 2013 
total of$I,716,377.96. [Supp. App, 00254-00255] In either case, significant sums were paid to Tele-Response after 
receipt ofthe Suggestion. 
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On November 2,2012, just five days after Petitioner filed its' Answer to the Suggestion, 

it made a payment of $51,000, followed by a payment on November 13,2012 in the amount of 

$154, 263.31 and it continued to make one or two monthly payments to Tele-Response until 

October 15, 2013. [Supp. App. 00250-00252, 00254-00255] Clearly, Petitioner knew it had a 

continuing obligation to make payments to Tele-Response, even if the specific amounts were not 

known, and did in fact continue to make those payments. Petitioner's CFO, Michael Kennedy, 

admitted that a "recurrent monthly payment" was owed to Tele-Response, but because he had no 

outstanding invoices due on the date that he signed the Answer to the Suggestion, he thought 

Petitioner had no outstanding obligation to Tele-Response: 

I don't know what tomorrow's expense is going to be, so therefore I have 
no obligation today to make tomorrow's expenses that didn't happen yet 
[a]s part of the monthly recurrent payment. So I did not have any 
outstanding invoices with them that were due on this date. 

[Supp. App. 00154] 

As indicated above, while there might not have been any payments formally "due" on the 

date Mr. Kennedy signed the Answer to the Suggestion, it appears several invoices were actually 

in the Petitioner's system after it received the Suggestion and fell "due" either just before or just 

after the Answer was filed. [Supp. App. 00257-00264]. Petitioner seems to contend that despite 

knowing the company would soon would make additional payments to Tele-Response, unless 

those payments were formally deemed "due" on the very date it filed its Answer to the 

Suggestion, those payments somehow remained "contingent." This position makes absolutely no 

sense. Petitioner's understanding of its responsibility pursuant to the Suggestion is far too 

narrow. 

Petitioner's lack of knowledge regarding the amount of the payments owed to Tele-

Response until the invoices were "received" or fell "due" does not make those debts 
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II,I 

il "contingent" from a legal standpoint. The payments Petitioner made to Tele-Response after II 

I having notice of the Respondents' Suggestion were based upon a fixed contractual obligation I 

i[ 
and were not "contingent" liabilities because the only "contingency" was its amount, the time or 

II 
f 

I the manner of payment. This Court has explained: 

[t]his distinction was stated in the following manner in Johnson v. 
Johnson, 111 R.1. 183, 188, 300 A.2d 642, 645 (1973)(collecting cases at 
n.l ): 'Garnishment is allowed on an unliquidated claim where there is a 
certainty as to liability but a contingency as to amount. Where an 
obligation to pay exists, even though the amount of that obligation is 
undetermined, garnishment will lie where the amount is capable of 
definite ascertainment by the contract, or by the facts then known or by 
testimony to be taken. ' 

336 S.E.2d 557-558 

The Respondents do not contest that the monthly invoices to Petitioners from Tele-

Response varied in amount. What did not change was Petitioner's obligation to pay these 

amounts to Tele-Response, whatever they were. Petitioners knew that it had to make payments to 

Tele-Response every month; in fact, it was the basis of the contract between the two parties. 

Petitioner has cited Strauss v. Chesapeake & o.R. Co., 7 W.Va. 368 (1874) in support of 

the contention that its debt to Tele-Response was a contingent obligation, but the facts of that 

case are not applicable. In Strauss, a contractor provided an estimate of the cost of work to be 

performed to the railroad company. The railroad agreed to pay 90% in advance and the 

remainder when the project was completed. The contractor abandoned the project. Because 

payment of the remaining sum to the contractor was contingent upon having completed the work, 

and the work was not completed, the remaining sums were not owed to the contractor and 

therefore could not be attached. 

In fact, Strauss and Waco Equipment Company v. B.C. Hale Constr. Co., Inc., 182 W.Va. 

381, 387 S.E.2d 848 (1989), illustrate why the Petitioner's payments to Tele-Response can be 
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attached by the Respondents. Like Strauss, the Waco case concerned whether a judgment 

creditor could attach a retainage fee withheld pursuant to a construction contract. The 

subcontractor was paid as the job progressed, but 10% was retained to protect the general 

contractor and property owner from any mechanic's liens filed against the owner's property 

based upon the subcontractor's failure to make payments to others. The subcontractor left the 

project owing sums to materialmen. A prior creditor of the subcontractor attempted to suggest on 

the retainage amount, but contractually, the subcontractor was not owed the retainage fee until it 

completed the project and paid its obligations to the materialmen. The subcontractor had no 

claim to this sum - it was a contingent obligation and could not be attached. In contrast, Tele

Response was owed the amounts it invoiced Petitioner, and was actually paid the sums it was 

owed. It is irrelevant that Tele-Response wanted to use that money to pay other bills, or that it 

had earmarked those sums for particular vendors. 

The Petitioner's stubborn insistence that its debts to Tele-Response somehow remained 

"contingent" despite the obligations it assumed under the Service Agreement simply does not 

make sense. Since the uncertainty as to the amount of the payment does not make an obligation 

contingent, the remaining issue with regard to the "payments at cost" or "pass through" 

payments, as they have been characterized by Petitioner, is whether they are somehow insulated 

from garnishment because they are ultimately for the benefit of third party vendors with whom 

Petitioner had no contractual relationship. The simple answer is no. It appears that Tele

Response had debts to various other entities for services or goods provided to it. So do most 

judgment debtors. 

Interestingly, Petitioner appears to claim that only those creditors that Tele-Response 

acknowledged owing should be paid. Tele-Response also owed the Respondents for a judgment 
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they obtained in September, 2011. Petitioner should not be permitted to claim its legal 

obligation to pay those unsecured third party vendors was somehow superior to its legal 

obligation to honor the Respondents' Suggestion of Personal Property, yet that is precisely what 

has happened. Petitioner has attempted to frame the vast majority of the payments it made to I 

Tele-Response as "pass through" in nature and therefore exempt from attachment. 

Petitioner fails cite to any statute, regulation or case that protects what it has 

characterized as "pass-through" or "at-cost" payments from attachment, and therefore Petitioner 

cannot invalidate the suggestion process by claiming that these "pass-through" payments are I 

exempt from garnishment. Tele-Response was obligated to pay its other vendors - not Petitioner. 

According to the evidence of record, the only legal obligation the Petitioner owed to any of Tele

Response's creditors was the one it owed to honor the Respondents' Suggestion that was 

lawfully served upon it. Unfortunately, the Petitioner ignored that obligation, and it must bear 

financial responsibility for choosing to do so. 

During the August 19, 2013 hearing in this matter, Michael Kennedy, Chief Financial 

Officer for Petitioner admitted that Petitioner was contractually obligated to make payments to 

Tele-Response on October 26, 2012 [Supp. App. 00162] (August 19, 2013 Transcript at 116.) 

("Q: Where you say, 'As of the date of the filing of this answer iPacesetters has no debt and/or 

obligations due to Tele-Response Center.' Isn't it true that they did have contractual obligations 

to make payments to Tele-Response Center at that time? A. Yes, they did.") 

Mr. Kennedy acknowledged that Petitioner's legal obligation to honor the Suggestion 

and turn over payments to the Respondents pursuant to their Notice of Suggestion was "ongoing" 

beyond October 26, 2012, having "no end date." [Supp. App. 00159-00160] Because Petitioner's 

legal obligation to honor the Respondents' Suggestion was "ongoing," the mere fact that the 
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specific amount of the debt was unknown did not make the debt contingent. 

In addition to the "payments at cost" that Petitioner was required to make, Paragraph 1 (b) 

of the Services Agreement also provided for "cost plus" payments to be made to Tele-Response. 

This was explained by Gerald DeBiasi: 

So in a typical cost-plus arrangement the buyer of services pays the seller of 
services, or the provider of services, their cost plus some sort of marginal markup 
on those services. And so we came up with the cost of services, we came up with 
over the course of two years a markup or margin of 1 million 250. And typically 
they're spread on a monthly basis. So we're paying this month your cost of 
services plus your markup that month. Because of the fmancial distress of Tele
Response, they asked us that we pay that markup, or at least a portion of it, 
$500,000 of it, up front. 

[Supp. App. 0071] 

As discussed previously, there was a contingency applicable to the first anniversary 

payment of $500,000 since Tele-Response was required to pay federal and state tax claims and 

litigation claims before Petitioner had to pay this sum. [Supp. App. 00217] According to Mr. 

DeBiasi's testimony, the $500,000 payment due on or about December 31, 2012 was not made. 

[Supp. App. 0079] 

Importantly, however, the contingency found in Paragraph l(c) was not applicable to the 

second anniversary payment of $250,000 due on or about December 30, 2013. Petitioner 

claimed that the payment of $250,000 was contingent because it would not have had to be made 

if the Petitioner, was in default or the payment would cause Petitioner to default "under its credit 

facilities". [Supp. App. 00217] This protected Petitioner from having to pay the sum, if Petitioner 

was in default on other loans. But, whether or not this was a contingency when the Services 

Agreement was entered into, clearly, it ceased being "contingent" when Petitioner agreed to 

make payments on this amount. This decision was made before payment had to be made 

pursuant to the contract. Mr. DeBiasi testified, "Because of the difficult fmancial straits of Tele
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Response, we agreed to pay that earlier than we were obligated to under this agreement, to ~ 

provide for more cash flow for their operations." [Supp. App. 0079] Payments on the $250,000 

"cost plus" amount were made immediately before and after the receipt of the Suggestion. [Supp. 

App. 00174] Five "prepayments" on the $250,000 second anniversary obligation were made 

from July 7, 2012 to October 2, 2012, before Petitioner received the Suggestion. Id. Four 

additional payments, totaling $136,736.47, were made from November 2, 2012 to March 31, 

2013 after the Suggestion was received. [Supp. App. 00174, 00176] There is no legal reason 

why those payments should not have been directed to the Respondents. 

As noted by the lower court in footnote 6 to its October 21, 2013 Order, the conduct of 

Petitioner and Tele-Response in this litigation has been reminiscent of a "shell game." [Supp. 

App. 00199] First, the company claimed it didn't owe Tele-Response any money when it 

received the Respondents' Suggestion. However, after being subjected to cross-examination at 

the August 19,2013 hearing, it was subsequently forced to admit that assertion was false. Now, 

it continues to take the untenable position that the payments it tendered to Tele-Response after 

receiving the Respondents' Suggestion somehow remained "contingent" even though it assumed 

the obligation to make the payments pursuant to the Services Agreement, and actually made 

those payments! 

By continuing to assert that both the payments it tendered to Tele-Response "at cost", as 

well as the payments it made to Tele-Response on the $250,000 obligation after receiving the 

Suggestion, somehow remained "contingent" in nature, Petitioner has never stopped engaging in 

the sleight ofhand the lower court identified in its Order of October 21, 2013. 

Petitioner has identified no other possible contingencies with regard to the debts it owed 

to Tele-Response. 
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D. 	 The Lower Court Correctly Found That That There Was No Genuine Issue 
Of Material Fact To Be Determined By A Jury. 

Based on the evidence of record in the lower court, there were no genuine issues of 

material fact in dispute for a jury to determine. Payments were made by Petitioner to Tele-

Response after it received the Respondents' Suggestion. The only issues in dispute were legal in 

nature: Whether the Petitioner's obligation to make these payments was subject to a contingency 

in the contacts between the parties, or whether those payments it made to Tele-Response after 

receiving the Suggestion were somehow legally exempt from the suggestion process. A jury trial 

was neither necessary nor required pursuant to W.Va. Code §38-5-18. The lower court stated: 

The jury is a fact finder. This Court does not believe that W.Va. Code §38-5-18 
supersedes, or was meant to supersede, this Court's role and duty under Rule 56 of the 
West Virginia Rules of Civil Procedure to decide questions of law and to "secure the just, 
speeding(sic) and inexpensive determination" of an action when there is no genuine issue 
of material fact. 

[App. 02880] 

The Petitioner continues to assert that Rule 56 of the West Virginia Rules of Civil 

Procedure cannot be used in a proceeding pursuant to W.Va. Code §38-5-18, since it claims that 

this statute "provides the sole mechanism for Respondents to challenge" the Petitioner's Answer 

to the Suggestion. (Brief of Petitioner at 21) Although it does not articulate the issue, the 

underlying question raised by Petitioner is whether the West Virginia Rules of Civil Procedure 

are applicable to suggestion proceedings. W.Va. Code §38-5-18 does not change the basic tenet 

that it is the province of the Court, not the jury, to interpret a written contract. Tri State Asphalt 

Prods. Inc. v. Dravo Corp 186 W.Va. 227412, S.E. 2d225 (1991). The nature of Petitioners' 

debt to Tele-Response (i.e. unmatured, unliquidated, fixed, contingent, etc.) is a Question of law 

for the Court to resolve based upon the contracts entered into between the parties. W.Va. Code 
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§38-5-18 specifically states "[w]hether the issues offact be found by court or jury, the court shall 

proceed in respect to any fact so found ... " (Emphasis added). Clearly, if a jury is impaneled, it 

will determine issues of fact, but the statute does not give the jury the ability to determine issues 

oflaw. 

West Virginia Rule of Civil Procedure 56 is a mechanism available to decide this case as 

a matter of law if there is "no genuine issue of material fact" for the jury to determine. The 

language in W.Va. Code §38-5-18 establishing a right to jury trial in disputes where a "suggested 

person" such as Petitioner has "not delivered to the officer the property, or paid the money, for 

which the person was liable," does not trump the West Virginia Rules of Civil Procedure. Rule 1 

of the West Virginia Rules of Civil Procedure specifically provides: 

These rules govern the procedure in all trial courts of record in all actions, suits, 
or other judicial proceedings of a civil nature whether cognizable as cases at law 
or in equity, with the qualifications and exceptions stated in Rule 81. They shall 
be construed and administered to secure the just, speedy, and inexpensive 
determination ofevery action. 

The trial procedure outlined in W.Va. Code §38-5-18 is for those instances where 

insufficient factual development has occurred or there is a dispute about the facts giving rise to 

the suggestee's failure to honor a Writ of Execution or Suggestion ofPersonal Property. A jury is 

then required to make determinations of fact. In the case at bar, however, the parties have already 

developed a significant and undisputed record regarding those factual issues. \0 

This Court has previously affirmed a summary judgment in favor of a third party which 

became involved in the civil action through post-judgment collection proceedings. In Sayre v. 

State Farm Fire & Cas._Co., No. 11-0962 (W.Va. Supreme Court, May 25, 2012)(memorandum 

10 Petitioner's reliance on the right to a jury trial as found in the Constitutions of both West Virginia and the United 
States (W.Va. Const. Art. III and U.S Const. Amend. VII, respectively) is misplaced. As W.Va. R.Civ.P. 38(a) 
makes clear "[a]ny party may demand a trial by jury of any issue triable ofright by a jury..." (Emphasis added) 
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decision), the insurance company was a non-party suggestee which filed a motion for summary 

judgment regarding the application of a "family exclusion" provision in an insurance policy. 

Summary judgment was granted by the Circuit Court of Jackson and was upheld by this Court. 

It does not make sense to conclude that only the suggestee, and not the judgment creditor, can 

move for summary judgment. It only stands to reason that it is equally permissible for this Court 

to award summary judgment against a suggestee which was not a named party, if the facts so 

dictate. 

While Petitioner claims that the lower court inappropriately resolved issues of fact, in 

actuality, it disagrees with the lower court's ruling on a question oflaw whereby it held that the 

Petitioner's obligation to make payments to Tele-Response was fixed and not contingent. 

Petitioner, in its "Motion to Dismiss and Memorandum of Law in Opposition to Plaintiffs 

Motion for Summary Judgment" essentially conceded that there were no genuine issues of 

material fact in this case: 

There is no dispute between the parties that there were two types of payments from 
iPacesetters to Tele-Response: (l) payments made at cost to third party vendors 
(landlords, utility providers, international contact center partners, etc.), and (2) 
payments made pursuant to Paragraph 1(b) of the Services Agreement, intended to be 
used (and actually used) by Tele-Response to pay down its then existing obligations, 
including the senior obligations to the IRS and Joseph Dresnok. 

[App.02380] 

While the Petitioner claims that the lower court "unexplainably reversed" its several prior 

decisions and erroneously granted summary judgment in favor of Respondents (Brief of 

Petitioner at 24) in fact, the lower court's opinion of August 11, 2016 was the only order that 

contained extensive fmdings of fact and law. ll Petitioner asserts that the lower court should have 

II To clarify Petitioner's assertion regarding the number of motions for summary judgment filed by Respondent, the 
lower court deferred ruling on one prior motion for summary judgment and then eventually denied it, in one 
sentence, when it was renewed. Another motion for summary judgment was based upon Petitioner's failure to 
answer Requests for Admission. This motion, along with six other motions filed by the parties, was withdrawn 
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looked at each and every item contained on the invoices submitted by Tele-Response to determine if 

that item was contingent. Petitioner never claimed in the underlying proceedings that such scrutiny 

was necessary. Instead, the argument made by Petitioner to the lower court was that all payments 

made at cost were contingent. [App. 02383] ("Each of these payments made at cost were for services I 

provided by third party vendors and were contingent in nature. Since these payments were for the I 

services of third party vendors, the nature and amount of the debts changed from month to month and 

were contingent on what services had been provided. Liability for these debts to third-party vendors were 

contingent and did not become due until the third-party vendors provided the applicable services in any i 

given month.") 

The relevant inquiry is whether the Petitioner's obligation to make these payments to Tele-

Response was "fixed" by the parties through the Services Agreement or subject to a contingency. It 

was clearly up to the lower court to determine, as a matter of law, whether or not the obligation to 

make such payments were "contingent" pursuant to the contract or were somehow otherwise outside 

the scope of the suggestion process. The Respondents acknowledged that the Services Agreement 

contained a contingency with regard to a $500,000 payment from Petitioner to Tele-Response but

as the lower court concluded in its "Order Granting Plaintiffs' Motion for Summary Judgment" 

there were no other applicable contingencies in the Services Agreement or the other agreements with 

regard to the $250,000 payment or the monthly payments. [App. 02881] "The fact that iPacesetters 

did not know the specific amount of the monthly payment that it would be obligated to make to Tele-

Response does not make the obligation contingent because the liability to pay the sum, whatever the 

amount, was certain." [App. 02881-02882] 

Regarding the asserted I iens, the lower court found that Petitioner" ...produced no evidence 

that any of Tele-Response's other lien holders took similar collection actions toward iPacesetters in 

pursuant to an "Agreed Order Regarding Pending Motions", in an effort to start fresh after the status conference of 
January 27,2016. [App. 02087] 
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order to enforce their liens." [App. 02882] Pursuant to the agreements discussed above, iPacesetters 

obligation was to make payments to defendant-debtor Tele-Response. The plaintiffs 'captured' these 

payments when they served their Suggestion on iPacesetters." Id. Importantly, the lower court 

found that the Petitioner was not a party to the liens against Tele-Response. [App. 02884] There was 

no legal obligation for Petitioner to pay anyone but Tele-Response. It was the obligation of Tele

Response to pay the third party vendors. 

In this case, the key issues are undisputed. The Petitioner made. payments to Tele

Response after it received the Suggestion of Personal Property filed by the Respondents. The 

question is then whether these payments are somehow outside the reach of the suggestion 

process because, as argued by Petitioner, the obligation was contingent and/or exempt because 

they were "pass-through" payments. The Circuit .Court correctly rejected those arguments as 

groundless. 

Contrary to the Petitioner's claim, the right to a jury trial in suggestion proceedings 

pursuant to W.Va. Code §38-5-18 is not absolute. The Petitioner has failed to demonstrate the 

existence of any genuine issues of material fact in this matter. Since the facts surrounding these 

payments are not in dispute, the interpretation of the Services Agreement is solely within the 

province of the court. The lower court correctly decided this case pursuant to a motion for 

summary judgment, and that judgment should be affirmed. 

VI. CONCLUSION 

In the case at bar, it is clear that after the Respondents submitted their motion for 

summary judgment and showed by affirmative evidence that no genuine issue of material fact 

existed in this case, the Petitioner failed to produce additional evidence showing the existence of 

a genuine issue for trial. Although Petitioner occasionally referred to the alleged existence of an 

IRS tax lien against Tele-Response during the course of the underlying litigation, at no point in 
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those proceedings did it ever produce a copy of such a tax lien, let alone attempt to make such a 

document part of the Circuit Court's record. 

Because the Petitioner failed to submit a certified copy of the alleged IRS tax lien along 

with the DeBiasi Affidavit, its response to the Respondents' motion for summary judgment 

failed to comply with the requirements of Rule 56( e). When viewed in the absence of an actual 

tax lien against Tele-Response, it is clear that the DeBiasi Affidavit is nothing more than the sort 

of "self-serving assertions without factual support in the record" that this Court has held ''will 

not defeat a motion for summary judgment." Williams v. Precision Coil, Inc., 194 W.Va. 52, at 

61 n. 14,459 S.E.2d 329, at 338 n. 14 (1995). By failing to attach a copy of any such IRS tax 

lien to the DeBiasi Affidavit, and by failing to introduce any other evidence demonstrating that a 

genuine issue of material fact remained in dispute, the Petitioner failed to carry its burden of 

proof in opposition to the Respondents' motion for summary judgment, and the lower court's 

decision must be affirmed. 

If the Petitioner's failure to ensure that the lower court's record included a certified copy 

of the alleged IRS tax lien against Tele-Response in violation of W.Va. R. Civ. P. 56(e) is not 

dispositive of its appeal, this Court must then decide whether the mere existence of such a tax 

lien - in the absence of any evidence demonstrating the IRS had attempted to seize funds held by 

Petitioner to apply to its lien against Tele-Response (e.g., a "Notice of Levy on Wages, Salary or 

Other Income") -legally required the Petitioner to violate its obligation under W.Va. Code 38-5

10, et seq., to honor the Respondents' Suggestion. 

Moreover, even if this Court is inclined to believe that the mere existence of an IRS tax 

lien against Tele-Response - without any evidence the IRS attempted to enforce its lien via 

collection action against the Petitioner - relegated the Respondents' judgment lien to subordinate 
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priority, that is not enough for the lower court's summary judgment award to be reversed. To the 

contrary, the lower court's order must be affimled unless this Court also concludes that monthly 

"at cost" payments from a garnishee to a judgment debtor are somehow exempt from suggestion 

despite the existence of a contractual obligation for the garnishee to make these payments simply 

because the amount of the monthly payments may be unknown. Likewise, the Petitioner cannot 

prevail in this appeal unless this Court holds that a debt that is contingent when a contract is 

executed somehow continues to remain "contingent" after the garnishee actually pays that debt, 

despite having been served with a judgment creditor's Suggestion. 

Petitioner received the Suggestion by mid-October 2012, but nevertheless elected to 

tender "payments at cost" to Tele-Response totaling between $1,716,377.96 and $2,107,709.90

as well as an additional $136,736.47 in "cost plus" payments - after receiving the Suggestion. 

When Petitioner decided on its own - without direction from the court - to continue making 

payments to Tele-Response after receiving the Respondents' Suggestion, it assumed personal 

liability for the amounts it should have paid to the Respondents. 

The lower court correctly determined that, as a matter of law, Petitioner should have 

directed those payments to Respondents to satisfy the judgment they obtained against Tele

Response. The evidence of record clearly shows that the Respondents' claim against iPacesetters 

is "so one-sided" that the Respondents "must prevail as a matter of law." See Williams, 194 

W.Va. 52, at 61, 459 S.E.2d 329, at 338, quoting Anderson v. Liberty Lobby, Inc., 477 U.S. 242, 

at 251-52, 106 S.Ct. 2505, at 2512,91 L.Ed.2d 202, at 214 (1986). 

Based upon the foregoing, the Respondents respectfully request this Court affirm the 

summary judgment granted by the Circuit Court of Brooke County. 
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