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STATEMENT OF THE CASE 


Just because a person wears sClUbs does not mean he is a doctor. Just because Camden

Clark dresses this case up as one about credentialing does not make it so. Camden-Clark's 

administrators decided to tenninate Dr. Nguyen because he was a patient safety advocate and he 

stood between them and a lucrative contract. After the administrators made the decision to 

tenninate Dr. Nguyen, they searched for a way to characterize the termination as "for cause." 

This was important because it would allow them to enforce a non-competition clause against Dr. 

Nguyen and to demand that he pay the $67,000 premium for "tail coverage" malpractice 

insurance. The administrators seized upon the fact that Dr. Nguyen was only half-way through 

his board certification process. That had not mattered a few months earlier, when Camden-Clark 

persuaded Dr. Nguyen to sign a new employment agreement. But now it served as an excuse to 

revoke his staff privileges and characterize his termination as "for cause." 

In their lUsh to get rid of Dr. Nguyen, Camden-Clark's administrators did not follow the 

Hospital's procedures or heed the advice of their senior medical staff. These details did not 

matter to the administrators; they just wanted to terminate Dr. Nguyen "for cause." Several 

months after doing that, they demanded that Dr. Nguyen pay $67,000 for the tail coverage. Dr. 

Nguyen refused and Camden-Clark filed this lawsuit. That was more than two years ago. Since 

then, Camden-Clark has refused to produce a single witness for a deposition or to meaningfully 

respond to written discovery, claiming that it enjoys an "immunity" for credentialing decisions. 

On the basis of that alleged "immunity," Camden-Clark filed a motion to dismiss or, 

alternatively, for summary judgment, as well as a motion for a protective order. The Circuit 

Court denied both motions, recognizing that Dr. Nguyen is entitled to take discovery. 
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A. Camden-Clark did not wish to lose Dr. Nguyen when it needed him. 

Dr. Tuan Nguyen was, for much of his employment, the only general surgeon employed 

by Camden-Clark. JA 60. Early in 2013, Dr. Nguyen announced his intention to leave Camden-

Clark after his contract expired on June 30th of that year. JA 59. At that point, Dr. Nguyen had 

been working at Camden-Clark for almost five years. JA 60. Tec1mically, Dr. Nguyen was an 

employee of the Camden-Clark Physician Corporation ("CCPC"). JA 58. This is a physicians' 

group wholly owned by Camden-Clark Health Services, Inc. ("CCHS"). Id. A prime purpose of 

the group is to provide staffing for the Camden-Clark Memorial Hospital ("CCMH" or 

Hospital"), another entity wholly owned by CCHS.l Id. It appears that there is no real 

distinction or corporate separateness among the three Camden-Clark entities; they are all ruled 

by the same small group of individuals who seemingly make no distinction as to what entity they 

are representing when making decisions. Id. 

Rick Hamilton was the Executive Director ofCCPC in 2013; he strongly felt Dr. Nguyen 

was a "strong asset" to Camden-Clark and did not want to lose his services. JA 59; see also Dr. 

Nguyen's Response to Plaintiff's Motion for Summary Judgment and Memorandum in Support of 

Defendant's Motion for Summary Judgment at Ex. C (Hamilton depo. at 186f Hamilton 

persuaded the organization's leadership to authorize a very tempting offer to Dr. Nguyen. JA 

60-61. In addition to a large raise, Camden-Clark was willing to pennit Dr. Nguyen to practice 

on the weekends at its arch-rival, the Marietta Memorial Hospital ("Marietta") in southern Ohio. 

Id. Dr. Nguyen accepted the offer and he and cepe entered into a new employment agreement 

that ran one year, starting on July 1, 2013. JA 60; see also Dr. Nguyen's Response to Plaintiff's 

1 CCHS is reportedly owned by WVU Medicine, one of the state's largest employers. 

2 Mr. Hamilton's deposition was taken in the case of Camden-Clark Physician Corp., et al. v. Roman 

Petrov, MD., et ai., Civil Action No. 14-C-828 (Wood County Circuit Court). To date, no depositions 

have been taken in Dr. Nguyen's case due to Camden-Clark's refusal to produce witnesses. 
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Motion for Summary Judgment and Memorandum in Support of Defendant's Motion for 

Summary Judgment at Ex. C (Hamilton depo. at 186). At the same time, Camden-Clark's 

leadership promised Dr. Nguyen that it would hire another general surgeon. That would allow 

Dr. Nguyen to finally take some time off and enable him to complete his board celtification, a 

process he was half-way through. 

B. 	 The Hospital wanted its doctors to become board certified, even 
though it was not necessary in order for them to practice medicine. 

Most medical specialties have an organization that sets standards and offers certifications 

to those practitioners who meet its standards. For general surgeons, the relevant organization is 

the American Board of Surgery. JA 59. To become board celtified, a surgeon must pass two 

tests. Id. The first is called the General Surgery Qualifying Exam ("Qualifying Exam") and is a 

written examination that lasts approximately eight hours. Id. If the surgeon passes the 

Qualifying Exam, the next step is to attempt the General Surgery Certifying Exam ("Certifying 

Exam"), which is an oral examination consisting of three consecutive thirty-minute sessions 

conducted by a team of two examiners. Id. A surgeon may permit several years to pass between 

passing the Qualifying Exam and taking the Certifying Exam. Id. 

While a board certification lends prestige to a physician and the physician's employer, 

board celtification is not necessary to practice medicine. Id. All that the state of West Virginia 

requires of a surgeon is that he or she has a medical license. Dr. Nguyen obtained his license on 

September 8,2008. JA 57. For many years, Camden-Clark did even not require its physicians to 

become board certified. JA 58. When it finally adopted the requirement, Camden-Clark 

exempted current staff members. Id. For new physicians joining its Hospital staff, Camden-

Clark set the deadline for obtaining board certifications at the fifth year anniversary of the 

physicians' completion of their residencies or fellowships. JA 58-59. Camden-Clark also set up 
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a procedure whereby the Hospital's Board of Directors could waive the board celiification 

requirement. ld. This procedure was found in the Hospital's Credentials Policy. JA 190 

(Credentials Policy § 2.A.2 (a) and (b». 

The factors the Board of Directors considered in granting a waiver included "the specific 

qualifications of the individual in question, and the best interests of the Hospital and the 

community it serves." ld. If the Board, or one of its committees, recommended that a physician 

not be reappointed to its active medical staff, that physician had the right of appeal. JA 233 

(Credentials Policy § 7.A.l(a)(2) & (b»). 

C. 	 Camden-Clark knew Dr. Nguyen was not going to be board certified 
when it wooed him to sign a new contract in June 2013. 

Dr. Nguyen ended his second residency on June 30, 2008. JA 57. That meant that 

Camden-Clark's deadline for him to become board certified would occur on June 30, 2013. 

Camden-Clark did not care about that deadline when it wooed Dr. Nguyen to remain with its 

organization in Spring 2013. JA 60. Camden-Clark's administrators certainly knew that the 

board certification deadline could be extended, they knew that Dr. Nguyen had already passed 

the Qualifying Exam, and they would have had no reason to doubt that Dr. Nguyen would 

conquer the Certifying Exam as soon as he had a bit of time to actually study and take the test. 

ld. More importantly, Camden-Clark's administrators knew that they needed their general 

surgeon to stay at the Hospital. JA 58. 

There is a reason that Dr. Nguyen had not taken the Certifying Exam by the June 20, 

2013 deadline. He was often Camden-Clark's only general surgeon and there was rarely anyone 

available to be on call for Dr. Nguyen's patients. JA 60. Moreover, Camden-Clark expected Dr. 

Nguyen to be on call for other physicians, even ones who were specialists and treating 

complicated cases that Dr. Nguyen was very uncomfortable handling. JA 60, 62. Because of 

4 




these pressures, Dr. Nguyen did not have sufficient time to prepare for the Certifying Exam. JA 

60. Camden-Clark knew this and was going to ensure that Dr. Nguyen had more time. When 

Camden-Clark tried in the Spring of 2013 to persuade Dr. Nguyen to renew his contract, it 

promised him that it would add another general surgeon to its staff - a partner, so to speak, for 

Dr. Nguyen who could look after his patients when he was absent. With this understanding, Dr. 

Nguyen and Camden-Clark signed the new employment contract, which became effective on 

July 1,2013, one day after the fifth armiversary deadline for him to become board certified. JA 

60. 

D. 	 Dr. Nguyen advocated for patient safety and befriended Dr. Petrov, to 
the displeasure of the Camden-Clark administrators. 

While Camden-Clark needed Dr. Nguyen to stay on its staff, he incurred the wrath of its 

top administrators soon after renewing his agreement. JA 61. Dr. Nguyen had complained about 

patient safety issues. ld. He felt it was irresponsible for Camden-Clark to insist that he cover for 

the patients of Dr. Dan McGraw, a Johns Hopkins-trained vascular surgeon. JA 62. Dr. 

McGraw only worked three weeks per month at Camden-Clark. ld. During the one week he was 

away, the Camden-Clark administrators insisted that Dr. Nguyen cover for Dr. McGraw. ld. 

Their insistence deeply troubled Dr. Nguyen. ld. Though Dr. Nguyen is a fine general surgeon, 

he does not have deep expertise in vascular surgery. JA 62-63. Dr. Nguyen repeatedly 

expressed his patient safety concerns to the administrators but was bluntly infonned that he must 

cover for Dr. McGraw during that surgeon's frequent absences. ld. 

In addition to raising his own safety concems, Dr. Nguyen supported another physician 

who was loudly and forcefully complaining of patient safety concems. JA 61. That physician 

was Dr. Roman Petrov, a brilliant Russian surgeon with minimal tolerance for ineptitude or 

slovenly practices. ld. Dr. Petrov had repeatedly clashed with Camden-Clark administrators 
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over inadequate staffing for his thoracic surgery practice, over contaminated instruments, and 

over the hospital's failure to provide necessary equipment and supplies. JA 61-62. Dr. 

Nguyen's support for Dr. Petrov and his patient safety concerns was known to Camden-Clark 

administrators. JA 62. 

E. Camden-Clark figured out a way to do without Dr. Nguyen. 

In Spring 2013, Camden-Clark administrators wooed Dr. Nguyen in an attempt to keep 

him as an employee. Their efforts were successful, and Dr. Nguyen signed a new employment 

agreement that took effect on July 1, 2013. JA 59. By October 2013, Camden-Clark was ready 

to terminate him. JA 63. The change in Camden-Clark's position had nothing to do with the 

status of Dr. Nguyen's board certification. As one of Camden-Clark's own executives has 

testified in the pending lawsuit between Camden-Clark and Dr. Petrov, the change towards Dr. 

Nguyen was based on the fact that Camden-Clark had figured out a way to do without Dr. 

Nguyen - and to make more money by doing so. JA 65; see also Dr. Nguyen's Response to 

Plaint~ff's Motion for Summary Judgment and Memorandum in Support ofDefendant's Motion 

for Summary Judgment at Ex. C (Hamilton depo. at 189-91). 

Camden-Clark had been negotiating a contract with a private practice group located in 

Parkersburg. JA 65. This practice group was willing to become the exclusive provider of 

general surgical services at the hospital, but it was unwilling to employ Dr. Nguyen or to tolerate 

his continued presence at Camden-Clark. Id. If Camden-Clark wished to enter into the contract 

with the private practice group, it had to ensure Dr. Nguyen's departure. Id. For some 

employers, such a choice would present a moral dilemma. The administrators of Camden-Clark 

apparently did not lose any sleep over the choice: By entering into the contract with the private 

practice group and tenninating Dr. Nguyen, they could get rid of a patient safety advocate, 
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ensure the provision of general surgery services at the hospital, and make more money. JA 65

66. 

Before saying goodbye and good riddance to Dr. Nguyen, the Camden-Clark 

administrators searched for a way to characterize his termination as "for cause." If they could do 

that, the administrators could enforce a non-competition clause against Dr. Nguyen and prevent 

him from working at Marietta. They could also force Dr. Nguyen to pay the $67,000 premium 

for "tail coverage" malpractice insurance that Camden-Clark would purchase. The 

administrators finally seized upon the fact that Dr. Nguyen was only half-way through his board 

certification process. That had not mattered just a few months earlier, when Camden-Clark 

persuaded Dr. Nguyen to sign a new employment agreement. But Dr. Nguyen's board 

certification status now served as an excuse to revoke his staff privileges at the Hospital, 

privileges that he was contractually obliged to maintain in order to remain employed at CCPC. 

By revoking Dr. Nguyen's privileges, Camden-Clark could characterize his termination as "for 

cause," they could seek to enforce the non-competition clause, and they could demand Dr. 

Nguyen pay for the tail coverage. JA 66. 

We do not know which of the Camden-Clark administrators came up with the idea of 

using Dr. Nguyen's board certification status as a pretext for his termination. Camden-Clark has 

successfully blocked Dr. Nguyen's attempts to depose any of its employees and has refused to 

meaningfully respond to Dr. Nguyen's written discovery. From depositions in the Petrov case, 

however, we know a bit of what occuned. Before firing Dr. Nguyen, the Camden-Clark 

administrators sought to ascertain whether the hospital's medical staff would support a 

termination of Dr. Nguyen based on the fact he was only half-way to becoming board certified. 

As Rick Hamilton, former Executive Director of CCPC has testified in the Petrov, a meeting of 
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the senior medical staff was convened to discuss the proposal to terminate Dr. Nguyen. JA 64. 

The senior medical staff opposed the termination: "[I]t was unanimous from all the physician 

leaders that that was not cause for tennination. It was a very, very clear cut - you know, 

everyone conceded that this is not a reason to fire Dr. Nguyen." See Dr. Nguyen's Response to 

Plaint~ff's Motion for Summary Judgment and Memorandum in Support ofDefendant's Motion 

for Summary Judgment at Ex. C (Hamilton depo. at 194). Instead, the senior medical staff 

favored giving Dr. Nguyen an extension of time to complete the board certification process. JA 

65. 

A lengthy extension was not required. As Dr. Nguyen infonned Camden-Clark's 

Medical Executive Committee in a letter dated October 22, 2013, he was already scheduled to 

take his certification examination in March 2014. JA 62, 249. He told the Committee that it had 

been "very difficult to prepare for this rigorous exam being in solo practice the last year. I had 

requested an exam date in 2013 however there was no available dates for the exam." JA 63, 249. 

The Camden-Clark administrators were not about to let the judgment of doctors stand in 

their way. They wanted Dr. Nguyen gone. Allen Butcher, a top executive at Camden-Clark, 

instructed CCPC Executive Director Rick Hamilton to fire Dr. Nguyen. Here is a portion of 

Hamilton's deposition testimony from the Petrov case: 

A. 	 . .. About a week later I got a call from Allen Butcher. Went to his office. 
He informed me, he said, "Mike doesn't have" -- excuse the language, 
"Mike doesn't have the balls to tell you. I need to tell you. We're doing 
away with general surgery line. We've been in conversation with Mike 
Roberts and they" -- which is Parkersburg Surgical Associates, an 
independent general surgery group. And he informed me that -- Allen 
Butcher infonned me that he had brokered a deal with them where they 
would get exclusivity of the general line of surgery. And in return, they 
would do certain things for the hospital. They would be better citizens of 
the hospital because there were a lot of concerns about their behaviors and 
some of the controversy that they were causing. Allen Butcher said that 
they were adamantly against Dr. Nguyen being employed or continuing to 
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be in town. That in order for them to solidify this deal with Camden, Dr. 
Nguyen had to go. 

Q. Solidify the deal with whom? 

A. With Camden, to get exclusivity --

Q. Okay. 

A. -- to this general surgery line. 

And so he said, "So as you can see, Rick," he says, "There is no home 
here for Tuan." 

So I said, "What do you want me to do?" And they said, "We need you to 
tenninate Dr. Nguyen." 

See Dr. Nguyen's Response to Plaint~ff's Motion for Summary Judgment and Memorandum in 

Support ofDefendant's Motion for Summary Judgment at Ex. C (Hamilton depo. at 189-91). 

F. Hamilton obtained a small bit of mercy for Dr. Nguyen. 

CCPC Executive Director Rick Hamilton was "dismayed" by Allen Butcher's demand 

that Dr. Nguyen be tenninated. See Dr. Nguyen's Response to Plaintiff's Motion for Summary 

Judgment and Memorandum in Support ofDefendant's Motion for Summary Judgment at Ex. C 

(Hamilton depo. at 190-192). Not only was Dr. Nguyen a hardworking and good surgeon, but 

only a few months earlier Hamilton had successfully persuaded Dr. Nguyen to stay at the 

hospital. JA 59-60. Moreover, Hamilton knew that the senior leadership of the Hospital medical 

staff unanimously opposed Dr. Nguyen's tennination. JA 64. Hamilton scheduled an 

appointment with Michael King, Camden-Clark's President and CEO, to discuss the reasons that 

Dr. Nguyen should remain employed. ld. King directed Hamilton to comply with Allen 

Butcher's instruction and to terminate Dr. Nguyen. ld. 

Hamilton was concerned about the financial and personal implications for Dr. Nguyen if 

he was terminated. Hamilton told King that he would tenninate Dr. Nguyen on two conditions: 
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"One, he can go to Marietta and be employed unencumbered. And what I mean by that is, if he 

leaves us, you agree that he doesn't owe us signing bonuses or tail coverage or any of that, that 

he will be able to go ... to Marietta and leave it at that." See Dr. Nguyen's Response to 

Plaintiff's Motion for Summary Judgment and Memorandum in Support ofDefendant's Motion 

for Summary Judgment at Ex. C (Hamilton depo. at 193). King agreed and Hamilton signed a 

letter terminating Dr. Nguyen. This letter had been drafted by one of Camden-Clark's agents for 

Hamilton's signature. It infonned Dr. Nguyen that his employment was being terminated 

effective "Midnight on Saturday, November 30, 2013 ... due to [Dr. Nguyen's] failure to meet 

and continue to meet the Eligibility Critelia set forth in the Hospital's Credentials Policy 

regarding Board Certification[.]" JA 64, 251. 

On October 29,2013, Hamilton met with Dr. Nguyen and delivered the letter. JA 64. In 

his deposition in the Petrov case, Hamilton testified that he represented to Dr. Nguyen that 

Camden-Clark would not seek to enforce the non-competition agreement or seek reimbursement 

for the tail coverage: 

Q. 	 You signed the letter? 

A. 	 I signed the letter. I called Dr. Nguyen. I met Dr. Nguyen that evening. 
Because I wanted to do it in person. I explained to him specifically, 
"We're tenninating your employment because you are not board 
certified." And -- it was not a pleasant situation. I like to think that I've 
had pretty good relationships with my physicians and to be able to sit 
across the table from somebody that you know well and say, "You're 
terminated," was hard. 

Q. 	 Did you convey to Dr. Nguyen that he would be able to, ifhe so choose-
chose, to go to Marietta and practice without wonying about a 
noncompete and without worrying about any financial obligation? 

A. 	 I communicated to Dr. Nguyen every aspect of my communication and in 
my conversation with Mike King to the detail of, "This is what I've asked. 
The reason I" - "I don't agree with their premise. But if I don't do it, 
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somebody else is going to fire you, Dr. Nguyen. I was able to broker this. 
You can go to Marietta, work. You're not going to have to worry about 
noncompete, you're not going to have to worry about lawsuits. Mike King 
has given me his word." 

Q. 	 And did that include in your conversation with Dr. Nguyen that he 
wouldn't have to worry about paying Camden or CCPC any money for 
leaving or for expenses or for tail coverage or anything? 

A. 	 I made a list for Mike of the things. And they included bonus, they 
included any out-of-pocket expenses that they expected to be reimbursed, 
including tail coverage. Because I knew the biggest expense item was 60
some thousand that would cost us in tail coverage. So he agreed to all 
those things. 

Q. 	 And you conveyed that to Dr. Nguyen in your capacity as the executive 
director? 

A. 	 I did. 

See Dr. Nguyen's Response to Plaintiff's Motion for Summary Judgment and Memorandum in 

Support ofDefendant's Motion for Summary Judgment at Ex. C (Hamilton depo. at 195-196). 

Dr. Nguyen applied for employment with the physicians group at Marietta. In his 

negotiations with Marietta, Dr. Nguyen relied on the representations that Hamilton had made on 

behalf of Camden-Clark. He did not, for example, ask Marietta to reimburse him for the tail 

coverage policy that Camden-Clark would certainly procure. 

G. 	 Camden-Clark broke its word. 

Camden-Clark subsequently, and unexpectedly, decided to renege on its agreement with 

Dr. Nguyen and to demand that he pay for the tail coverage. JA 66, 253. Camden-Clark's 

General Counsel, Todd A. Kruger, sent a letter to Dr. Nguyen on March 12, 2014, demanding 

that Dr. Nguyen pay $67,022 to Camden-Clark to reimburse it for the tail coverage insurance it 

had purchased to cover any potential malpractice claims against Dr. Nguyen and Camden-Clark. 
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ld. Kruger threatened to file a lawsuit against Dr. Nguyen if he did not accede to Camden

Clark's demand. ld. Kruger even went so far as to state that Camden-Clark might seek to 

enforce the non-competition clause against Dr. Nguyen. ld. 

Kruger's action violated CEO Mike King's promise, which was a promise that Dr. 

Nguyen had reasonably relied upon in negotiating his contract with Marietta. Camden-Clark's 

unworthy behavior was one of the factors that prompted Rick Hamilton to subsequently resign 

his position with CCPC: 

Q. 	 Did your decision to leave Camden-Clark Physicians Corporation, was it 
in any way related or affected by what took place with respect to Dr. 
Nguyen? 

A. 	 Did my departure have any -- that is one of multiple factors. The -- the 
situation and the way that they handled Dr. Petrov and some of the 
inappropriate behaviors in that issue was -- was -- weighed heavily on my 
decision. The issue with Dr. Nguyen absolutely was --

A. 	 That when -- when Mike King called me to his office and informed me 
that he was reneging on the commitment that he made to me regarding Dr. 
Petrov's ability to leave the organization unencumbered and--

Q. 	 Let me make sure we're clear. Are you talking about Dr. Petrov or Dr. --

A. 	 I'm sorry. Dr. Nguyen. For Dr. Nguyen to leave and go to Marietta 
unencumbered. He informed me that he had a change ofheart, that he had 
talked to his -- Dave McClure and other senior leaders and that he felt that 
he could not live up to what he promised. 

See Dr. Nguyen's Response to Plaintiff's Motion for Summary Judgment and Memorandum in 

Support ofDefendant's Motion for Summary Judgment at Ex. C (Hamilton depo. at 185-186). 

H. 	 Camden-Clark filed a lawsuit and then refused to engage in discovery. 

On October 14, 2015, CCPC filed its single count Complaint against Dr. Nguyen, 

claiming that he breached his employment contract with CCPC by allegedly failing to purchase 

tail coverage. JA 1-10. Dr. Nguyen, disgusted with the conduct of Camden-Clark's 
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administrators, responded with a counterclaim for breach of the employment agreement, breach 

of the covenant of good faith, violations of the Patient Safety Act, retaliatory discharge, and 

intentional infliction of emotional distress. JA 18-36. He also alleged CCPC was estopped from 

pursuing its claim. Id. 

Dr. Nguyen first served written discovery requests on CCPC on or about December 31, 

2014. Dr. Nguyen then agreed to stay discovery to give the parties an opportunity to mediate the 

case in February 2015. When mediation failed, Dr. Nguyen asked CCPC to respond to his 

discovery. The Corporation filed responses on or about May 1, 2015, and insisted that it did not 

have the information and documents Dr. Nguyen sought. JA 104-128. Instead, it pointed its 

finger at its alter egos, CCMH (the Hospital) and CCHS (the holding company), blamed those 

corporations as being responsible for the actions alleged in Dr. Nguyen's counterclaim, and 

identified them as the repository of the documents that Dr. Nguyen sought in his discovery 

requests. See, e.g., JA 125-128. 

Believing that CCPC was acting in good faith, Dr. Nguyen filed a Motion for Leave to 

Assert Third-Party Complaint to bring the Hospital and CCHS into this lawsuit so that he could 

conduct appropriate discovery into his claims and defenses. Dr. Nguyen filed his third-party 

complaint, waited for CCMH and CCHS to file their responsive pleadings, and served discovery 

on CCMH and CCHS shortly thereafter. JA 51-79. When CCMH and CCHS also stonewalled 

any meaningful discovery, Dr. Nguyen was forced to bring the discovery issues before the 

Circuit Court. JA 282-377. 

While pretending to be willing to engage in discovery, CCMH filed its Motion to 

Dismiss, or in the alternative, for Summary Judgment on May 5, 2016. JA 153-281. At about 

the same time, CCMH filed a Motion for Protective Order. In both motions, CCMH argued that 
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it was entirely immune from judicial review under State ex reI. Sams v. Ohio Valley General 

Hospital Association, 149 W.Va. 229, 140 S.E.2d 457 (1965), and Mahmoodian v. United 

Hospital Center, Inc., 185 W.Va. 59,404 S.E.2d 750 (1991). JA 271-275. CCMH also argued 

that Dr. Nguyen waived his right to a hearing on its decision not to renew his credentials and that 

he prospectively waived his right to bring any claims against CCMH that allegedly arose out of 

its decision not to re-credential him. JA 275-278. Dr. Nguyen filed a Motion to Compel, 

arguing that he had the same right as any litigant to take discovery in support of his claims and 

defenses. JA 282-377. 

The Circuit Court appropriately held that CCMH, like every other employer in the State, 

is subject to laws that prohibit discrimination, retaliation, and other wrongful employment 

actions. It denied CCMH's motions. JA 416. That prompted CCMH to move the Circuit Court 

to stay the action to allow it to seek a review from this Court as to the denial of its Motion to 

Dismiss, or in the alternative, for Summary Judgment. JA 418. CCMH did not appeal the denial 

of its Motion for Protective Order. The Circuit Court agreed, over Dr. Nguyen's objection. JA 

418-423. 

SUMMARY OF ARGUMENT 

Camden-Clark argues that it has an immunity not shared by any other West Virginia 

employer: An immunity to escape judicial review for its illegal actions as long as it claims those 

actions concern credentialing. It claims that this immunity is derived from two decisions of this 

Court, Sams, 149 W.Va. at 229, 140 S.E.2d at 457 and Mahmoodian, 185 W.Va. at 59, 404 

S.E.2d at 750. Camden-Clark's interpretation of those cases is flawed, but even if the 

interpretation was accurate it could not be supported. Camden-Clark is part of WVU Medicine, 

one of the state's largest employers. To adopt Camden-Clark's claimed immunity would strip 
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away legal protection fl.·om thousands of employees and put WVU Medicine and all other 

hospitals outside the scope of the West Virginia Human Rights Act and the Patient Safety Act. 

Camden-Clark did not "merely follow its bylaws." In its hurry to rid itself of Dr. 

Nguyen, the Hospital ignored its own rules and failed to give Dr. Nguyen proper notice of its 

decision, thus depriving him of his right to a hearing. 

Finally, Dr. Nguyen did not waive his right to bring his retaliation claims against 

Camden-Clark. Dr. Nguyen executed a release that applied to decisions made "in good faith and 

without malice." None of the Camden-Clark entities have acted in good faith or without malice. 

Instead, they have violated the law by revoking Dr. Nguyen's hospital privileges and terminating 

his employment in retaliation for expressing concerns about patient safety. Moreover, the 

waivers as applied under these circumstances would prospectively waive Dr. Nguyen's statutory 

rights, which contradicts West Virginia public policy. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Dr. Nguyen believes that oral argument would significantly aid this Court in reaching a 

decision in this matter. Therefore, Dr. Nguyen respectfully requests that this Court set the case 

for oral argument pursuant to Rule 20(a) of the West Virginia Rules of Appellate Procedure. 

In enacting the West Virginia Patient Safety Act, W.Va. Code § 16-39-1, et seq., the 

Legislature found that "[h]ealth care workers who observe [waste or wrongdoing] are often 

reluctant to report the waste or wrongdoing ... for fear of retaliatory or discriminatory treatment 

through termination, demotion, reduction of time, wages or benefits or other such action." 

W.Va. Code § 16-39-2(a)(4). Moreover, "[t]he quality of available health care will suffer in this 

state if dedicated health care workers are discouraged from repOlting instances of waste or 

wrongdoing that affect the quality of health care delivery in this state." W.va. Code § 16-39
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2(a)(5). This case involves issues of fundamental public impOliance and Rule 20 argument is 

appropriate. 

ARGUMENT 

Camden-Clark took advantage of this state's courts to bring a lawsuit against Dr. 

Nguyen. Camden-Clark then refused to participate in the court's discovery process, claiming 

that it enjoys an immunity unique to hospitals. Camden-Clark cannot seek relief pursuant to the 

West Virginia Rules of Civil Procedure and then refuse to abide by those lUles. More 

importantly, Camden-Clark cannot violate the law and escape all consequences by claiming its 

actions were merely "credentialing." 

I. Standard of Review 

"This Court 'review[s] de novo . .. the denial of a motion for summary judgment' ... 

where such a ruling is properly reviewable by this Court." Findley v. State Farm Mut. Auto Ins. 

Co., 213 W.Va. 80, 89, 576 S.E.2d 807, 826 (2002) (quoting Adkins v. Chevron, USA, Inc., 199 

W.Va. 518, 522, 485 S.E.2d 687, 691 (1997) (per curiam». This Court also views summary 

judgment motions as "precipitous" when they are filed before discovery has been completed. 

Board a/Ed. a/Ohio County v. Van Buren and Firestone, Architects, Inc., 163 W.Va. 140,143, 

267 S.E.2d 440, 443 (1980). 

Not only has discovery not been completed in this case, it has not even really started. 

CCMH has hidden behind inapplicable immunities and refused to permit any discovery into Dr. 

Nguyen's claims against it. CCMH insists that this case arises out of a credentialing decision, 

yet it has stonewalled discovery to the point that it has not produced a single document that even 

confinns that a credentialing committee met or deliberated regarding Dr. Nguyen. This doctor is 
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entitled to discovery regarding CCMH's true motivation for refusing to re-credential him, and 

the Circuit Court properly denied CCMH's motion for summary judgment. 

II. 	 The Circuit Court properly denied CCMH's Motion to Dismiss, or in the 
alternative, Motion for Summary Judgment because CCMH is not above the law 
with respect to credentialing decisions. 

Despite having refused to engage in discovery, Camden-Clark insists that it is entitled to 

a judgment in its favor. The Circuit Court conectly rejected that argument. 

A. 	 CCMH's alleged immunity from litigation does not permit it to violate the 
Patient Safety Act by retaliating against physicians who raise concerns 
regarding conditions that affect patient safety. 

This is not a case about CCMH's standards for credentialing, and CCMH cannot 

unilaterally make it one. Dr. Nguyen has alleged that CCMH violated a statute that is expressly 

intended to protect health care providers - including surgeons like Dr. Nguyen - who raise 

concerns about the safety of their patients. CCMH cannot force Dr. Nguyen to accept its 

recharacterization of his claims so that it can avoid being called to account for its shameful 

treatment of Dr. Nguyen. Dr. Nguyen has never argued that CCMH could not require its 

surgeons to be board certified. Rather, Dr. Nguyen has always maintained that CCMH cannot 

ignore its requirements when it suits CCMH's purposes and then tum around and revoke his 

privileges when it no longer wants to deal with his complaints about dirty surgical instruments or 

the impropriety of a generalist covering for a specialist. 

The qualified immunity granted to CCMH in Sams is analogous to the well-established 

"business judgment rule" that applies to non-hospital corporations. Businesses have the 

discretion to make business decisions in good faith and it is not a court's role to second-guess 

those decisions. A court's deference in matters of business decisions is enshrined in shareholder 

derivative litigation; it is known as the "business judgment rule." See, e.g., Smith v. Van 
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Gorkom, 488 A.2d 858, 864 (Del. 1985) (JA 318-359). Of course, that deference is not absolute. 

Proof that directors of a corporation acted without conducting due diligence, had personal 

conflicts of interest, or acted in bad faith will void the deference otherwise due to the directors 

and open their actions to judicial scrutiny. Id. 

In Sams, a physician had unsuccessfully sought staff privileges at a private hospital. He 

then turned to the judiciary and sought an order compelling the hospital's administration to grant 

him privileges. This Court refused to become enmeshed in the hospital's business judgment and 

held that the administrators could exclude whomever they liked: "The governing authorities of a 

private hospital, in the exercise of their discretion, have the absolute right to exclude licensed 

physicians from its medical staff and such action is not subject to judicial review." Syl. pt. 4, 

Sams. 

Notably, the physician in Sams did not have any pre-existing legal rights that were 

deserving of judicial protection: He was not an employee of the hospital or any of its affiliated 

companies and thus had no contractual rights; he had not suffered any alleged retaliation under 

the West Virginia Patient Safety Act and thus had no statutory cause of action; he was not the 

victim of any tort, such as the intentional infliction of emotional distress, and thus could not take 

advantage of the remedy provided to redress a wrong. He was simply a stranger who wished to 

force the hospital to accept him onto its staff. In that circumstance, this COUli deferred to the 

private hospital's business judgment. 

As with the business judgment rule in shareholder litigation, judicial deference to hospital 

administrators has its limits. This is shown by Mahmoodian. In that case, an obstetrician was on 

the medical staff of a private hospital. After the hospital revoked his staff privileges, the 
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Supreme Court held that the hospital's actions were subject to judicial review. The hospital's 

actions could be sCl1ltinized to ensure it honored the obstetrician's contractual rights: 

The decision of a private hospital to revoke, suspend, restrict or to refuse to renew 
the staff appointment or clinical privileges of a medical staff member is subject to 
limited judicial review to ensure that there was substantial compliance with the 
hospital's medical staff bylaws governing such a decision, as well as to ensure 
that the medical staff bylaws afford basic notice and fair hearing procedures, 
including an impartial tribunal. 

Syl. pt. 1, 185 W.Va. at 59, 404 S.E.2d at 750. 

This Court also indicated that it would constrain a hospital's discretion with staff 

revocations. Regardless of whether the hospital was private or public, the administrators could 

not revoke staff appointments unless they provided due process to the physicians by outlining the 

proscribed conduct: 

A private or a public hospital, regardless of the breadth of discretion that is 
extended to it, may revoke or otherwise affect adversely the staff appointment or 
clinical privileges of a medical staff member only if, as an element of basic 
notice, the medical staff bylaws provide a reasonably definite standard 
proscribing the conduct upon which the revocation or other adverse action is 
based. 

Id., syl. pt. 2. 

Along the same lines, the Court held that a private hospital could not revoke staff 

privileges unless it based its decision on substantial evidence: "The decision of a private hospital 

revoking or otherwise affecting adversely the staff appointment or clinical privileges of a 

medical staff member will be sustained when, as an element of fair hearing procedures, there is 

substantial evidence supporting that decision." Id., syl. pt. 4. 

The Patient Safety Act of 2001, W.Va. Code § 16-39-1 et seq., was enacted ten years 

after this Court decided Mahmoodian decision. The Act recognized that "health care workers are 

instrumental in providing quality patient care" but that they were often "reluctant to report ... 
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waste or wrongdoing" due to the "fear of retaliatory or discriminatory treatment." W.Va. Code § 

16-39-2. To encourage the reporting of waste and wrongdoing, the legislature granted health 

care workers such as Dr. Nguyen legal protection from retaliation and discrimination. W.Va. 

Code § 16-39-4. One of the protections granted was a private cause of action against a health 

care entity. W.Va. Code § 16-39-6(a). All three of the Camden-Clark entities fall under the 

statute's definition of a "health care entity." W.Va. Code § 16-39-3. By enacting the West 

Virginia Patient Safety Act, the Legislature intended that the actions of health care entities could 

be thoroughly examined in discovery and at trial. The Legislature certainly could have carved 

out an immunity or exception to the Patient Safety Act for decisions to revoke or suspend a 

health care professional's credentials or privileges had it wished to do so. 

As with any private employer, CCMH's actions are constrained by the law and subject to 

judicial review. If CCMH denied a physician's application for credentials because he was an 

African-American or a Hindu, would CCMH be able to hide behind Sams and Mahmoodian? Of 

course not. The aggrieved physician could bring an action against CCMH pursuant to the West 

Virginia Human Rights Act and full discovery would be permitted. See W.Va. Code § 5-11-9 

(prohibiting discrimination by "any employer"). If CCMH withdrew staff privileges because one 

of its physicians had filed workers' compensation claims, would CCMH be shielded from 

judicial scrutiny? Of course not. The physician would have a cause of action against CCMH 

and be pennitted full discovery. See W.Va. Code § 23-SA-1 ("No employer shall discriminate in 

any manner against any of his present or fonner employees because of such present or former 

employee's receipt of or attempt to receive benefits under this chapter."). 

Since Sams and Mahmoodian were decided, this Court has allowed a claim to proceed 

that was brought by a physician against a hospital that revoked his privileges for allegedly failing 
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to comply with statutory requirements for malpractice insurance. State ex ref. Hamrick v. Stucky, 

220 W.Va. 180, 640 S.E.2d 243 (2006). The plaintiff in Hamrick was a surgeon who had 

maintained a staff appointment and privileges at Charleston Area Medical Center ("CAMC") for 

approximately twenty years. To avoid the high cost of medical professional liability insurance, 

Dr. Hamrick chose to self-fund his coverage in the required amount of $1,000,000. CAMC 

subsequently revoked his privileges on the grounds that he did not maintain professional liability 

coverage as required by CAMe's Medical Staff Procedures Manual. 

Dr. Hamrick sued CAMC seeking, in part, a preliminary injunction prohibiting 

termination of his privileges. He appealed the Circuit Court's denial of the requested injunction, 

and this Court ordered a temporary injunction against CAMC with respect to Dr. Hamlick's 

medical privileges. The Hamrick case continued for more than three years, through discovery, 

various appeals, and finally a jury trial in which Dr. Hamrick prevailed. 

Courts in other jurisdictions have allowed physicians to assert claims against their former 

credentialing hospitals where, as here, a violation of a constitutional or statutory light was 

alleged. In Samuel v. Herrick Memorial Hosp., 201 F.3d 803, 834 (6th Cir. 2000), the Sixth 

Circuit COUli of Appeals pennitted claims of racial discrimination and violation of antitrust laws 

to proceed, while holding that jurisdiction did not exist for the plaintiffs tOliious interference 

claims arising from the suspension of his privileges. The Third Circuit Court of Appeals has 

allowed a doctor to assert a claim under the Americans with Disabilities Act when his privileges 

were suspended after he was diagnosed with attention deficit disorder. Menkowitz v. Pottstown 

Memorial Medical Center, 154 F.3d 113,123 (3rd Cir. 1998). 

Finally, the notion that hospitals' decisions are not subject to judicial review is 

inconsistent with the plethora of West Virginia statutes and regulations that govern the 

21 




operations of health care entities. Hospitals must be licensed. See W.Va. CSR § 27-9-l. 

Standards for the construction of a hospital's physical facilities are dictated. See W.Va. CSR § 

64-12-5. Hospitals are expressly required to comply with the Americans with Disabilities Act. 

Id. Hospitals must provide the results of peer review, quality assessments, and performance 

improvement infonnation upon request by the West Virginia Department of Health and Human 

Resources. See W.Va. CSR § 64-12-15. In fact, the entirety of Chapter 16 of the West Virginia 

Code of State Regulations is devoted entirely to the regulation of public health, from provisions 

governing credentialing for health care practitioners (W.Va. CSR §16-1a-1, et seq.) to 

requirements for identification badges (W.Va. CSR §16-1c-1, et seq.). Chapter 16, Article 29b 

of the West Virginia Code was enacted to "protect the health and well-being of the citizens of 

this state by guarding against unreasonable loss of economic resources as well as to ensure the 

continuation of appropriate access to cost-effective, high-quality health care services." W.Va. 

Code § 16-29b-l. The Legislature is not worried about interference with a hospital's decisions by 

providing necessary regulation and oversight of its operations. CCMH is not exempt from any of 

these statutes or regulations, so how could it possibly be exempt from legislation as significant as 

the Patient Safety Act? 

West Virginia law grants limited deference to a hospital for certain good-faith business 

decisions; the law does not give any health care entity the absolute right to discriminate, to 

ignore contractual rights, to break its word, and to retaliate against physicians. Dr. Nguyen has 

alleged that CCMH failed to follow its own bylaws, which is precisely the claim that the West 

Virginia Supreme Court allowed to proceed in Mahmoodian. Dr. Nguyen also alleged that 

CCMH violated the Patient Safety Act when it refused to renew his privileges after he raised 

concerns about patient safety. Dr. Nguyen is not asking this Court to review "'why' a hospital 
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board decided to make board certification a requirement for its medical staff." Appellant's Brief 

at 12. He is asking the Court to hold CCMH accountable for violating the law and illegally 

retaliating against him for protecting the welfare of his patients. 

B. 	 CCMH waived the provision in its bylaws that required Dr. Nguyen to 
become board certified when its related corporation extended his 
employment agreement despite his lack of board certification. 

The three Camden-Clark entities are inextricably intertwined: David McClure is the 

current President of both CCHS and CCMH; Kathy Eddy is the President of CCPC and the 

Secretary and Director of the CCMH and CCHS; Todd A. Kruger holds himself out as being the 

General Counsel for CCPC and is also a Vice-President for both CCMH and CCHS. Michael 

King, then the President and CEO of CCHS, directed Rick Hamilton to terminate Dr. Nguyen's 

employment with CCPC based upon the CCMH's alleged decision not to renew Dr. Nguyen's 

credentials. Todd Kruger sent the demand letter for tail coverage premiums to Dr. Nguyen. 

These entities are inseparable. The same actors control all three. 

All three entities knew Dr. Nguyen had not yet completed the board certification process 

when CCPC negotiated the 2013 employment agreement with Dr. Nguyen. They also knew that 

it was impossible for Dr. Nguyen to adequately prepare for the Certifying Exam due to his 

surgical schedule and the fact that there was no other general surgeon who could cover for him 

while he studied. But as long as it suited Camden-Clark for Dr. Nguyen to remain on its medical 

staff without being board certified, it was willing to ignore the requirement. A few months later, 

when it wanted to get rid of Dr. Nguyen and avoid his concems regarding patient safety, 

Camden-Clark decided to enforce the board certification provision. Camden-Clark may not pick 

and choose when to enforce its bylaws or to obey the law - and celtainly not when the law at 

issue is intended to protect the health and welfare of hospital patients. 
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As described by the West Virginia Supreme Court, "[t]he doctrine of waiver focuses on 

the conduct of the party against whom waiver is sought, and requires that party to have 

intentionally relinquished a known right. There is no requirement of prejudice or detrimental 

reliance by the party asserting waiver." Potesta v. u.s. Fidelity & Guar. Co., 202 W.Va. 308, 

315, 504 S.E.2d 135, 142-43 (1998). In this case, CCPC re-negotiated Dr. Nguyen's 

employment agreement when it knew or should have known he had not yet become board 

certified and that it was impossible for him to do so by the fifth anniversary date. 

CCMH's position is that the status of Dr. Nguyen's board certification escaped the 

attention of CCHS and/or CCMH when his contract was renewed. This defies logic. At the time 

CCPC and Dr. Nguyen entered into the 2013 Agreement, both CCMH and CCPS knew or should 

have known that it was impossible for Dr. Nguyen to obtain board certification by the fifth 

anniversary of the completion of his residency. CCMH and CCPC implicitly waived that 

condition when CCPC extended Dr. Nguyen's contract despite his lack ofboard certification. 

C. 	 CCMH argues that Dr. Nguyen was not entitled to a hearing, then argues 
that he waived his right to a hearing. 

CCMH's third argument on appeal serves to illustrate Camden-Clark's pattern of abuse 

of Dr. Nguyen and the shell game it is trying to play with this Court. CCMH argued to the 

Circuit Comi that Dr. Nguyen failed to exhaust his administrative remedies. JA 276-278. Now 

it insists that he never was entitled to a hearing on CCMH's decision not to renew his credentials. 

These contradictory and disingenuous positions follow a long line of manipulation and 

dishonesty by Camden-Clark in its treatment of Dr. Nguyen. 

Dr. Nguyen deserves the chance to discover the extent to which his advocacy of patient 

safety factored into Camden-Clark's decision to push him out the door, as well as the extent to 

which his termination was motivated by Camden-Clark's greedy desire to sign an exclusive deal 
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with a physicians' group. While the Corporation has miiculated a reason for his termination, Dr. 

Nguyen is entitled to ascertain whether that reason is merely a pretext-as the discovery in 

Petrov certainly indicates. 

In Barefoot v. Sundale Nursing Home, 193 W.Va. 475,457 S.E.2d 152 (1995), the COUli 

held that a "finding of pretextuality allows a juror to reject a defendant's proffered reasons for a 

challenged employment action and, thus pennits the ultimate inference of discrimination." 

Further, in Skaggs v. Elk Run Coal Co., Inc., 198 W.Va. 51, 479 S.E.2d 561 (1996), the Court 

directed that "[i]n disparate treatment cases . . ., proof of pretext can by itself sustain a 

conclusion that the defendant engaged in unlawful discrimination." Although Barefoot and 

Skaggs involved discrimination claims, the Court has also extended the Skaggs standard to 

retaliatory discharge claims. See CSX Transportation, Inc. v. Smith, 229 W.Va. 316, 729 S .E.2d 

151 (2012). 

As Dr. Nguyen asserted in his counterclaim, CCPC and/or CCMH fired him for 

illegitimate reasons. First, Camden-Clark wanted to get rid of Dr. Nguyen so that it could sign 

an agreement with a third party vendor to be the exclusive provider of certain surgical services at 

the Hospital. Second, Camden-Clark wished to retaliate against Dr. Nguyen because he had 

expressed concerns about patient safety issues. Third, Camden-Clark wanted to retain the 

bargaining power associated with the noncompetition provision in the 2013 Agreement and to 

force Dr. Nguyen, rather than Camden-Clark, to incur the cost of tail coverage. To get rid of Dr. 

Nguyen, Camden-Clark seized on the fact that Dr. Nguyen had not yet completed his board 

certification tests. The senior medical staff of both CCPC and CCMH did not believe that the 

lack of board certification was a reason to tenninate Dr. Nguyen, but Mike King and his fellow 

Camden-Clark administrators were willing to use this pretext to get rid of Dr. Nguyen. 
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Under West Virginia law, "summary judgment is appropriate only after the opposing 

party has had "adequate time for discovery." Williams v. Precision Coil, Inc., 194 W.Va. 52, 

459 S.E.2d 329 (1995) (citations omitted). Further, "a decision for summary judgment before 

the completion of discovery is 'precipitous.'" Id. (quoting Firestone, Arch., Inc., 165 W.Va. at 

144, 267 S.E.2d at 443). CCMH moved for summary judgment despite its failure to take any 

discovery in this case - and its refusal to provide any meaningful responses to Dr. Nguyen's 

discovery requests or to permit depositions of its witnesses. 

The undisputed testimony of Rick Hamilton, cited at length above, suppOlis Dr. 

Nguyen's counterclaims. Further discovery will undoubtedly uncover additional support. Dr. 

Nguyen should be permitted to conduct his own discovery into CCMH's role in the revocation of 

his privileges at its facility and the real reasons underlying his termination, and the Circuit Court 

properly denied CCMH's Motion. 

D. CCMH is not immune from claims because it did not comply with its bylaws. 

CCMH focuses on Dr. Nguyen's alleged failure to exhaust the administrative remedies 

under CCMH's credentialing policy. CCMH ignores its own failure to provide Dr. Nguyen with 

proper notice as required under the credentialing policy or to respond to his request for 

temporary privileges to allow him to take his certification examination less than five months 

later. 

Section 7.A.3 of the credentialing policy required CCMH to give Dr. Nguyen special 

notice of an adverse recommendation: 

7.A.3. Notice of Recommendation: 

The CEO will promptly give special notice of a recommendation which 
entitles an individual to request a hearing. This notice will contain: 

(a) a statement of the recommendation and the general reasons for it; 
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(b) a statement that the individual has the right to request a hearing on 
the recommendation within 30 days of receipt of this notice; and 

(c) a copy ofthis Alticle. 

JA234. 

CCMH's Motion included the only "notice" provided to Dr. Nguyen - a one-page letter 

dated October 17, 2013 from Thomas R. Heller, CCMH's Vice President of Operations. JA 250. 

It states only that Dr. Nguyen "[was] not eligible to apply for re-appoinhnent to the Medical 

Staff of Camden-Clark Medical Center due to [his] failure to obtain Board certification." ld. 

This letter did not come from CCMH's CEO, it did not notify Dr. Nguyen of his light to request 

a hearing on the recommendation, and it did not provide a copy of the Article describing 

CCMH's internal appeal process. In short, Camden-Clark did not comply with its own bylaws. 

On October 22, 2013 - merely five days later - Dr. Nguyen sent a letter to CCMH's 

Medical Executive Committee requesting "temporary privilege" at the hospital. JA 249. Dr. 

Nguyen stated, "I have not obtained surgical board certification at this time. I am scheduled to 

take my certification exam in March of2014 in New Orleans;" ld. He also said that it "has been 

very difficult to prepare for this rigorous exam being in solo practice the last year. I had 

requested an exam date in 2013 however there was no available dates for the exam." ld. CCMH 

never advised Dr. Nguyen of his right to an administrative remedy, even after Dr. Nguyen 

requested reconsideration of CCMH's denial of his re-application for credentials. 

III. Dr. Nguyen did not waive all claims against CCMH. 

CCMH cited a release in which it claims Dr. Nguyen "waived any possible claim he 

might have against CCMH in connection with the consideration of his application for 

credentials": 
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9. I release from liability any and all individuals and organizations who 
provide infonnation to the credentialing entity in good faith and without malice 
conceming my professional qualifications and competence and the credentialing 
entity from liability for their acts performed and statements made relating but not 
limited to verifying, evaluating, and acting upon my credentials and 
qualifications. 

JA 262. 

By its own tenns, the release applies to information provided and decisions made "in 

good faith and without malice." Id. CCMH and/or CCPC did not act in good faith or without 

malice. They wrongfully tenninated Dr. Nguyen's employment and/or suspended his hospital 

privileges in retaliation for expressing concems about patient safety. CCMH and/or CCPC also 

fired Dr. Nguyen to clear the way for an exclusive contract with Parkersburg Surgical 

Associates. These are not unsubstantiated allegations; they are supported by the independent 

deposition testimony of Rick Hamilton, the fonner Executive Director of CCPC. 

Further, the release included in CCMH's Credentials Policy applies only to the extent 

pennitted by law. The West Virginia Supreme COUli has not considered whether such waivers 

operate to preclude claims under the Patient Safety Act. However, prospective waivers of 

statutory rights, such as Dr. Nguyen's rights under the Patient Safety Act, are strongly 

disfavored. For example, the West Virginia Supreme Court held in Ash v. Ravens Metal 

Products, Inc., 190 W.Va. 90, 98,437 S.E.2d 254, 262 (1993) that an arbitration clause "cannot 

nullify the statutory rights granted to employees under the Wage Payment and Collection Act, 

W.Va. Code §21-5-1, et seq." 

The United States Supreme Court also views statutory rights as non-waivable. In 

Barrentine v. Arkansas-Best Freight System, Inc., 450 U.S. 728, 740 (1981), the Court held that 

rights under the Fair Labor Standards Act "cannot be abridged by contract or otherwise waived 

because this would 'nullify the purposes' of the statute and thwart the legislative policies it was 
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designed to effectuate." The COUli has also consistently held that prospective waivers of rights 

under Title VII are not enforceable: 

Title VII's strictures are absolute and represent a congressional command that 
each employee be free from discriminatory practices. Of necessity, the rights 
conferred can form no part of the collective bargaining process since waiver of 
these rights would defeat the paramount congressional purpose behind Title VII. 
In these circumstances, an employee's rights under Title VII are not susceptible of 
prospective waiver. 

Alexander v. Gardner-Denver Co., 415 U.S. 36, 51-52 (1974). 

The West Virginia Legislature enacted the Patient Safety Act specifically to protect 

physicians and other health care providers from retaliation for expressing concerns regarding 

standards of care. To hold that the waiver and release in CCMH and/or CCPC's policies strip 

Dr. Nguyen of this protection would nullify the purpose of the Act and thwart the Legislature'S 

intent. Dr. Nguyen's claims cannot be precluded by the waivers cited by CCMH. 

CONCLUSION 

You never can tell what a jury will do and Dr. Nguyen may very well lose when this case 

goes to trial. But he should not lose long before trial by being prevented from taking discovery. 

Camden-Clark filed this lawsuit more than two years ago and since then has refused to produce a 

single witness for depositions or to meaningfully respond to written discovery requests. It 

justifies its position by claiming an immunity that no other private employer enjoys: The 

immunity to fire an employee without the possibility of a meaningful judicial review, as long as 

that termination is characterized as a credentialing decision. There is no doubt that doctors, 

rather than judges, are better equipped to decide which physicians are best qualified and should 

be granted credentials to practice medicine at a hospital. There is also no doubt that judges, 

rather than doctors, are better equipped to decide whether the characterization of "credentialing" 

29 




is a mere pretext for illegal retaliation in violation of the West Virginia Patient Safety Act. 

Camden-Clark is entirely owned by WVU Medicine, one of the state's largest private employers. 

Despite its towering stature, WVU Medicine and its many hospitals cannot be allowed to stand 

above the law. Dr. Nguyen urges the Court to affirm the Circuit Court's denial of CCMH's 

dispositive motion. It is time to look beyond Camden-Clark's characterizations and to discover 

the truth. 

Respectfully submitted, 

TUAN NGUYEN, M.D. 
by Counsel 

Thomas E. Scarr (WVSB 279) 
Steven L. Snyder, Esquire (WVSB # 11813) 
Sarah A. Walling, Esquire (WVSB #11407) 
JENKINS FENSTERMAKER, PLLC 
Post Office Box 2688 
Huntington, West Virginia 25726-2688 
Phone: (304) 523-2100 
Fax: (304) 523-2347 
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