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ARGUMENT 


Petitioner Camden Clark Memorial Hospital Corporation (hereinafter "CCMH") stated in 

its Brief that the Circuit Court erred by denying CCMH's motion to dismiss, or in the alternative, 

motion for summary judgment. Pet.'s Brief at 1. Specifically, the circuit court failed to 

recognize that CCMH is immune from review of its credentialing decisions under this Court's 

decision in Mahmoodian v. United Hosp. Ctr., Inc., 185 W. Va. 59, 60, 404 S.E.2d 750, 751 

(1991). 

Here, CCMH's bylaws specifically required that to be eligible for appointment to the 

active medical staff physicians must obtain board certification within five years of completing 

their residency training. Pet.'s Brief at 13. Dr. Nguyen did not obtain board certification within 

five years, and thus, was not eligible for reappointment to the medical staff at Camden Clark 

Medical Center. Id. Nothing in Respondent's brief changes these facts. 

Although CCMH strongly disagrees with Dr. Nguyen's characterization of the "facts," a 

line-by-line refutation of his allegations is not necessary to resolve this matter since all facts are 

construed in the light most favorable to Dr. Nguyen for purposes of CCMH's motion and this 

appeal. Accordingly, CCMH will respond only to certain arguments proffered by Dr. Nguyen. 

First, Dr. Nguyen is incorrect that by simply pleading a cause of action under the West Virginia 

Patient Safety Act, he can circumvent the immunity afforded to hospitals in their credentialing 

decisions pursuant to Mahmoodian. Second, CCMH did not waive compliance with its bylaws. 

I. 	 Asserting a claim under the West Virginia Patient Safety Act does not circumvent a 
hospital's credentialing immunity where the hospital acted in accordance with its 
bylaws. 

Dr. Nguyen asserts that simply because the magic words "patient safety act" appear in his 

complaint, that the immunity afforded CCMH in its credentialing decisions disappears. This is 
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simply not the case. While the West Virginia Patient Safety Act of 2001 precludes hospitals 

from retaliating against physicians who report patient safety incidents in good faith, it does not 

prevent a hospital from taking action that is plainly in accordance with its bylaws. W. Va. Code 

§ 16-39-1 to -7 (2001). Although the West Virginia Patient Safety Act was passed well after 

Sams and Mahmoodian were decided, the act is easily reconcilable with a hospital's immunity 

for credentialing decisions. 

As in numerous employment law contexts, after a plaintiff states a claim for 

discrimination or retaliation, the burden shifts to the employer to demonstrate a non

discriminatory or retaliatory reason for taking the allegedly wrongful action. In this context, a 

hospital may show a non-retaliatory reason for its action by showing that its actions were 

justified under its bylaws. When, as here, a hospital declines to consider a physician's 

application for medical staff privileges because the physician did not meet the eligibility criteria 

for appointment as established in its bylaws, the court's review need go no further to find that the 

hospital has stated a non-retaliatory reason for its actions. See, e.g., Davis v. Johnson, No.5:16-

cv-262-DPM, 2017 WL 157784 at *1-2 (E.D. Ark. Jan. 10,2017) (requiring plaintiff to establish 

that 'but-for' the allegation of retaliation the doctor's privileges would have been granted and 

holding that the hospitals reasons for denying privileges based on lack of service on hospital 

committees, lack of shifts on call and lack of sufficient heart procedures "stop [plaintiffs] federal 

retaliation claim at the door.") 

Reviewing whether a hospital complied with its bylaws is the full extent of the review 

necessary under both Mahmoodian and the Patient Safety Act. Under Mahmoodian, a court may 

review only whether ''there was substantial compliance with the hospital's medical staff bylaws 

governing such a decision." Syl. Pt. 1, Mahmoodian v. United Hosp. Ctr., Inc., 185 W. Va. 59, 
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60,404 S.E.2d 750, 751 (1991). Likewise, under the Patient Safety Act, as is generally the case 

with retaliation claims, the hospital must be given the opportunity to show a non-retaliatory basis 

for its actions. Here, that can be detennined with a simple look at the applicable bylaws, which 

plainly provided that Dr. Nguyen must have become board certified by 2013. Pet.'s Brief at 13. 

Therefore, under either Mahmoodian or the Patient Safety Act, the court's review stops once the 

hospital has shown that it acted in compliance with its bylaws. 

Dr. Nugyen asserts that courts have pennitted claims against hospitals to proceed in spite 

of a hospital's inununity in other contexts. Specifically, he cites an opinion of this Court in the 

case of State ex reI. Hamrick v. Stucky, 220 W. Va. 180, 640 S.E.2d 243 (2006). While that 

particular opinion in no way addressed the issues present here, l an order of the Circuit Court 

outlined the facts from that case. Hamrick v. Charleston Area Med. Ctr., Inc., No. 04-C-2518, 

2005 WL 5188066 (W. Va. Cir. Ct. June 24, 2005). 

Hamrick involved a physician who had been on the medical staff of the Charleston Area 

Medical Center ("CAMC") for over 20 years. Id ~ 1. In lieu of maintaining a commercial 

medical liability insurance policy, he maintained a $1 million self-funded account. fd ~ 6. After 

passage of the Medical Professional Liability Act ("MPLA") in 2003, CAMC infonned Dr. 

Hamrick that his privileges would be revoked unless he obtained a commercial insurance policy. 

Id ~ 5. Most importantly, however, CAMC's medical staff bylaws did not mandate that a 

physician maintain commercial insurance rather than maintain a self-funded program. Id. ~ 8. 

Although neither the trial court nor this Court considered the issue, the simple fact that 

CAMC's decision to revoke Dr. Hamrick's staff privileges was not in accordance with its bylaws 

I This particular opinion dealt only with the Circuit Court's appointment of a discovery commissioner and whether 
that commissioner should be disqualified in light of a potential bias. It did not address any issues of immunity. 
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precludes a finding of immunity under Mahmoodian. Hamrick differs from the present case on 

these grounds. There, CAMC could not claim that it was immune because it made a 

credentialing decision in accordance with its bylaws. Here, on the other hand, CCMH plainly 

followed its bylaws in denying privileges to a physician who was not board certified. Therefore, 

Hamrick provides no support to Dr. Nguyen's claims. 

The other cases cited in Dr. Nguyen's brief are plainly distinguishable since they do not 

involve a physician who failed to meet basic eligibility criteria as set forth in the bylaws. In 

Samuel v. Herrick Mem. Hosp., 201 F.3d 830 (6th Cir. 2000), the court overturned the district 

court's grant of an injunction reinstating a physician's privileges. There, following the death of a 

patient, the hospital ordered the physician to consult with another physician upon admitting 

patients to the hospital. Id at 832. After an independent review of the plaintiffs department by 

three physicians from the American College of Obstetricians and Gynecologists, the three 

physicians recommended that the plaintiffs privileges be suspended pending completion of a 

six-month remedial course in obstetrics and gynecology. Id at 832-33. Upon this 

recommendation, the hospital suspended the plaintiffs privileges, and the plaintiff filed suit the 

following day. Id. at 833. 

Likewise, in Menkowitz v. Pottstown Mem. Med. Ctr., 154 F.3d 113 (3d Cir. 1998), the 

physician was diagnosed with attention deficit disorder. After informing the hospital of his 

diagnosis, his privileges were suspended allegedly in violation of the hospital's bylaws.2 Id at 

115. 

2 The court's opinion focused only on whether the claim could proceed under Title III of the Americans with 
Disabilities Act-as opposed to Title I of the Americans with Disabilities Act. Menkowitz, 154 F.3d at 115. 
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These cases are easily distinguishable from the present matter. Here, this Court need 

only review the eligibility criteria contained in the bylaws. CCMH's bylaws required that 

physicians obtain board certification within five years of completing their residency to be 

eligible to apply for appointment to the active medical staff. Regardless of the claims Dr. 

Nguyen asserts, all that is required to resolve this matter is a simple review of whether Dr. 

Nguyen met those basic eligibility requirements to apply for appointment to the medical staff. 

He did not. Therefore, there was really no credentialing decision for CCMH to even make. Dr. 

Nguyen was simply not even eligible to apply. 

The simple fact that CCMH so clearly followed its bylaws in refusing to consider Dr. 

Nguyen's application for reappointment protects it from all claims arising from these facts. 

II. 	 CCMH did not waive the eligibility criteria because it was not responsible for 
ensuring that Dr. Nguyen became board certified. 

Dr. Nguyen asserts that because Camden-Clark Physician Corporation ("CCPC") offered 

him a contract in 2013, it "implicitly waived" the eligibility requirement because it "knew or 

should have known that it was impossible for Dr. Nguyen to obtain board certification by the 

fifth anniversary of the completion ofhis residency." Resp't Brief, at 24. Ignoring Respondent's 

incorrect assertion that CCPC and CCMH are not separate entities, the fact remains that Dr. 

Nguyen himself was solely responsible for obtaining his board certification by registering for, 

preparing for, and taking the necessary exams. It is not CCMH's fault that he failed to do so. 

In fact, Dr. Nguyen himself acknowledged that it was solely his responsibility to obtain 

board certification. In a letter to CCMH requesting temporary privileges after his reappointment 

application had been rejected, Dr. Nguyen stated, "I take full responsibility for not having 

obtained my board certification." (JA 249). Worth noting is that he did not state that he was 
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under the belief that obtaining board certification was not necessary. Nor, for that matter, did Dr. 

Nguyen bring his failure to timely register for the exam to CCMH's attention at the time he 

signed a second contract with CCPC or before submitting his application for reappointment to 

CCMH. 

Dr. Nguyen noted that he "had requested an exam date in 2013 however there was no 

available dates for the exam." Id. As a practical matter, review of the archived pages of the 

website of the American Board of Surgery (the body responsible for board certification) reveals 

that the certifying exam Dr. Nguyen needed to take was offered January 28-30, 2013; March 18

20,2013; April 29-May 1,2013; October 21-23,2013 and November 18-20,2013.3 It was not 

CCMH's responsibility to monitor Dr. Nguyen's progress toward taking the board certification 

exam other than to ensure that he was eligible to reapply for appointment to the medical staff 

every two years in the normal course. Neither was it CCMH's responsibility to advise Dr. 

Nguyen of exam dates or confirm that Dr. Nguyen registered for the exam far enough in advance 

to ensure that he could take the exam by the fall of 2013. 

As noted above, this case may be resolved solely by a review of the eligibility criteria for 

reappointment to the medical staff of CCMH. Dr. Nguyen-through no one's fault but his 

own-failed to meet one of the key criteria for eligibility. As a result, his application for 

renewal of his privileges was not accepted. Regardless of what claims Dr. Nguyen now asserts 

or upon whom he now places blame, CCMH cannot be held responsible for his failure to meet 

this basic requirement as set forth in the applicable bylaws. 

3 See https://web.archive.org/web/20130423235915!http://www.absurgery.org/default.jsp?examdeadlines (last 
visited March 31, 2016) and https://web.archive.org/web/20 140108023821 !http://www .absurgery.org/ 
default.jsp?examdeadlines (last visited March 31, 2016), providing available certification exam dates in 20 l3. 
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CONCLUSION 


For the foregoing reasons, CCMH respectfully requests that this Court overturn the 

Circuit Court's denial of its motion to dismiss, and asks that this Court order that Dr. Nguyen's 

third-party complaint against CCMH be dismissed with prejudice. 

Thomas J. Hurney (WVSB #1833) 
Laurie K. Miller (WVSB #8826) 
Jackson Kelly PLLC 
500 Lee Street East 
Suite 1600 
Charleston, WV 25322 
(304) 340-1000 
thurney@jacksonkelly.com 
lmiller@jacksonkelly.com 
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