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ASSIGNMENTS OF ERROR 


1. 	 The Circuit Court erred in denying Camden-Clark Memorial Hospital Corporation's 

("CCMC") motion to dismiss, or in the alternative, motion for summary judgment 

because qualified immunity protects CCMC from judicial review of the eligibility criteria 

it requires for physician appointment to its medical staff. 

2. 	 The Circuit Court erred in denying CCMC's motion to dismiss or in the alternative, 

motion for summary judgment because Respondent, by his application for appointment to 

the medical staff, as well as his acceptance of CCMC's medical staff bylaws, released 

CCMC from any and all liability for its good faith actions taken respecting his application 

for re-appointment. 

STATEMENT OF THE CASE 

This case involves the termination of Dr. Tuan Nguyen's employment from Camden-

Clark Physician Corporation ("CCPC") as a result of his failure to meet the eligibility criteria for 

re-appointment to the medical staff of Camden Clark Medical Center ("CCMC,,).l The CCMC 

medical staff bylaws credentials policy sets out the minimum requirements physicians must meet 

to be eligible to apply for appointment to the medical staff. One of the threshold eligibility 

criteria is that the physician be, or become, board certified within five years of completing 

residency training. Dr. Nguyen was not board certified when he applied for re-appointment to 

the medical staff of Camden-Clark Medical Center in 2013. Accordingly, because he failed to 

I Camden-Clark Memorial Hospital Corporation does business as Camden Clark Medical Center. 
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meet the eligibility criteria for medical staff appointment, CCMC declined to consider Dr. 

Nguyen's application for re-appointment. 

Respondent Dr. Tuan Nguyen is a 2002 graduate of the University of Tennessee College 

of Medicine. (JA 156.) In 2008, Dr. Nguyen completed his residency and earned his license to 

practice medicine in West Virginia. Id. From 2008 until 2013, Dr. Nguyen was employed by 

CCPC2 and practiced medicine at CCMC. (JA 58.) CCPC, which is not a party to this appeal, 

employs certain (but not all) physicians who are appointed to the medical staff of CCMC. (JA 

115.) 

Pursuant to Dr. Nguyen's contract with CCPC, his employment was contingent on his 

ability to maintain appointment to the medical staff of CCMC. (JA 164.) Specifically, Dr. 

Nguyen's contract required that Dr. Nguyen shall "meet and continue to meet the Eligibility 

Criteria and other requirements for active medical staff appointment and re-appointment set forth 

in the Medical Staff Bylaws, Credentials Policy and/or other policies, procedures and rules and 

regulations of the Hospital and its medical staff from time to time." Id. Further, Section 12 of 

his employment contract provided that Dr. Nguyen "shall obtain and maintain active medical 

staff appointment and clinical privileges at the Hospital . . .. Application for the same shall be 

processed pursuant to the applicable bylaws and policies of the Hospital and its Medical Staff." 

(JA 169.) Finally, the contract provided that "[i]n the event the Physician's medical staff 

appointment or clinical privileges are terminated pursuant to the hearing and appeals procedure 

2 CCMC employs no physicians other than certain medical residents in training. (JA 265.) Members of 
CCMC's medical staff are responsible for making appointments and re-appointments to the medical staff. 
Id. 

2 
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set forth in the Hospital's medical staff bylaws or credentialing policies, then the Physician's 

employment shall automatically terminate." (JA 169-70.) 

In 2008, CCMC appointed Dr. Nguyen to its medical staff for an initial one year period 

consistent with its bylaws and policies. (JA 266.) Dr. Nguyen then signed a four-year 

employment contract with CCPC. Id In 2009, CCMC re-appointed Dr. Nguyen to its medical 

staff for two more years. Id In 2011, CCMC again re-appointed Dr. Nguyen to its medical staff 

for a two year term. However, when Dr. Nguyen sought to apply for re-appointment in the fall 

of 2013, CCMC learned that Dr. Nguyen had not yet obtained his board certification. CCMC 

therefore declined to review his application for re-appointment because he failed to meet the 

threshold criteria for eligibility. 

CCMC's medical staff bylaws identify the eligibility criteria for appointment and re

appointment. Most notably, the bylaws require that physicians must be 

...board certified in their primary area of practice at the Hospital. 
Those applicants who are not board certified at the time of 
application but who have completed their residency or fellowship 
training within the last five years will be eligible for Medical Staff 
appointment. However, in order to remain eligible, those 
applicants must achieve board certification in their primary area 
of practice within five (5) years from the date of completion of 
their residency or fellowship training. (This requirement is 
applicable only to those individuals for initial staff appointment 
after the date of adoption of this Policy. All individuals appointed 
previously will be governed by the board certification requirements 
in effect at the time of their appointments). 

(JA 189-90 (emphasis added).) As such, Dr. Nguyen met these criteria for his initial 

appointment in 2008 and his re-appointments in 2009 and 2011 because five years had not 

elapsed from the completion of his residency. But, by the time Dr. Nguyen submitted his 

application for re-appointment in 2013, that five-year window had closed and Dr. Nguyen was 

still not board certified. 

3 

4829-8955-6027.v5 



Dr. Nguyen acknowledged his failure to obtain board certification in a letter to the 

CCMC board. (JA 249.) Dr. Nguyen wrote, "I have not obtained surgical board certification at 

this time .... I take full responsibility for not having obtained my board certification." Id. Dr. 

Nguyen claims that it was "very difficult to prepare for this rigorous exam being in solo practice 

in the last year." Id. Nothing in the record, however, indicates that Dr. Nguyen raised these 

concerns before the five-year deadline to become board certified expired. 

Because Dr. Nguyen was not board certified, he was ineligible for re-appointment to the 

medical staff and CCMC declined to review his application. (JA 250.) On October 17, 2013, 

Tom Heller, Vice President of Operations for CCMC, notified Dr. Nguyen that "[i]n accordance 

with the Medical Staff Bylaws and Credentialing Policy, you are not eligible to apply for re

appointment to the Medical Staff of Camden-Clark Medical Center due to your failure to obtain 

Board certification in your primary area of practice at the hospital." Id. 

Pursuant to Dr. Nguyen's employment contract with CCPC, which mandated that Dr. 

Nguyen's employment was contingent on maintaining appointment to the medical staff of 

CCMC, CCPC terminated Dr. Nguyen's employment. (JA 251.) CCPC notified Dr. Nguyen on 

October 29, 2013, that his employment contract was to be terminated effective November 30, 

2013, pursuant to Section 13 of the agreement. Id. 

Importantly, the letter also informed Dr. Nguyen that pursuant to his employment 

contract, Dr. Nguyen was responsible for purchasing "tail insurance," which would cover claims 

arising during the course of Dr. Nguyen's employment. (JA 251-52.) The contract specifically 

provided that should Dr. Nguyen's employment be terminated for failure to maintain his 

appointment to the medical staff, Dr. Nguyen must "at his sole cost and expense, procure and 

maintain an extension of coverage, commonly known as a Reporting Endorsement or Tail 

4 

4829-8955-6027.v5 

http:4829-8955-6027.v5


Coverage ...." (JA 164.) Dr. Nguyen failed to fulfill this contractual obligation to obtain tail 

coverage upon termination ofhis employment. 

Accordingly, CCPC obtained a tail insurance policy for Dr. Nguyen at an expense of 

$67,022. (JA 259.) CCPC initiated a breach of contract action to seek damages from Dr. 

Nguyen for his failure to obtain tail insurance. (JA 6-10 (Complaint).) Dr. Nguyen then alleged 

five counterclaims against CCPC, including breach of contract, breach of the covenant of good 

faith, violations of the West Virginia Patient Safety Act, and retaliatory discharge, as well as a 

claim for intentional infliction of emotional distress. (JA 30-34 (Answer & Counterclaim).) Dr. 

Nguyen alleged that "CCPC knew or should have known that it was unlikely Dr. Nguyen would 

become board certified by the fifth anniversary of his hiring date." (JA 30.) Dr. Nguyen further 

alleged that CCPC's decision to terminate Dr. Nguyen-despite its compliance with the plain 

language of the employment contract-was done maliciously, in an effort to punish Dr. Nguyen 

for numerous reasons.3 (JA 30-34.) 

Later, Dr. Nguyen amended his counterclaim to include a third-party complaint against 

CCMC, and its parent corporation, Camden-Clark Health Services, Inc.4 In addition to his prior 

claims against CCPC, Dr. Nguyen added CCMC as a third-party defendant for three specific 

claims: violations of the West Virginia Patient Safety Act, retaliatory discharge, and intentional 

infliction ofemotional distress. (JA 141-43.) 

CCMC moved to dismiss those claims on the grounds that its decisions respecting the 

criteria for eligibility for appointment to the medical staff of the hospital are afforded immunity 

3 As for specific allegations, Dr. Nguyen contends that CCPC terminated Dr. Nguyen in retaliation for 
"good faith reports and advocacy," and because of his "cooperation with and his support for Dr. Petrov." 
(JA 33-34 (Dr. Petrov is a physician now engaged in litigation against CCPC over an unrelated matter.).) 

4 Camden-Clark Health Services, Inc. is not a party to this appeal. 

5 
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under West Virginia law. As explained further below, this Court has held that private hospitals 

are immune from suits challenging a hospital's decisions regarding appointments to its medical 

staff. See Mahmoodian v. United Hosp. Ctr., Inc., 185 W. Va. 59,404 S.E.2d 750 (1991). As 

such, the Circuit Court was permitted only to review whether CCMC's medical staff bylaws and 

credentials policy provide for a fair procedure, and whether that procedure was followed. In this 

case, CCMC never reviewed Dr. Nguyen's application for re-appointment because he failed to 

meet the threshold eligibility criteria to even apply for appointment. Requiring physicians on its 

medical staff to be board certified in their primary area of practice is an imminently reasonable 

requirement ofwhich Dr. Nguyen was well aware from the time he signed his initial employment 

contract with CCPC and obtained his first appointment to the medical staff of CCMC. CCMC is 

immune from Dr. Nguyen's third-party claims. 

Nonetheless, the Circuit Court denied CCMC's motion. Specifically, the court held that 

"Dr. Nguyen's claims are not prohibited by Sams or Mahmoodian." (JA 435.) The court 

explained only that the Patient Safety Act was passed in 2001, well after the Mahmoodian 

decision was issued, and that "[t]he exceptions ofMahmoodian would allow, at least at this stage 

in the proceeding, for Dr. Nguyen's claims to continue through discovery." Id. The trial court 

did not elaborate on how the passage of the Patient Safety Act affected the clearly-articulated 

immunity afforded by Mahmoodian other than to say that in its judgment Mahmoodian "does not 

give the hospital unbridled authority to essentially do what they want." (JA 414.) CCMC now 

appeals that decision to this Court. 

6 
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SUMMARY OF ARGUMENT 


Under this Court's prior holding in Mahmoodian v. United Hosp. etr., Inc., 185 W. Va. 

59,404 S.E.2d 750 (1991), Dr. Nguyen's third-party claims against CCMC should be dismissed 

because CCMC is immune from actions challenging its decisions to appoint, or decline to 

appoint physicians to its medical staff. 

Under Sams and Mahmoodian, this Court has made clear that a court may review only (1) 

whether CCMC's medical staff bylaws presented clearly articulated requirements for medical 

staff appointment; and (2) whether CCMC's refusal to consider Dr. Nguyen's application was 

consistent with those bylaws. This Court has also recognized that courts are not in position, nor 

do they have the expertise, to question the propriety ofa hospital's credentialing requirements. 

CCMC's bylaws are clear that to be eligible to apply for re-appointment to the medical 

staff in 2013, Dr. Nguyen had to be board certified. Dr. Nguyen was well aware of this 

requirement, but failed to do so. Therefore, CCMC did not review Dr. Nguyen's application for 

medical staff appointment. 

In this case, all of the claims Dr. Nguyen has asserted would require a court to analyze 

and consider other motives CCMC allegedly might have had for declining to review Dr. 

Nguyen's application for medical staff privileges and would deny the hospital the protections of 

immunity to which it is entitled for 1.) deciding that it wanted all of its medical staff to be board 

certified and 2.) merely following its bylaws in this regard by declining to consider Dr. Nguyen's 

application for privileges when he failed to meet the threshold eligibility criteria for appointment. 

This is precisely the immunity afforded hospitals under West Virginia law. Moreover, the fact 

that CCMC followed its bylaws precludes any finding of intentional wrongdoing that would be 

necessary to hold CCMC liable in tort. Therefore, consistent with the immunity articulated in 
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Mahmoodian, CCMC's compliance with its bylaws defeats all of Dr. Nguyen's claims against 

CCMC. 

Additionally, Dr. Nguyen waived his right to bring claims against CCMC for its 

credentialing decisions through two different voluntary waivers: a document prepared by the 

West Virginia Insurance Commissioner which includes language that precludes the physician 

from bringing suit against the credentialing hospital, and the CCMC bylaws themselves. 

Accordingly, CCMC seeks dismissal of Dr. Nguyen's claims against it. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the Rules of Appellate Procedure, CCMC respectfully requests 

oral argument on this matter. CCMC submits that a hospital's ability to establish the criteria for 

appointment to its medical staff, outside the spectrum of judicial review, and then follow that 

criteria when deciding whether a physician is eligible to apply for appointment to the medical 

staff is an important issue. Thus, oral argument may aid this Court in reaching a decision in this 

matter. 

ARGUMENT 

I. 	 Standard of Review 

This Court has held that "[0 ]rdinarily the denial of a motion for failure to state a claim 

upon which relief can be granted made pursuant to West Virginia Rules of Civil Procedure 

12(b)(6) is interlocutory and is, therefore, not immediately appealable." Syl. Pt. 2, State ex reI. 

Arrow Concrete Co. v. Hill, 194 W. Va. 239, 460 S.E.2d 54 (1995). But, this Court has also 

created an exception for defendants who claim qualified immunity: "A circuit court's denial of 

8 
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summary judgment that is predicated on qualified immunity is an interlocutory ruling which is 

subject to immediate appeal under the 'collateral order' doctrine." Syl. Pt. 2, Robinson v. Pack, 

223 W. Va. 828,679 S.E.2d 660 (2009). 

Since CCMC contends that it enjoys qualified immunity from the claims asserted against 

it, this Court should consider this appeal. See Jarvis v. W Va. State Police, 227 W. Va. 472, 

475-76, 711 S.E.2d 542, 545-46 (2010). This Court must review this appeal under a de novo 

standard. See id (citing Syl. Pt. 4, Ewing v. Bd 0/Educ. o/Cty. o/Summers, 202 W. Va. 228, 

503 S.E.2d 541 (1998)). 

II. 	 The Circuit Court erred in denying CCMC's motion to dismiss, or in the alternative, 
motion for summary judgment because this Court has held that a hospital is immune 
from review of its appointment decisions beyond a review of whether the hospital 
was in compliance with its bylaws. 

Dr. Nguyen's claims against CCMC must be dismissed because West Virginia law allows 

hospitals to establish criteria for medical staff appointments. The only "limited judicial review" 

available is to ensure that a hospital's bylaws contain fair provisions, clearly articulated 

expectations, and that the hospital complied with its own bylaws in making its credentialing 

decisions. Since the single eligibility requirement at issue here is clear (doctors on the medical 

staff must be board certified), and Dr. Nguyen failed to meet it. Thus, CCMC is immune from 

further litigation on this matter. Accordingly, Dr. Nguyen's claims against CCMC must be 

dismissed. 

A. 	CCMC is immune from litigation concerning its medical staff eligibility criteria 
and properly declined to review Dr. Nguyen's application for appointment to its 
medical staff. 

On two prior occasions, this Court has considered whether a court may review a private 

hospital's decision to deny credentials to a physician. In the first instance, this Court held that 

"[t]he governing authorities of a private hospital, in the exercise of their discretion, have the 

9 
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absolute right to exclude licensed physicians from its medical staff and such action is not subject 

to judicial review." Syl. Pt. 4, Sams v. Ohio Valley Gen. Hosp. Assn., 149 W. Va. 229, 140 

S.E.2d 457 (1965). This Court noted that "the overwhelming weight of authority, almost 

approaching unanimity" provided that when a hospital refuses to appoint a physician to its 

medical staff, "[t]he decision of the hospital authorities in such matters is final." Id at 238, 140 

S.E.2d at 462 (quoting Shulman v. Wash. Hosp. etr., 222 F. Supp. 59 (D.D.C. 1963)). 

This rule is sound because "Dludicial tribunals are not equipped to review the action of 

hospital authorities in selecting or refusing to appoint members of medical staffs, declining to 

renew appointments previously made, or excluding physicians or surgeons from hospital 

facilities." Shulman v. Wash. Hosp. Ctr., 222 F. Supp. 59, 64 (D.D.C. 1963) (emphasis added). 

Further, "[n]ecessarily hospitals endeavor to secure the most competent and experienced staff for 

their patients," therefore, "the courts are not in a position to substitute their judgment for that of 

professional groups." Id In fact, this is true despite "the fact that due to the shortcomings of 

human nature, an occasional injustice may result, because of clashes of personality or 

temperament, possible likes and dislikes, jealousy or differences of opinion. The Courts, 

however, do not sit to remedy every ill caused by frailties of mankind." Id As another court 

stated, "judges should not be flaunting the staff of Mercury and telling physicians how to run 

their profession." Khan v. Suburban Cmty. Hosp., 340 N.E.2d 398, 402 (Ohio 1976). 

Years later, this Court examined the right of a hospital to terminate the privileges of a 

physician already on a hospital's staff.s There, this Court held that a private hospital's refusal to 

re-appoint a physician's to its medical staff 

5 This Court noted the difference between Sams and Mahmoodian, specifically, that Sams "involved, 
however, the denial of an initial appointment to a private hospital's medical staff and did not speak to ... 

10 
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is subject to limited judicial review to ensure that there was 
substantial compliance with the hospital's medical staff bylaws 
governing such a decision, as well as to ensure that the medical 
staff bylaws afford basic notice and fair hearing procedures, 
including an impartial tribunal. 

Syl. Pt. 1, Mahmoodian v. United Hosp. etr., Inc., 185 W. Va. 59, 60, 404 S.E.2d 750, 751 

(1991). Thus, Mahmoodian provides that this Court may review only two things: (1) whether the 

hospital substantially complied with its own bylaws in determining not to re-appoint the 

physician; and (2) whether those bylaws afforded basic notice and fair hearing procedures. 

Regarding the second of those reviewable categories, this Court explained that 

[a] private or a public hospital ... may revoke or otherwise affect 
adversely the staff appointment of clinical privileges of a medical 
staff member only if, as an element of basic notice, the medical 
staff bylaws provide a reasonably definite standard proscribing the 
conduct upon which the revocation or other adverse action is 
based. 

Id. at SyI. Pt. 2. Additionally, this Court held that a private hospital's decision to take an adverse 

action against a staff member "will be sustained when, as an element of fair hearing procedures, 

there is substantial evidence supporting that decision." Id. at Syi. Pt. 4. Importantly, this Court 

also explained that the necessity for fair hearing procedures articulated in Mahmoodian is an 

element of a hospital's disciplinary proceedings. This Court stated that 

there are basic, common law procedural protections which must be 
accorded a medical staff member by a private hospital in a 
disciplinary proceeding which could seriously affect his or her 
ability to practice medicine. Such basic procedural protections 
include notice ofthe charges and a fair hearing before an impartial 
tribunal. If a private hospital's medical staff bylaws provide these 
basic procedural protections, and if the bylaws' procedures are 
followed substantially in the particular disciplinary proceeding, a 
court usually will not interfere with the medical peers' 

whether a decision of a private hospital adversely affecting a medical staff member's previously granted 
privileges at that hospital is subject to judicial review." Id. at 64, 404 S.E.2d at 755. 

11 
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recommendation and the hospital's exercise of discretion on the 
merits. 

Id. at 65, 404 S.E.2d at 756 (emphasis added). 

Courts in other jurisdictions also require notice and hearing only when physicians face 

charges of misconduct as opposed to routine re-appointment to a medical staff. The Supreme 

Court of Ohio, for example, has held that "the action of hospital trustees in refusing to appoint a 

physician to its medical or surgical staff, or declining to renew an appointment that has expired 

or changing the requirements for staff privileges is not subject to judicial review." Khan, 340 

N.E.2d at 402 (emphasis added). That language notes the logical reality that initial appointments 

and renewals after expired terms are essentially the same in that neither proceeding is triggered 

by charges of misconduct. 

As applied in this case, these rules mean that this Court may only review (1) whether 

CCMC's bylaws were clear that, to be eligible to apply for re-appointment, Dr. Nguyen must 

have received board certification, and (2) whether CCMC's action in declining to review his 

application was consistent with that requirement. Review of CCMC's notice and hearing 

provisions are irrelevant since Dr. Nguyen was not subject to any disciplinary action, his 

privileges were not being revoked nor were any charges levied against him. Thus, Dr. Nguyen 

was not entitled to a hearing, nor, for that matter, did he request one. 

Moreover, CCMC is immune from judicial review of its motive in declining to review 

Dr. Nguyen's application because it was in full compliance with its bylaws and eligibility criteria 

when it declined to review Dr. Nguyen's application for re-appointment. Reviewing "why" a 

hospital board decided to make board certification a requirement for its medical staff is exactly 

the kind of review that Sams and Mahmoodian preclude a court from doing. Thus, CCMC is 

immune from further litigation in this matter. 

12 
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B. 	 CCMC's bylaws clearly required Dr. Nguyen to have obtained board 
certification by 2013 to be eligible to apply for re-appointment. 

CCMC's bylaws expressly require that physicians obtain board certification within five 

years of completing their residency in order to be eligible to apply for re-appointment to the 

medical staff. Section 5.A.l of CCMC's bylaws states, "To be eligible to apply for re

appointment and renewal of clinical privileges, an individual must have, during the previous 

appointment term: ... (d) continued to meet all qualifications and criteria for appointment and 

the clinical privileges requested." (JA 216 (emphasis added).) Regarding the relevant criteria to 

which that section refers, Section 2.A.1 provides the eligibility criteria for initial appointment as 

follows: 

To be eligible to apply for initial appointment or re-appointment to 
the Medical Staff, physicians and dentists must: 

(1) are [sic] board certified in their primary area of practice at the 
Hospital. Those applicants who are not board certified at the time 
of application but who have completed their residency or 
fellowship training within the last five years will be eligible for 
Medical Staff appointment. However, in order to remain eligible, 
those applicants must achieve board certification in their primary 
area ofpractice within five (5) years from the date ofcompletion of 
their residency or fellowship training. (This requirement is 
applicable only to those individuals who apply for initial staff 
appointment after the date of adoption of this Policy. All 
individuals appointed previously will be governed by the board 
certification requirements in effect at the time of their 
appointments) 

(JA 189-90 (emphasis added).) 

Dr. Nguyen failed to obtain his board certification within five years of completing his 

residency. (JA 249 ("I have not obtained surgical board certification at this time.").) In fact, Dr. 

Nguyen admitted that it was his responsibility to schedule and take the exams. Jd. ("I take full 

13 

4829-8955-6027.v5 



responsibility for not having obtained my board certification .... I had requested an exam date in 

2013 however there was no available dates for the exam. The examination positions are limited 

as this is an oral exam."). 

Dr. Nguyen has been aware of this requirement since his initial appointment in 2008. In 

fact, Dr. Nguyen acknowledged and agreed to meet those criteria in his employment contract 

with CCPC. Section 7(b) of Dr. Nguyen's employment contract provides that he shall "maintain 

clinical privileges to practice general surgery commensurate with the services that he will be 

performing pursuant to this Agreement, in accordance with the bylaws, rules and regulations and 

policies of the Hospital and its medical staff." (JA 164.) 

Based on these uncontested facts alone, this Court's analysis need go no further to 

dismiss CCMC as a third-party defendant. Under Mahmoodian, this Court may not review 

CCMC's decision to require board certification as a threshold eligibility requirement for medical 

staff appointment. CCMC's bylaws and policies expressly require board certification within five 

years of completing a residency. Dr. Nguyen failed to meet this criteria at the time of his 

reappointment in 2013 and was thus ineligible to apply for re-appointment. Accordingly, Dr. 

Nguyen's claims against CCMC must be dismissed. 

C. 	 Under the bylaws, CCMC was not required to provide Dr. Nguyen a hearing on 
his application since he failed to meet the minimum eligibility criteria for 
appointment to the medical staff and Dr. Nguyen never sought a waiver of any 
eligibility criteria. 

CCMC's bylaws provide that "[a]ny individual who does not satisfy a criterion may 

request that it be waived." (JA 190.) But, the bylaws also provide that "[t]he individual 

requesting the waiver bears the burden of demonstrating that his or her qualifications are 

equivalent to, or exceed, the criterion in question." Id. Further, "[n]o individual is entitled to a 

waiver or to a hearing if the Board determines not to grant a waiver." Id. Again, under the plain 

14 
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language of the bylaws, Dr. Nguyen-who did not request a waiver of the board certification 

criterion-was not entitled to a hearing. 

The lack of a hearing cannot be deemed unfair to Dr. Nguyen in this instance. 

Mahmoodian does not require that a hospital provide a hearing in every instance in which a 

doctor fails to meet minimum threshold eligibility criteria for appoiIJ.tment to the medical staff. 

As noted above, Mahmoodian states that a hospital's bylaws must reasonably provide notice and 

a hearing for disciplinary proceedings. Mahmoodian, 185 W. Va. at 65, 404 S.E.2d at 756. 

Here, CCMC's decision not to consider Dr. Nguyen's application for medical staff appointment 

did not result from any allegations of wrongdoing at all. Rather, it resulted from Dr. Nguyen's 

failure to meet a minimum eligibility requirement-one that he had known for five years was 

required of him. Further, Dr. Nguyen never even requested that the board certification 

requirement be waived. 

Notice and hearing provisions do not protect physicians against all adverse outcomes. 

Rather, those provisions prevent only arbitrary and capricious decisions by hospitals. But here, 

given the clarity of the eligibility requirement, and Dr. Nguyen's obvious failure to meet it, no 

arbitrary and capricious decision could possibly have been made. As the Supreme Court of Ohio 

has held, "it is not arbitrary, capricious or unreasonable to exclude a physician from practicing a 

specialty in a private hospital when he has been unable to meet any or the professionally 

approved criteria adopted by the hospital's board of trustees for practicing the specialty." Khan, 

340 N.E.2d at 403. Therefore, not only was a hearing not required by the hospital's bylaws, the 

board could not have reached an unfair decision given the facts at hand. 

Dr. Nguyen was plainly not entitled to a waiver, nor did he request a hearing on the 

matter. CCMC's refusal to consider his application for re-appointment, when he plainly failed to 
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meet the minimum eligibility criteria, cannot be considered an arbitrary or capricious decision. 

CCMC is therefore immune from judicial review of its decision and Dr. Nguyen's claims must 

be dismissed. 

D. 	 So long as CCMC complied with its bylaws in refusing to consider Dr. 
Nguyen's application for re-appointment to the medical staff, it is immune from 
any claims arising from that decision. 

The Circuit Court found that since certain of Dr. Nguyen's claims arise under the West 

Virginia Patient Safety Act, those claims must survive a motion to dismiss in spite of 

Mahmoodian's clear directive. The Circuit Court did not elaborate on the issue other than to say 

that, in its judgment; Mahmoodian "does not give the hospital unbridled authority to essentially 

do what they want." (JA 414.) While CCMC agrees that Mahmoodian is not so broad as to give 

it unlimited authority, it plainly provides immunity when a hospital acts in accordance with its 

bylaws in making appointment and re-appointment decisions. That well-established immunity 

cannot be circumvented by creative pleading. 

Dr. Nguyen's third-party complaint does not seek to force CCMC to renew his 

credentials; rather, it seeks damages for three alleged torts: retaliation, violation of the West 

Virginia Patient Safety Act of 2001, and intentional infliction of emotional distress. Each of 

those claims against CCMC arises solely from CCMC's refusal to consider Dr. Nguyen's 

application for re-appointment to its medical staff. Accordingly, since showing CCMC's 

intent-either to retaliate or to inflict emotional distress-is a necessary element of each of those 

claims, these claims all require a review ofCCMC's motive beyond merely following its bylaws. 

But, that is precisely what Mahmoodian protects a hospital against. Mahmoodian does not grant 

immunity based on why the hospital followed its bylaws. Instead, immunity is granted so long as 
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the hospital complied with its fairly stated bylaws in determining that a physician did not meet 

the eligibility criteria it established. 

Courts have held that it is inappropriate to consider the hospital's state of mind when 

examining whether it was in compliance with its bylaws. For example, under the federal Health 

Care Quality Improvement Act, courts have held that so long as the hospital's decision was 

justified based on a standard of objective reasonableness, the good faith or bad faith of the 

hospital is not to be considered. Pamintuan v. Nanticoke Mem. Hosp., 192 F.3d 378 (3d Cir. 

1999) ("the good faith or bad faith (or subjective motivations) of the reviewers is irrelevant"). 

As one court held, it is wholly irrelevant whether the hospital's board "personally disliked Dr. 

Bender, sought to retaliate against her for criticizing the quality of care that other providers had 

given patents ... or even seemed to hold her to a higher standard of comportment than some of 

her male colleagues." Bender v. Suburban Hosp., Inc., 758 A.2d 1090, 1102 (Md. Ct. App. 

2000). 

Furthermore, as noted above, a decision that complies with a hospital's bylaws cannot be 

deemed arbitrary or capricious. Khan, 340 N .E.2d at 403. It is neither logical, nor is it legally 

proper to hold that a hospital could have made a fair decision pursuant to its bylaws, but 

somehow did so for malicious reasons.6 Thus, hospitals enjoy immunity when those bylaws are 

followed. 

6 In this sense, Dr. Nguyen's claims essentially boil down to "CCMC failed to give me special treatment 
because they did not like me." But, that argument cannot stand. Under the bylaws, Dr. Nguyen was not 
entitled to special treatment by way ofwaiving or altering the board certification requirement. Therefore, 
the court cannot award damages-under any theory-for CCMC's refusal to waive or alter that 
requirement, particularly when the court must defer to the hospital regarding the propriety of those 
requirements. Indeed, once Dr. Nguyen failed to become board certified, CCMC had no choice but to 
decline to review his application for re-appointment. It had no other option under its bylaws. Dr. 
Nguyen's claims must therefore be dismissed. 
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For example, in one case, a court declined to overturn a hospital's denial of privileges to 

a physician who failed to meet the hospital's minimum qualifications. Hay v. Scripps Mem. 

Hosp.-La Jolla, 226 Cal. Rptr. 413 (Cal. Ct. App. 1986). There, a physician who specialized in 

obstetrics and gynecology sought privileges to perform dilation and curettage procedures. Id. at 

415. The hospital required that physicians must have completed a residency in obstetrics and 

gynecology to perform such procedures. Id. at 415-16. The physician's residency, however, 

was completed in family medicine and did not satisfy the hospital's criteria. Id. at 416. The 

physician sought to overturn the hospital's denial of these privileges because its decision was 

arbitrary and capricious. Id. The court, however, rejected that argument, holding that "where the 

distinction is being made between physicians who have the qualification of having completed a 

four-year residency in obstetrics and gynecology as opposed to those who have not completed 

such a residency and do not possess that qualification, the reasons for the distinction are 

somewhat obvious." Id. at 418. 

Here, the "somewhat obvious" conclusion is that CCMC had no choice but to decline to 

review Dr. Nguyen's application for re-appointment when he failed to meet the minimum 

threshold eligibility criteria by failing to become board certified. In doing so, it did not deprive 

Dr. Nguyen of any vested rights. Dr. Nguyen was not entitled to renewal of his credentials, was 

not entitled to a hearing, and was not entitled to any waiver (which he did not even seek) of the 

eligibility criteria. Simply, since Dr. Nguyen cannot be found to have been wronged, no claim 

for damages can be sustained, regardless of whether those damages are monetary or injunctive 

and regardless of whether that claim arises in tort or contract. 

In fact, given that CCMC acted in compliance with its bylaws, finding that CCMC acted 

wrongfully requires finding that CCMC's bylaws were unfair. But, this Court has recognized the 
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"general unwillingness of courts to substitute their judgment on the merits for the professional 

judgment of medical and hospital officials with superior qualifications to make such decisions." 

Mahmoodian, 185 W. Va. at 65, 404 S.E.2d at 756. That is true whether a physician seeks relief 

"by way of injunction, declaratory judgment or otherwise." Id. As such, this Court's decision in 

Mahmoodian precludes judicial review of CCMC's action in this matter. 

III. 	 The Circuit Court erred in denying CCMC's motion to dismiss, or in the alternative, 
motion for summary judgment, because Dr. Nguyen waived his right to bring claims 
challenging CCMC's credentialing decisions. 

This Court has recognized that 

[a] waiver of any right has been defined as the voluntary, 
intentional relinquishment of a known right. 'The essential 
elements of a waiver, within the definitions already given, are the 
existence, at the time of the alleged waiver, of a right, advantage, 
or benefit, the knowledge, actual or constructive, of the existence 
thereof, and an intention to relinquish such right, advantage, or 
benefit. Voluntary choice is of the very essence of waiver.' 

Hoffman v. Wheeling Sav. & Loan Ass'n, 133 W. Va. 694, 712-13, 57 S.E.2d 725, 735 (1950) 

(quoting 56 Am. Jur. § 113). 

Here, Dr. Nguyen twice waived his right to bring the claims he now asserts. First, Dr. 

Nguyen signed the West Virginia Practitioner Attestation! Authorization and Release of 

Information, which specifically provides: 

I release from liability any and all individuals and organizations 
who provide information to the credentialing entity, from liability 
from their acts performed and statements made relating but not 
limited to verifying, evaluating and acting upon my credentials and 
qualifications. 

(JA 274.)7 Likewise, CCMC's bylaws also provide that 

7 This form is prepared by the state of West Virginia's Insurance Commissioner, not CCMC. See Uniform 
Credentialing Application Forms, W. Va. Offs. of Ins. Commissioner, http://www.wvinsurance.gov/ 
uniformcredentialing.aspx (last visited Nov. 22, 2016). 
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[t]o the fullest extent permitted by law, the individual releases 
from any and all liability, extends absolute immunity to, and agrees 
not to sue the Hospital, and member of the Medical Staff, their 
authorized representatives, and appropriate third parties for any 
matter relating to appointment, re-appointment, clinical privileges, 
or the individual's qualifications for the same. This includes any 
actions, recommendations, reports, statements, communications, or 
disclosures, involving the individual which are made, taken, or 
received by the Hospital, its authorized agents, or appropriate third 
parties. 

(JA 196.) Dr. Nguyen admitted in his Third-Party Complaint that he is bound by this clause of 

CCMC's bylaws. (JA 58.) 

Since Dr. Nguyen voluntarily signed the release noted above, and voluntarily submitted 

his application for renewal of his credentials, Dr. Nguyen has waived his right to bring the claims 

he now asserts. Accordingly, these claims must be dismissed. 

CONCLUSION 

For the foregoing reasons, CCMC respectfully requests that this Court overturn the 

Circuit Court's denial of its motion to dismiss, and asks that this Court order that Dr. Nguyen's 

third-party complaint against CCMC be dismissed with prejudice. 
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