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1N THE CIRCUIT COURT OF WOOD COUNTY, WEST VIRGINIA 

CAMDEN-CLARK PHYSICIAN CORPORATION, 

Plaintiff, 

v. 	 Civil Action No. 14-C-2787 
The Honorable jeffrey B. Reed 

THAN NGUYEN, M.D., 

Defendant and Third-Party Plaintiff, 

v. 

CAMDEN-CLARK MEMORIAL HOSPITAL 
CORPORATION AND CAMDEN-CLARK 
HEALTH SERVICES, INC., 

Third-Party Defendants. 

ORDER 

Pending before the Court is Camden-Clark Memorial Hospital Corporation's 

("CCMHC") Motion to Dismiss or in the Alternative for Summary Judgment, CCMHC's Motion 

for Protective Order and Dr. Tum Nguyen's Motion to Compel. The Court held a hearing on 

these pending motions on June 29,2016. CCMHC appeared by counsel, Laurie I(. Miller, and 

Dr. Nguyen appeared by counsel, Steven L. Snyder. The Court has considered the motions~ the 

memoranda in support and in opposition thereto, the arguments of counsel, pertinent legal 

authority, and the evidence ofrecord in this matter. 

FINDINGS OF FACT 

1. This case arises from the revocation of Dr. Tuan Nguyen's ("Dr. Nguyen") 

privileges to practice general surgery at the Camden-Clark Memorial. Hospital Corporation 

("CCMH" or the "Hospital") and the subsequent termination ofms employment by the Camden-
ENTERED 

Clark Physician Corporation ("Cepe" or the "Corporation"). _O.8.No._ 
P.4GE_~_ 

CAROLEJQNES 
CLERK CIRCurr COURT 
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2. Following Dr. Nguyen's termination, cepe filed this lawsuit on October 14, 

2015. ccpe claimed that Dr. Nguyen breached his employment contract by allegedly failing to 

purchase tail coverage. In his Answer, Dr. Nguyen alleged that ccpe was estopped from 

pursuing reimbursement of the tail coverage, based on promises made to him by CCPC's 

execritive director. Dr. Nguyen a180- -asserted a Counterclaim for breach of the employment 

agreement, breach of the covenant of good faith, violations of the Patient Safety AC4 retaliatory 

discharge, and intentional infliction of emotional distress. 

3. On December 31, 2014, Dr. Nguyen served interrogatories and r~uests for 

production on the Corporation. After an unsuccessful mediation, the Corporation finally served 

its responses on May 1, 2015. Disputes arose over the discovery responses. 

4. Because CCPC claimed that the other Camden-Clark entities were the responSlble 

parties and had the infonnation requested in the interrogatories and requests for production, on or 

about November 12, 2015 Dr. Nguyen moved this Court for leave to file an Anlended 

Counterclaim and Third Party Complaint to name CCMH and Camden-Clark Health Systems 

("CCHS'') as parties to this suit. Pursuant to this Court's directives at the January 14, 2016 

hearing, Dr. Nguyen tiled his Amended Answer, Counterclaim., and Third-Party Complaint on or 

about 1anuary 21,2016. 

5. On March 7.20167 Dr. Nguyen served interrogatories and requests for production 

on CCMH and CCHS. CCMH and CCHS s~ed responses on April 21, 2016. Ag~ disputes 

arose over the, discovery responses. 

6. On March 28, 2016, Counsel for Dr. Nguyen contacted Counsel for cepe, 

.CCMH, and CCHS (collectively "Camden-Clark"). Dr. Nguyen's Counsel indicated that he 

wished to depose nine Camden-Clark employees and officers. 
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7. Following an exchange of emails between the parties j Camden-Clarkjs Counsel 
• I 

advised Dr. Nguyen's Counsel on April 18, 2016, that her clients would not be producing a 

single person for dep~sitions. Camden-Clark took the position that under State ex reZ. Sams v. 

Ohio Valley General Hospital Association, 149 W. Va.. 229 (1965) and ./.\1ahmoodian v. United 

Hospital Center, Inc., 185 W. Va. 59 (1991), Dr. Nguyen had no right to take discovery of any of 

the nine persons. 

8. On April 28. 2016, CC:MH filed a Motion for Protective Order seeldng to prohibit 

Dr. Nguyen from obtaining any discovery or deposition testimony regarding CCMH's revocation 

of Dr. Nguyen's medical staff privileges and subsequent termination based upon Saw and 

Mahmoodian. 

9. On May 2, 2016, Dr. Nguyen filed a Motion. to Compel Discovery from Camdett-

Clark Physician Corporation. In his motion and supporting m~orandu.m, Dr. Nguyen argued 

that Camden-Clark's refusal to participate in discovery was not warranted by Sams or 

Mahmoodian, particularly in light of the West Virgilria Patient' Safety Act. While a health care 

entity has a limited privilege to exercise its business judgment when credentialing physicians, as . 

recognized by Sams and Mahmoodian, Dr. Nguyen argued that this privilege does not extend to 

illegal actions, such as retaliatory discharge in violation of the Patient Safety Act, or the breach 

of contract. Dr. Nguyen arguerl that the discovery he sought was relevant to both his Defenses 

and to his C9unterclaim. 

10. On May 5, 2015, CCMH filed a Motion to Dismiss and/or for Summary Judgment 

on the grounds that Sams and Mahmoodian barred Dr. Nguyen's claims agrunst it. CCMH also 

. argued that Dr. Nguyen released CCMH from any and a11liability for its actions with respect to 

its credentials, that Dr. Nguyen failed· to exhaust CC:MH's administrative remedies before filing 
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suit, and that Dr. Nguyen's Patient Safety Act clainls fail because Dr. Nguyen was not an 

employee of CCMH. 

11. On June 13, 20167 Dr. Nguyen filed a Motion to Compel Discovery from 

Camden-Clark Memorial Hospital Corporation. 

12. In Dr. Nguyents fifth defense in his Answer, he asserts that his termination by 

CC.MHC was without cause and th.erefor~ breached the physician employment contract. (Hr'g 

Tr.4:20-22.) 

13. In Dr. Nguyen's seventh defense in his Answer, he asserts that Camden-Clark 

failed to provide him with the opportunity for a peer review process, which resulted in his 

termination. (Hr'g Tr. 4:22-25.) 

14. Dr. Nguyen also asserts that he was not given time to prepare for his board 

certification examinations, resulting in a breach of the implied covenant of good faith and fair 

dealing. (Hr'g Tr. 5:18-22.) 

15. Dr. Nguyen also alleges there were issues related to patient safety that led to his 

resignation and alleges that the plaintiffs/third-party defendants would not seek to enforce the 

non-competition clause in his contract or seek money for his tail coverage. (Hr'g Tr. 5:22-6:1.) 

16. For these reasons, Dr. Nguyen claims he did not contest his loss ofstaffprivileges 

and instead resigned. (Hr'g Tr. 6:1-2.) 

CONCLUSIONS OF LAW 

1. ''The pmpose of a motion under Rule 12(b)(6) is to test the formal sufficiency of 

the Complaint." Collia v. McJunkin, 358 S.E.2d 242, 243 (JI.Va. 1987) (citations omitted). 

Dismissal is appropriate when "it appears beyond doubt that the plaintiff' can prove no set of 
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facts in support ofbis claim which would entitle him to relief." Syl. Pt. 2, Roth v. DeFeliceCare. 

Inc., 700 S.E.2d 183, 188 (W.Va. 2010). 

2. Rule 56(0) of the West Virginia Ru1!'!S of Civil Procedure states that a summary 

jud81llent may be entered when the record shows there is no genuine issue ofmaterial fact: 

The judgment sought shall be rendered forthwith if the pleadings. depositions, 
answers to interrogatories, and admissions on file, together ~'ith the affidavits, if 
any, show that there is no genuine issue ofmaterial fact'and that the moving party 
is entitled to judgment as a matter oflaw. 

Furthermore, a plaintiff' roay not rest upon the allegations in his Complaint but must set forth 

specific facts to show that a genuine issue ofmaterial fact exists. W.Va. R. Civ. P. 56(e). 

3. In ruling on a motion for summary judgment, the facts must be taken in the light 

''most favorable" to the non-moving party. Powderidge Unit Owners v. Highland Prep., 474 

S.E.2d 872, 877·78 (W.Va. 1996). The nonmoving party must only offer some ICconcrete 

evidence from which a reasonable finder of fact could return. a verdict in its favor." Allstate 

Wrecker Service v. Kanawha County Sheriffs Dept., 569 S.E.2d 473. 478 (W.Va. 2002). 

4. The West Virginia Supreme Court views summary judgment motions as 

''precipitous'' when they are filed before discovery has been completed. Board ofEd. of Ohio 

Cezmty v. Van Buren and Firestone, Architects, Inc., 267 S.E.2d 440, 443 ('W.Va. 1980). 

5. A hospital is only afforded limited immunity with respect to certain credentialing 

decisions by State ex reI. Sams v. Ohio Valley General Hospital Asseciation, 149 W. Va. 229 

(1965). In Sams, a physician had unsuccessfully sough.t staffprivileges at a private hospital. He 

then turned to the judiciary and sought an order compelling the hospital t s administration to grant 

him privileges. The Supreme Court held that the hospital's administrators could exclude 

whomever they liked: CCThe governing authorities of a private hospital, in the exercise of their 
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discretion, have the absolute right to exclude licensed physicians from its medical staff and such 

action is not subject to judicial review." ld., syl. pt. 4. 

6. In l!.1ahmoodian v. United Hospita.l Center, Inc., 185 W. Va. 59 (1991), an 

obstetrician was on the medical staff of a private hospital. After the hospital revoked his staff 

privilegesl the Supreme Court held that the hosplta1's actions were subject to judicial review. 

The hospitaPs actions could be scrutinized to ensure it honored the obstetrician's contractual 

rights: 

The decision of a private hospital to revoke, suspend, restrict or to refuse to renev.r 
the staff appointment or clinical privileges of a medical staffmember is subject to 
limited judicial review to ensure that there was substantial compliance with the 
hospital '$ medical staff bylaws governing such a decision, as well as to ensure 
that the medical staff bylaws afford basic notice and fair hearing procedures, 
including an impartial tribunal. 

!d., syL pt. 1. 

7. The Court also constrained the hospital's discretion with staff revocations. 

Regardless of whether the hospital was private or public, the administrators could not revoke 

staff appointments unless they provided due process to the physicians by outlining the proscribed 

conduct: 

A private or a public hospital, regardless of the breadth of discretion that is 
extended to it, may revoke or otherwise affect adversely the staff appointment or 
clinical privileges of a medical staff member only if, as an element of basic 
notice, the medical staff bylaws pro'vide a reasonably definite standard 
proscribing the conduct upon wbich the revocation or other adverse action is 
based. 

Id., syl. pt. 2. 

8. Dr. Nguyen alleged in his Counterclaim and Third-Party Complaint that he was 

not afforded an opportunity to avail himself of any administrative remedies because the Camden-

Clark entities represented that he would not be required to pay for tail coverage and would be 
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relieved of any obligation under a noncompetition a.greement Dr. Nguyen also alleged that 

CCPC, CCMH, and/or CCHS breached the employment agreement and was deprived ofthe peer 

review process described in the employment agreement. Finally, Dr. Nguyen asserted a claim 

for retaliation in violation of the Patient Safety Act. 

9. Dr. Nguyen's claims are not prohibited by Sams or Mahmoodian, and Dr. Nguyen 

has the right to propound discovery~ to obtain full responses to ~ discovery requests, and to 

depose witnesses who may have relevant knowledge, subject to limitations set out by law. 

10. Ten years after the Supreme Court issued its Mahmoodian decision, the state's 

legislature passed the Patient Safety Act of 2001. See W. Va. Code § 16-39-1 et seq. The Act 

recognized that "health care workers are instrumental in providing quality patient care" but that 

they were often "reluctant to report ... waste or wrongdoing" due to the "fear of retaliatory or 

discriminatory treatment." Id. § 16-39-2. To encourage the reporting ofwaste and wrongdoing, 

the legislature granted health care workers such as Dr. Nguyen legal protection from retaliation 

and discrimination. Id. § 16-39-4. One of the protections granted. was a private cause.of action 

against a health care entity. Id. § 16-39~6(a). All three of the Camden-Clark entities fall under 

the statute's definition ofa ''health care entity." ld. § 16 -39-3. 

11. Under the West Virginia Rules of Civil Procedure, ".[p]ames may obtain 

discovery regarding any matter, not privileged, which is relevant to the subject matter involved. 

in the pending action, whether it relate~ to the claim or defense of the party seeking discovery ~r 

to the claim or defense of any other party .... " W. Va. R. Civ. P. 26(b). 

12. The exceptions of Mahmoodian would allow, at least at this stage in the 

proceeding, for Dr. Nguyen'S claims to continue through discovery. 

13. As to the issue of exhaustion of administrative remedies, Dr. Nguyen alleges he 
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did not exhaust his administrative remedies because of the promise to not pursu.e the nou

competition clause and not seek any money for the tail coverage. 

14. Regarding the issue of the interrelatedness of the Camden-Clark parties, this 

Court has already l1llOO that the doctor is to be given an opportunity to explore the possibility 

that those are not separate entities, but are all interrelated. 

15. As such, because discovery has not been completed, it would be premature for 

this Court to analyze this case by the standard of summary judgment. For these reasons, the 

Court defers ruling on Camden-Clark Memorial Hospital Corporation's Motion for Summary 

Judgment. 
, 

16. Foll.owing the denial of CCMHC's Motion to Dismiss, the Court turned its 

attention to the pending discovery motions of both parties. At that time, counsel for CCMHC 

made an oral motion for a stay to allow CGMliC to seek an extraordinary writ from the Supreme 

Court ofAppeals ofWest Virginia in this matter. 

17. The Court found a stay to be appropriate in this matter pending CCMHC's 

application for a writ. 

WHEREFORE, based upon the findings of fact and conclusions of law set forth above, 

the Court hereby enters the following ORDERS: 

Camden-Clark Memorial Hospital Corporation's Motion to Dismiss is hereby DENIED; 

Mo~on for Summary Judgment is premature 

Camden-Clark Memorial Hospital Corporation's Motion for Protective Order is hereby 

DENIED; 
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Dr. Nguyen's Motion to Compel Discovery froni the Camden-Clark Physicians 

Corporation is hereby held in abeyance pending a ruling by the Supreme Court of Appeals of 

West Virginia on Plaintiff's writ. 

Dr. Nguyen's Motion to Compel Discovery from the Camden-Clark Memorial Hospital 

Corporation is hereby held in abeyance pending a ruling by the Supreme Court of Appeals of 

West Virginia on Plaintiff's vnit. 

On motion of the Camden-Clark entities, which was opposed by Dr. Nguyen~ the Court 

further ORDERS that discovery from Camden-Clark Physicians Corporation, Camden-Clark 

Memorial Hospital Corporation, Camden~Clark Health Services, Inc., and Dr. Nguyen be stayed 

until November 4,2016, to Plaintiffto seek a writ before the Supreme Court ofAppeals ofWest 

Virginia. 

The Circuit Clerk is directed to forward upon entry certified copies of this order to 

counsel of record. 
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