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INTRODUCTION 


Appellants, Nancy M. Sostaric (hereinafter "Nancy") and Stjepan Sostaric (hereinafter "I"), 

submit this as their Brief in support of their appeal to reverse the decision ofthe trial court, 

granting summary judgment, to Appellee, Sally Marshall. 

ASSIGNMENT OF ERRORS 

1. 	 The Trial Court erred in granting reconsideration of the Appellee's Motion for Summary 

Judgment. As a result, its initial decision, denying summary judgment, should be restored. 

2. 	 The Trial Court erred in granting summary judgment to Appellee, as there were issues of 

salient facts, which needed to be resolved by a trial. 

3. 	 Appellee's own email evidences that she was receiving full value from her purchase of 

the property and was thus unduly enriched. 

SUMMARY OF THE ARGUMENT 

The trial court, after this case was reversed and returned by The Court ofAppeals, 

originally denied Appellee's Motion for Summary Judgment. However, Appellee filed a motion 

to reconsider. The trial court granted the motion to reconsider, even though that decision was 

contrary to this Court's decisions on the granting of this type of motion. Furthermore, Appellant 

Nancy presented an expert opinion appraisal that showed that there was minimal increase, if any, 

in the value ofthe property over a span of five years. This report stated that the property value 

should have triggered the trial court requiring a trial on this issue. Finally, Appellee has been 

receiving economic benefit from the usage of the property, which she obtained at a tax sale. As a 

result, she has been unjustly enriched. 

STANDARD OF REVIEW 

This Court, in the earlier appellate decision in this case, Sostaric v. Marshall, 766 S. E. 

2d 396, 399 (W.V. 2014) (hereinafter "Sostaric I") aptly noted that the trial court's decision to 

grant a summary judgment motion should be done only when it is clear that there is no genuine 

issue of fact to be tried and inquiry concerning the facts is not desirable to clarify the application 

of the law. This court must conduct a new review of the lower court's decision granting 
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summary judgment. This court's review will show that there are issues of salient fact that require 

atrial. 

F ACTS OF THE CASE 

This court is respectfully referred to Sostaric I at pages 397- 400 setting forth the facts of 

this case. 

PROCEEDINGS TO DATE 

This Court rendered its decision on November 14, 2014. I As can be seen from the docket 

sheet (Designated Record pages 00064-00136), there were numerous pleadings and orders filed 

since that time. 

Appellee moved for summary judgement (Designated Record page 00066.) Nancy and I 

filed separate oppositions to the motion (Designated Record pages 00067-00069). The Circuit 

Court issued an order denying the Appellee's motion for summary judgement (Designated 

Record pages 00085-00086), as Nancy had filed a response with an attached appraiser's report 

(Designated Record pages 00082-00084). Appellee filed a motion to reconsider (Designated 

Record pages 00087-00089) arguing that the court made an error in accepting the appraiser's 

report as evidence of an issue of fact. Both Nancy and I filed oppositions to the motion 

(Designated Record pages 106-109). Nancy again referenced the appraiser's report (Designated 

Record pages 00106-00107). Though the Court then issued an order, with a caption denying the 

motion for summary judgement, the Court held that the expert's report was not proper and, in the 

last paragraph granted the motion (Designated Record pages 00110-00122). The Court later 

corrected a typographical misstate and amended the decision correcting the caption (Designated 

Record pages 00123-00132). I, individually and on behalf of Nancy, filed an appeal, stating that 

the trial court erred in granting summary judgment to the Appellee (Designated Record pages 

00135-00136). 

lit appears that WVC 38-1-7 enacted after this Court's decision, statutorily reversed the decision in this matter. 
However, it is also clear that the legislation was not to be applied retroactive but only prospective. State ex. Rei 
Ocwen Loan Servicing LLC. v. Webster, 752 S. E. 2d 371 (WV 2013). As a result, the case law of Sostaric I governs 
this case and still applies. 
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ARGUMENT 


THE TRIAL ERRED IN ALLOWING "RECONSIDERATllON" 


Appellee on December 21, 2015 filed a Motion to Reconsider (Designated Record pages 

00087-00089) the trial court's denial of her motion for summary judgment. She did not set forth 

any procedural basis for her motion. She simply argued that the court erred in accepting the 

expert's appraisal analysis. 

The eventual granting of the Motion to Reconsider was procedurally wrong. There is 

technically no such motion under Rule 59. To grant a motion, whether to alter, amend, etc. 

requires a lot. The making of such a motion is an extraordinary remedy and must be used 

sparingly, Pacific Insurance Cpo V American National Fire Ins. 148 F, 3d 403(4th Cir, 1998). 

To have this type ofmotion granted, there must be "an intervening change in the controlling law, 

new evidence not previously available, a remedy of clear error and/or to prevent obvious 

injustice," Adams v. Bluestone Coal, 13-0077 at 4 (WV. 2014). 

The Court's decision of December 15, 2015 (Designated Record pages 00085-00086) 

should have stood, as there was no change in the law for this case, no new evidence, nor 

evidence of clear error or obvious injustice. It was simply a decision that held correctly that there 

was an issue of triable fact as to what was the value of the property at the time of the sale of the 

property for past due taxes. As a result, that decision should have remained in place. 

THERE WAS A TRIABLE ISSUE OF SALIENT FACT 

Civil Procedure Rule 56 is designed to effect prompt decisions of controversies without 

the need for a lengthy trial. The Trial Court in confronting the mandated requirements of this 

Court's ruling in Sostaric I posited that there was a need for a determination ofthe true market 

property value at the time of the foreclosure (Designated Record pages 00077-00079). As a 

result, it requested that Nancy and I submit some form of documentation of appraised value. 

The appraiser's report clearly stated that the property was valued at $149,000 as of 

November 12,2015 (Designated Record pages 00082-00084). Most importantly the report 
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clearly stated, "Generally over the past five years the market has been in decline with foreclosure 

properties holding down values. Recently with historic low interest rates there is buyer activity 

which has brought back some stability in the marketplace but no indication of increased property 

values can be measured yet." 

An obvious reading of the appraisal, which the Court did in its original order (Designated 

Record pages 00085-00086) shows that the value was about the same for the five years, prior to 

the issuance of the report, meaning from 2010 to 2015. It did not require a leap oflogic to posit, 

as the judge originally did in his initial order denying summary judgment, that there was an 

obvious issue of salient fact, as presented by the appraisal. However, in its decision on June 6, 

2015, the Court held that there was no appropriate evidentiary proof of value. The Judge failed to 

accept that Nancy did submit an analysis showing quite clearly that valuations remained constant 

over a period of five years. This failure to accept, for summary judgment purposes, the expert's 

analysis was erroneous and requires this Court, after undertaking its own review, to reverse the 

decision of the Circuit Court. 

APPELLEE'S OWN EMAIL SHOWS THAT SHE RECEIVING FULL VALUE FOR 

THE NOTE 


In her original response to the first summary judgment motion in Sostaric I (Designated 

Record pages 00075-00076), Appellee attached an interesting email, which truly sets forth the 

applicable and relevant facts. The purchase price for the property was unpaid property taxes and 

not foreclosure on the mortgage. Instead of seeking foreclosure on the note, Appellee purchased 

the property for the value of the tax liens. As a result, and has been argued in the past, Appellee 

accepted the payment of the tax liens as a payment in full for the note. 

CONCLUSION 

The Appellants respectfully request that the decision of the trial court be reversed with respect to 

its granting of summary judgment to Appellee. 
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CERTIFICATE OF SERVICE 

I hereby certify that I have served a true and accurate copy of the foregoing Petitioner's Brief, 
by first class mail, upon Sally Marshall and Nancy McCoy Sostaric this 22 day of October, 2016. 


