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IN THE CIRCUIT COURT OF MORGAN COUNTY, WEST VIRGINIA 


" ". 
". 

SALLY MARSHALL, 

Plaintiff, 

v. 


NANCY MCCOY SOSTARIC and 

S1'JEPAN SOSTARIC, 

Defendants. 

ORDER GRANTING PLANTIFF'S MOTION FOR RECONSIDERATION OF 
ORDER DENYING PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 

The purpose of this Order is to amend a typographical error contained in the title of this 

Court's Order entered June 6, 2016. This matter came before the court this ~ day of 

June 2016, upon remand from the West Virginia Supreme Court ofAppeals and pursuant to the 

Plaintiffs Motion for Reconsideration of Order Denying Plaintiffs Motion for Summary 

Judgment Plaintiff: Sally Marshall (hereinafter ''Plaintiff',), and Defendants, Nancy McCoy 

Sostaric and Stjepan Sostaric (hereinafter "Defendants''), are both pro se.1 Plaintiff and 

Defendants have fully briefed and argued the issues. The Court dispenses with oral argument 

because the facts and legal contentions are adequately presented in the materials before the Court 

and argument would not aid the decisional process. Based upon the material presented before the 

Court and the applicable legal principles, the Court finds that the Plaintiff's Motion for 

Reconsideration of Order Denying Plaintiff's Motion for Summary Judgment is GRANTED. A 

finding for Summary Judgment is appropriate at this time because the Defendants have failed to 

provide any evidence needed to allege the fair market value at the time of the foreclosure sale 

1 The Court notes Plaintiff was represented by counsel at the time of the filing ofher original Complaint in 2012, 
and has proceeded pro se since that time. 
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defense to the deficiency judgment and, therefore. there exists no genuine issue of material fact 

for trial. 

Findings ofFact 

1. 	 Defendants purchased the subject townhouse property in March of2006 for $155.900.00. 

2. 	 Defendants signed a "Secured Balloon Promissory Note" on December 26, 2006, 

whereby Plaintiff lent them $200,000.00. The loan was "secured by a first deed of trust 

on real property owned by Borrowers [the Defendants]" in Berkeley 'Springs, West 

Virginia. Said Promissory Note included a default and acceleration clause along with an 

agreement for the recovery of attorney's fees in the-collection or enforcement-of the note. 

3. 	 Defendants made the required monthly interest payments on the loan for a period of time 

after signing the promissory note, but in October of 2010, Defendants ceased making 

their monthly payments and subsequently defaulted on their obligation. 

4. 	 On July 17, 2012, Plaintiff sent Defendant Nancy McCoy Sostaric2 a '"NOTICE OF 

RIGHT TO CURE DEFAULT," which "serve[d] as formal notice that the default must 

be satisfied within thirty (30) days. Failure to cure the default by ~e date indicated shali 

result in the acceleration of the balance owing on the deed of trust and sale of collateral 

involved." The property sought to be sold was the real property of Defendants that had 

served as collateral for the promissory note. 

5. 	 Defendants did not cure their default and on September 21, 2012, Plaintiff sent Defendant 

Nancy McCoy Sostaric notice of a trustee's sale of the property securing their promissory 

note. The notice served to 

2It is unclear why Defendant Stjephan Sostaric's name was not included on the notice. 
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1. Accelerate and declare all sums secured hy said Deed ofTrust to 

be immediately due-and payable without further demand, subject to 

the terms ofsaid deed of trust and applicable law; and 2. Invoke 

the power given by said Deed ofTrust to sell the ahove-descrihed 

real estate at public auction on Wednesday, October 11, 2012, at 

11 :36 AM, at the front door of the Morgan County Courthouse, 

Berkeley Springs, West Virginia. (Emphasis in original.) 

6. 	 On October 17, 2012, Plaintiff purchased the subject property at the trustee's sale for 

$60,000.00. Of this amount. $58,260.75 was distributed to Plaintiff, "Sally Marshall, the 

holder and oWner of the note secured by said deed of trust to apply on principal and 

interest of said note and obligations set forth in said deed of trust," while the remaining 

sum of$1,739.25 was applied to the costs of the sale. 

7. 	 On December 13, 2012, Plaintiff filed the case sub juice against Defendants seeking a 

deficiency judgment for the unpaid balance of their promissory note. 

8. 	 On January 16, 2014, Judge Lorenson granted summary judgment to the Plaintiff ruling 

as follows: 

The Plaintiff [Ms. Marshall] has set forth evidence, by way of a 
sworn affidavit. of an outstanding debt in the amount of 
$175,407.45, the collection ofwbich is supported by an exhibit to 
the Complaint, the Secured Balloon Promissory Note. Further, the 
Plaintiff has set forth evidence, by way of a sworn affidavit, of 
attorneys' fees in the amount of $1,749.25, the collection of which 
is supported by an exhibit to the Complaint, the Secured Balloon 
Promissory Note. 

9. 	 The Court also awarded Plaintiffpost-judgmentintereston this award. 

to. Defendants appealed the Circuit Court's ruling to the West Virginia Supreme Court of 

Appeals. Defendants contended that swnmary judgment was improper because there 
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existed genuine issues of material fact. They argued that the deficiency judgment should 

have been adjusted to reflect the fair market valu~ of their property when it was sold at 

the foreclosure sale, and that Plaintiff bought the property for less than fair market value 

at said sale. 

11. On November 12, 2014, the West Virginia Supreme Court 	of Appeals reversed and 

remanded the case sub judice to the Circuit Court, holding that a trust deed grantor may 

assert, as a defense in a lawsuit seeking a deficiency judgement, that the fair market value 

of the secured real property was not obtained at a trust deed foreclosure sale.3 If the fair 

market value is more than the foreclosure sale price, the deficiency defendant is entitled 

to an offset against the deficiency in the amount by which the fair market value, less the 

amount of any liens on the real estate that were not extinguished by the foreclosure, 

exceeds the sale price. Further, the Court held this detennination of the fair market value 

is not self-executing; instead, a defendant must request this determination. 

12. The Court also noted that in the case sub judice there was no contention that the trust 

deed sale was invalid or defective. In its review of the record, it found that the foreclosure 

procedure and sale complied with West Virginia law and the title to the foreclosed. 

property was legally conveyed to Plaintiff. 

13. In its reverse and remand, the West Virginia Supreme Court of Appeals directed 

Defendants to, ifthey so desired, to assert the defense ofusing the fair market value price 

of the property at the time of the foreclosure sale rather thanth~ f~rec1osure sale price in 

computing the deficiency judgement amount. 

3 In making this finding the West Virginia Supreme Court of Appeals overruled Syllabus Point 4 ofFayette County 
National Bankv. Lilly. 199 W.Va. 349,484 S.E.2d 232 (1997). 
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14. Upon remand, the Plaintiff filed a new Motion for Summary Judgment on June 17,2015, 

alleging that each Defendant had not raised the fair market value defense, or any defenses 

or pleadings, in the six months since the remand from the West Virginia Supreme. Court 

ofAppeals. 

15. On July 15, 2015, Defendant Nancy McCoy Sostaric filed her Response in Opposition to 

Plaintiff's Motion for SUIDIiJ.ary Judgment, arguing the property's value based upon her 

knowledge and belie±: but offering no evidence in support ofthat figure. Also on July 15. 

2015, Defendant Stjepan Sostaric filed his Response in Opposition to Plaintiffs Motion 

for Summary Judgment, arguing the foreclosure sale price was not :fair market value, but 

offering no evidence or proof of what fair market value at the time of the foreclosure sale 

was. Both Defendants' responses were insufficient as neither of them. included expert 

opinion evidence to support the asserted defense and aid in the determination of the fair 

market value ofthe property at the time ofthe foreclosure sale. 

16. On October 9,2015, the Circuit Court held Plaintiff's Motion for Summary Judgment in 

abeyance for thirty. (30) days to afford the pro se Defendants the opportunity· to 

supplement their reb"'Ponses. 

17. Both Defendants supplemented their responses. On November 16. 2015, Defendant 

Stjepan Sostaric filed his Supplemental Response, in which he offered no new evidence 

of the fair market value of the property at the time of the foreclosure sale. Also on 

November 16, 2015, Defendant Nancy McCoy Sostaric filed. her Supplemental Response, 

which. contained expert witness evidence regarding the fair market valu~ of the property 

at as ofNoverober 12,2015, overtbree years after the date of the foreclosure sale. 
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18. On December 15, 2015, the Court entered its Order Denying Plaintiff's Motion for 

Summary Judgment, and on January 3, 2016, Plaintiff filed the instant Motion for 

Reconsideration of Order Denying Plaintiff's Motion for Summary Judgment. 

Defendants subsequently filed their Responses. 

Standard ofLaw 

Plaintiffmoves this Court to reconsider its Order Denying Plaintiff's Motion for 

Summary Judgment entered December 15,2015. Plaintiff contends she is entitled to summary 

judgment because Defendants did not provide Clrpert evidence ofthe fair market value ofthe 

property at the time ofthe foreclosure sale, and that there exists no other genuine issue of 

material fact for trial. See Def. Mot., p. 2. 

On a motion to reconsider, the Court may revise any order not certified to be final by 

before the entry ofjudgment adjudicating all ofthe claims and rights and liability ofthe parties. 

State ex reo Consolidation Coal Co. v. Clawges, 206 W.Va. 222 (1999); W. Va. R. Civ. P. 54(b). 

As long as a circuit court has jurisdiction over the case, then it possesses the inherent procedural 

power to reconsider, rescind, or modify an interlocutory order for cause seen by it to be 

sufficient. Hubbardv. State Farm Indem. Co., 213 W. Va. 542, 584 S.E.2d 176 (2003). 

Conclusions ofLaw 

The Court will analyze the effectiveness of Defendants. in raising the fair market value 

defense to deficiency judgment proceedings. Then, since this motion for reconsideration regards 

an order denying a motion for summary judgment, the standard for motions for swnmary 

judgment applies. Finally, the Court will assess the appropriate deficiency judgment in this 

matter in great detail, as directed by the West Virginia Supreme Court of Appeals in its remand. 

The Court will take up these issues in tum. 
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a. Fair Market Defense to Deficiency Judgment Proceedings 

The West Virginia Supreme Court ofAppeals remanded this matter to the Circuit Com in 

accordance with the new rule it promulgated in its decision in the case sub judice. It held a trust 

deed grantor may ass~ as a defense in a lawsuit seeking a deficiency judgment, that the fair 

market value ofthe secured real property was not obtained at a trust deed foreclosure sale. 

Sostaric v. Marshall, 234 W. Va. 449, 458,766 S.E.2d 396, 405 (2014). Then, ifthe fair market 

value of the foreclosed property at the time ofthe foreclosure sale is greater than the foreclosure . 

sale price, the deficiency defendant is entitled to an offset against the deficiency in the amount 

by which the fair market value, less the amount ofany liens on the real estate that were not 

extinguished by the foreclosure, exceeds the sale price. ld. However, this fair marlcet value 

defense to deficiency proceedings is not self-executing. A fair market value detennination in a 

lawsuit seeking a deficiency judgment following a trust deed foreclosure sale must be asserted by 

the deficiency defendant; unless the deficiency defendant requests such a determination, the 

foreclosure sale price, rather than the property's fair market value, will be used to compute the 

deficiency. ld. at 454. 

Plaintiff filed her Motion for Summary Judgment because Defendants had not :filed any 

defenses, evidence, or pleadings of any kind, even I!lfter more than six (6) months had passed 

since after the remand from the West Virginia Supreme Court of Appeals. Defendants then filed 

Responses which mentioned the fair market value defense and the remand from the West 

-Virginia Supreme Court ofAppeals, but did not offer any evidence as to the fair market value of 

the property at the time of the foreclosure sale. By Order of this Court, the matter was held in 

abeyance for thirty days, so Defendants equld supplement their pleadings with expert opinion 

evidence of the fair market value of the property at the time of the foreclosure sale. Defendant 
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Stjepan Sostaric filed a Supplemental Response to Plaintiff s Motion for Summary Judgment, 

but, again, did not provide any expert opinion evidence of the fair market value of the property. 

In her Supplemental Response to Plaintiff's Motion for Summary Judgment, Defendant Nancy 

McCoy Sostaric asserted expert opinion evidence about the fair market value of the property 

from an appraiser. However, Defendant Nancy McCoy Sostaric produced no evidence of the 

value of the property at the time of the foreclosure sale. Instead, the expert valued the property 

as ofNovember 12,2015. The foreclosure sale occurred on October 17, 2012. This Court cannot 

consider the value of the property from any time other than October 17, 2012, especihlly not the 

value ofthe property over three years after that date. Since Defendants have failed to bring forth 

any evidence of the value of the property at the time ofthe foreclosure sale, this Court finds the 

fair market value defense is not effectively raised. 

b. Summary Judgment Standard 

Motions for summary judgment are governed by West Virginia Rule of Civil Procedure 

56, which states that "judgment sought shall be rendered forthwith ifthe pleadings, depositions, 

answers to interrogatories, and admissions on file, together with the affidavits, ifany, show that 

there is no genuine issue as to any material fact and that the moving party is entitled to a 

judgment as a matter of law." W.Va.R.C.P. Rule 56(c). West Virginia courts do "not favor the 

·use ofsummary judgment, especially in complex casess where issues involving motive and intent 

are present, or where factual development is necessary to clarify application of the law." Alpine 

Property- Owners--Ass 'n. Inc. v. Mountaintop Dev. Co"' 179 W.Va. 12, 17 (1987) (internal 

citations omitted). Therefores "[a] motion for summary judgment should be granted only when it 

is clear that there is no genuine issue of fact to be tried and inquiry concerning the facts is not 

desirable to clarify the application of the law." SyI. Pt. 3, Aetna Cas. and Surety Co. v. Fed. Ins. 
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Co. ofNew York, 148 W.Va. 160, 171 (1963)4. A motion for summ.ary judgment should be 

denied "even where there is no dispute to the evidentiary facts in the case but only as to the 

conclusions .to be drawn therefrom." Williams v. Precision Coil. Inc., 194 W.Va. 52, 59 (internal 

quotations and citations omitted). 

When considering a motion for summary judgment the court ''must draw any pennissible 

inference from the underlying facts in the most favorable light to the party opposing the motion." 

Id. But, if the moving party has properly supported their motion for summary judgment with 

affirmative evidence that there is no genuine issue of material fact, then "the burden of 

production shifts to the nonmoving party 'who must either (1) rehabilitate the evidence attacked 

by the movant, (2) produce additional evidence showing the existence of a genuine issue for trial 

or (3) submit an affidavit explaining why further discovery is necessary as provided in Rule 

56(1).'" Id. at 60. 

In this matter, as discussed in the previous section, the Court finds that Defendants have 

not produced appropriate expert evidence necessary to raise the fair market value defense to this 

deficiency judgment suit. Absent an effective fair market value defense. there is no other 

genuine issue of a material fact for trial left in this matter. Therefore. it is appropriate for the 

Court to grant Summary Judgruent because no genuine issue ofmaterial fact is still in existence. 

c. Calculation ofDeficiency Judgment Award 

Consistent with the direction of the West VIrginia Supreme Court ofAppeals in its remand, 

this Court now provides-and sets forth a detailed calculation ofhow it arrives at the appropriate 

deficiency judgment award. See Sostaric v. Marshall, 234 W. Va. 449, 766 S.E.2d 396, n. 20 

(2014). 

4 See also Syl. Pt. 1. Andrick Y. Town a/Buckhannon. 187 W.Va. 706,421 S.E.2d 247 (1992); SyL Pt 1, Williams v. 
Precision Coil, Inc.• 194 W.Va. 52 (1995). 
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First, since Defendants did not set forth an effective fair market value defense to 

deficiencyjudgment proceedings, as discussed above, the controlling factor in computing the 

deficiency is simply the foreclosure sale price, without taking into consideration any fair market 

value, offset See ld. at 454. Therefore, this Court awards to Plaintiff the $175,407.45 

outstanding debt owed to Plaintiff, as described and supported by an exhibit to the Complaint, as 

well as prejudgment interest at the constant rate of seven and one quarter percent (7~%) as set 

by the Secured Balloon Promissory Note entered into by Plaintiff and Defendants from-January 

16, 2014 until the date ofentry of this Orders. The Court also awards to Plaintiff$1,749.25 in 

attorney's fees recoverable under the contract, as described and supported by an exhibit to the 

Complaint. In addition, this Court awards post-judgment interest at the constant rate ofseven 

percent (7%), pursuant to West Virginia Code §56-6-31, as well as court costs. 

Therefure, upon this ORDER it is hereby ADJUDGED and ORDERED that Plaintiff's 

Motion for Reconsideration of Order Denying Plaintiff's Motion for Summary Judgement be 

GRANTED. It is further ADJUDGED and ORDERED that Judgment is entered in favor of the 

Plaintiff: and against the Defendants jointly and severally, in the amount of $175,407.45 plus 

prejudgment interest at the constant rate of seven and one quarter percent (7~%) from January 

16,2014 until the date of the entry of this Order. It is further ADJUDGED and ORDERED that 

attorney's fees in the amount of $1,749.25 are awarded to the Plaintiff recoverable under the 

contract, to be paid by the Defendants jointly and severally. The Court further GRANTS post

judgment interest at the statutory rate of seven percent (7%) from the date ofjudgment plus court 

SThis Court notes pre-judgment interest, which was set at seven and one quarter percent (7%%) by the Secured 
Balloon Promissory Note entered into by Plaintiff and Defendants, was calculated in the award on175,407.45 
granted on January 16, 2014, by Judge Lorenson's Order Granting Summary Judgment. However, since that Order ' 
was reversed and remanded by the West Virginia Supreme Court, and therefore there was no judgment inplace in 
this matter, this Court:finds the contractual interest of seven and one quarter percent (1~%) shall run from January 
16,2014 until the dste oft:he entry ofthls Order. 
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costs. This is a FINAL ORDER, and the Court notes the objections and exceptions ofthe parties 

to any adverse ruling herein. The Court directs the Circuit Court to retire this matter from the 

Court's open docket. 

The Court directs the Circuit Clerk to distribute attested copies of this order to the 

following parties ofrecord: 

PlaintiffPro Se: Defendants Pro Se: 
Sally Marshall Nancy McCoy Sostaric 
P.O. Box 419 164 Fairfax Street. 
Berkeley Springs, WV 25411 Berkeley Springs, WV 25411 

Stjepan Sostaric 
309 S. George Mason Drive, 
Apt. l30lE 
Falls Church, VA ~2041 

CHRISTOPHER C. WILKES, JUDGE 
TWENTY-THIRD JUDICIAL CIRCUIT 
MORGAN COUNTY, WEST VIRGINIA 

. ATRUE COP\,; AnE$~ 

~~I\-LJ9JJAAl .r.r.: Clerk ~rcuItCotat 

lY<-~~,d 
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