
DO NOT REMOVE FILE COpy o llo ~ .,~I
FROM FllE 

APR I~il:!!IN THE SUPREME COURT OF APPEALS 
OF WEST VIRGINIA RORY L PERRY n, CLEI1K 

SUPREME COURT OF APPEAUi _,:; 
OfWESTVJRGJNJA 

In Re: ALFRED JOSEPH MUNOZ, a member of Bar No.: 10315 
The West Virginia State Bar Supreme Court No.: 16-0645 

I.D. No.: 	 15-05-395, 15-09-427 
& 15-05-533 

REPORT OF THE HEARING PANEL SUBCOMMITTEE 

I. PROCEDURAL mSTORY 

Formal charges were filed against Alfred Joseph Munoz (hereinafter "Respondent") 

with the Clerk of the Supreme Court of Appeals of West Virginia (hereinafter "Supreme 

Court") on or about July 7, 2016, and served upon Respondent via certified mail by the 

Clerk on July 14,2016. At the scheduling conference held on July 18,2016, the Hearing 

Panel Subcommittee (hereinafter "lIPS") granted an oral motion to extend the discovery 

and answer deadlines for both parties. A prehearing date of September 27, 2016, and a 

hearing date ofOctober 25,2016, were set. 

Thereafter, Disciplinary Counsel ftled her mandatory discovery, and also a motion 

to take witness testimony by telephone, on August 12, 2016. The motion for telephonic 

testimony was granted on August 22, 2016. Respondent filed his Response to the 

Statement of Charges on or about August 26, 2016, and provided his mandatory discovery 

on September 13, 2016. 

The prehearing was held on September 27,2016, and no issues were presented by 

either side. On October 17, 2016, Respondent provided a copy of a letter from Dr. David 
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M. Schaffer. Disciplinary Counsel then filed a "Motion In Limine Regarditig Respondent's 

January 29, 2012 Letter from Dr. David Schaffer" on October 17, 2016. Respondent filed a 

response on October 18, 2016. The HPS denied this motion at a telephonic hearing held on 

October 21,2016. 

Thereafter, this matter proceeded to hearing in Parkersburg, West Virginia, on 

October 25, 2016. The BPS was comprised of Timothy E. Haught, Esquire, Chairperson, 

Jay T. McCarnic, Esquire, and Mr. William R. Barr, Layperson. Jessica H. Donahue 

Rhodes, Lawyer Disciplinary Counsel, appeared on behalf of the Office of Disciplinary 

Counsel (hereinafter "ODC"). Respondent appeared pro se. The BPS heard testimony 

from Carl E. Lockhart, Brooke Fitzgerald, Jamie Moran, Jonathan Bourne, Peggy Boyles 

and Respondent. In addition, ODC Exhibits 1-51, Respondent's Exhibits 1-2, and Joint 

Exhibit 1 were admitted into evidence. Thereafter, based upon Respondent's testimony 

during the hearing, Disciplinary Counsel filed a "Motion to Reopen Record and Admit 

Additional Exhibits" on October 28, 2016. Respondent had no objection to the motion and 

it was granted on November 1, 2016. Exhibits 39A, 146A, 179A, 241A, 331A and 418A 

were admitted into the record. 

Respondent requested an extension of the December 23, 2016 deadline for the 

submission ofproposed findings of fact and conclusions of law, and Disciplinary Counsel 

was in agreement with the extension. A new date of February 10, 2017, for proposed 

findings and conclusions was set by the HPS. 

Based upon the evidence and the record, the Hearing Panel Subcommittee hereby 

makes the following Findings of Fact, Conclusions of Law and Recommended Sanctions 

regarding the fmal disposition of this matter. 
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II. FINDINGS OF FACT AND 


CONCLUSIONS OF LAW 


1. 	 Respondent is a lawyer practicing in Parkersburg, which is located in Wood County, West 

Virginia. ODC Ex. 20, Bates No. 68; Tr. 126. Respondent, having passed the bar exam, 

was admitted to The West Virginia State Bar on October 5, 2006. ODC Ex. 20, Bates No. 

67; Tr. 126. As such, Respondent is subject to the disciplinary jurisdiction of the Supreme 

Court and its properly constituted Lawyer Disciplinary Board. 

COUNT I 

I.D. No. 15-05-395 


Complaint of Carl E. Lockhart 


2. 	 On September 14,2015, Complainant Carl E. Lockhart filed an ethics complaint against 

Respondent alleging that Respondent was court appointed on March 11, 2015, to represent 

Complainant in his habeas petition. ODC Ex. 1, Bates No. 1-6; Tr. 6. Complaint stated he 

wrote to Respondent on March 22, 2015, and May 4, 2015, with no response from 

Respondent. ODC Ex. 1, Bates No. 1-2,4,5; Tr. 7-8. Complainant said he did not hear 

from Respondent, so in June of 2015 he filed a motion for appointment of new counseL 

ODC Ex. 1, Bates No.2; Tr. 8. Complainant said he received an Order entered on July 10, 

2015, which directed Respondent to file the petition by July 31, 2015; a reply to the petition 

was to be filed by August 31, 2015; and a hearing on the matter was set for September 23, 

2015. ODC Ex. 1, Bates No.2, 6; Tr. 9. Complainant stated that it was now September 3, 

2015, and he still had heard nothing from Respondent. ODC Ex. 1, Bates No.2. 

3. 	 By letter dated September 15, 2015, Disciplinary Counsel wrote to Respondent asking for a 

response to the complaint. ODC Ex. 2, Bates No. 7-8. 

4. 	 Respondent failed to respond to the September 15, 2015 letter. 
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5. By letter dated October 14, 2015, sent via certified and regular U.S. mail, Disciplinary 

Counsel again wrote to Respondent asking for a response to the complaint. ODC Ex. 3, 

Bates No. 10-12. 

6. 	 By letter dated October 16,2015, Respondent filed a response to the complaint. ODe Ex. 

4, Bates No. 13-17. He stated that he was made aware of the appointment on March 13, 

2015. ODe Ex. 4, Bates No. 13-17; Tr. 126. Respondent said he obtained Mr. Lockhart's 

file, which was substantial, from former counsel. ODe Ex. 4, Bates No. 13; TI. 127. 

Respondent said that no scheduling order had been submitted for some time, so he filed an 

Order, which was entered on July 10, 2015. Id. Respondent said the Order was sent to Mr. 

Lockhart via the U.S. postal service. ODC Ex. 4, Bates No. 13. Respondent said he began 

receiving letters from Mr. Lockhart requesting that he look at new avenues ofrelief. ODe 

Ex. 4, Bates No. 13; Tr. 127-128; Tr. 130. He said the investigation of those avenues 

required a lot oftime. ODC Ex. 4, Bates No. 13. Respondent said that when he was made 

aware ofMr. Lockhart's request for new counsel, he filed an order with Judge Beane. ODe 

Ex. 4, Bates No. 13; Tr. 131-132. The Order Substituting Counsel was signed by Judge 

Beane on October 5, 2015. IDC Ex. 4, Bates No. 13, 15. 

7. 	 Respondent did not address his failure to file the amended habeas petition in his response. 

ODC Ex. 4, Bates No. 13-17; ODe Ex. 5, Bates No. 18. 

8. 	 By letter dated November 11, 2015, Mr. Lockhart filed a reply and denied that he had 

written to Respondent requesting that he look at new avenues of relief. ODC Ex. 7, Bates 

No. 21-24; Tr. 10-12. Mr. Lockhart said that he only sent two letters to Respondent, and 

did not raise new issues in those letters. ODe Ex. 7, Bates No. 21. Mr. Lockhart stated that 

he did not receive a copy of the July 10, 2015 Order from Respondent, but instead it was 

received from Judge Beane. Id. Mr. Lockhart obtained an Individual Inmate Report which 

shows: (a) correspondence sent on three occasions to Respondent, the last on June 18, 
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2015; and (b) correspondence received on July 13,2015, from the Honorable J.D. Beane. 

rd., ODC Ex. 7, Bates No. 24. 

9. 	 By letter dated November 18, 2015, Disciplinary Counsel forwarded a copy of Mr. 

Lockhart's reply and asked why Respondent did not file the amended petition by August 

31,2015, and ifan evidentiary hearing had been held on September 23,2015. ODe Ex. 8, 

Bates No. 25 

10. 	 By letter dated December 8, 2015, Respondent stated that there were hundreds of 

documents to review, and that Mr. Lockhart had filed a Motion for Replacement Counsel 

on June 22, 2015. ODC Ex. 9, Bates No. 26 N 27. Respondent said he promptly filed a 

motion to withdraw and for appointment ofnew counsel. ODe Ex. 9, Bates No. 26. 

11. 	 Although Mr. Lockhart's Motion for the Appointment of Replacement Counsel was filed 

with the Court on June 22, 2015, the Order Substituting Counsel was not entered until 

October 5, 2015. ODC Ex. 4, Bates No. 15. 

12. 	 By letter dated December 14, 2015, Disciplinary Counsel asked Respondent why he did 

not filed the amended petition by July 31, 2015, or, in the alternative, file a motion to 

withdraw prior to the July 31, 2015 deadline. ODC Ex. 10, Bates No. 28. 

13. 	 Respondent failed to respond to the December 14, 2015 letter. 

14. 	 By letter dated January 13, 2016, sent via certified and regular U.S. mail, Disciplinary 

again asked Respondent why he did not file the amended petition by July 31, 2015, or, in 

the alternative, file a motion to withdraw prior to the July 31, 2015 deadline. ODC Ex. 12, 

Bates No. 34-35. 

15. 	 Both the certified and regular maiJingofthe January 13, 20161etter was returned to sender. 

ODC Ex. 15, Bates No. 39-39A; ODC Ex. 24, Bates No. 146-146A. This was due to an 

error by ODC in the address. Id. 
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16. 	 By letter dated January 25, 2016, Respondent stated that his office was not notified ofMr. 

Lockhart's request for new counsel until sometime in July. ODe Ex. 13, Bates No. 36·37; 

Tr. 131. Respondent stated that once he became aware ofthe situation, he timely submitted 

an order for new counsel to be appointed and, once the order was entered, timely made 

arrangements for new counsel to acquire the case file from his office. ODC Ex. 13, Bates 

No. 36; Tr. 131. 

17. 	 By letter dated February 1, 2016, Disciplinary Counsel asked Respondent ifhe had a cover 

letter or other document showing when he submitted the order for him to withdraw as 

counsel and have new counsel appointed. ODe Ex. 14, Bates No. 38. 

18. 	 Respondent did not respond to the February 1, 2016 letter. 

19. 	 By letter dated March 3, 2016, sent via certified and regular U.S. mail, Disciplinary 

Counsel again asked Respondent ifhe had a cover letter or other document showing when 

he submitted the order for him to withdraw as counsel and have new counsel appointed. 

ODC Ex. 16, Bates No. 40-41. 

20. 	 By letter dated March 7, 2016, Respondent stated that he did not have any cover letter or 

other document reflecting the submission of the Order, stating that it was personally 

delivered to Judge J.D. Beane's office. ODC Ex. 17, Bates No. 42·43; Tr. 135. 

21. 	 On June 2, 2016, pursuant to a duly issued Investigative Subpoena Duces Tecum (ODC 

Ex. 18, Bates No. 58·61; ODe Ex. 19, Bates No. 62·63.), Respondent appeared at the 

Office of Disciplinary Counsel to give a sworn statement concerning three (3) ethics 

complaints, including the instant complaint. ODC Ex. 20, Bates No. 64·140. 

22. 	 During the sworn statement, Respondent stated that he had other correspondence from Mr. 

Lockhart, other than the two letters previously submitted with the ethics complaint and 

agreed to provide a copy of the same to Disciplinary Counsel. ODC Ex. 20, Bates No. 

86~87; Tr. 136; ODC Ex. 22, Bates No. 142. Respondent had no reasonable explanation for 
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his failure to file an amended habeas petition on Mr. Lockhart's behalf and admitted that 

he "los[t] track of [the] case." ODC Ex. 20, Bates No. 81; Tr. 137. He went on to say he 

"should have been more diligent and correspond with Mr. Lockhart in a more timely 

manner." ODC Ex. 20, Bates No. 95; Tr. 138. Respondent also admitted that he had not 

submitted the Order to withdraw and have new counsel appointed until October of2015. 

ODC Ex. 20, Bates No. 89,92; Tr. 139-140. 

23. 	 Respondent provided an October 27, 2014 letter from Mr. Lockhart wherein Mr. Lockhart 

talked about the basis of his second habeas petition was "failure of prior habeas counsel to 

identify and raise issues/grounds which should have been raised in the first petition." ODe 

Ex. 23, Bates No. 144. Mr. Lockhart requested Richard Smith ''to review the records from 

the criminal case to see if there are any additional errors in the record which should be 

added to [his] current habeas petition." Id.; Tr. 136-137. 

24. 	 Because Respondent failed to prepare and file an amended habeas petition, and failed to 

timely file to withdraw from the matter and for new counsel to be appointed, he violated 

Rule 1.3 of the Rules ofProfessional Conduct, l which provides as follows: 

Rule 1.3. Diligence. 
A lawyer shall act with reasonable diligence and promptness 

in representing a client. 

25. 	 Because Respondent failed to respond to Mr. Lockhart's letters inquiring about the habeas 

petition, and did not otherwise contact his client after being appointed to the case, he 

violated Rules 1.4(a)(2), 1.4(a)(3) and 1.4(a)(4) of the Rules of Professional Conduct, 

which provide as follows: 

1 All of the rule violations in Count I fall under the Amended Rules ofProfessional Conduct which 
came into effect on January 1,2015. 

RE ALfIIEIl J05EPHMIJNOZ) 

7 



Rule 1.4. Communication. 
(a) A lawyer shall: 

* * 	 * 
(2) reasonably consult with the client about the means by 

which the client's objectives are to be accomplished; 
(3) keep the client reasonably informed about the status of 

the matter; 
(4) promptly comply with reasonable requests for 

infomlation; 

26. 	 Because Respondent failed to file an amended habeas petition for Mr. Lockhart, and had 

no reasonable explanation for his failure to do so, he violated Rule 3.2 of the Rules of 

Professional Conduct, which provides as follows: 

Rule 3.2. Expediting litigation. 
A lawyer shall make reasonable efforts to expedite litigation 

consistent with the interest of the client. 

27. 	 Because Respondent failed to file an amended habeas petition, and also failed to timely 

withdraw from Mr. Lockhart's case, he violated Rule 8.4(d) of the Rules of Professional 

Conduct, which provides as follows: 

Rule 8.4. Misconduct. 

It is professional misconduct for a lawyer to: 


* * * 
(d) Engage in conduct that is prejudicial to the 

administration ofjustice. 

28. 	 Because Respondent falsely stated that he had timely submitted an order to allow him to 

withdraw from Mr. Lockhart's case and for new counsel to be appointed, he violated Rule 

8.1 (a) of the Rules ofProfessional Conduct, which provides, in pertinent part: 
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Rule 8.1. Bar admission and disciplinary matters. 
An applicant for admission to the bar, or a lawyer in 

connection with a bar admission application or in connection with a 
disciplinary matter, shall not: 

(a) knowingly make a false statement ofmaterial fact .... 

29. 	 Because Respondent failed to timely respond to Disciplinary Counsel's lawful requests for 

information on numerous occasions, he violated Rule 8.1(b) of the Rules of Professional 

Conduct, which provides as follows: 

Rule 8.1. Bar admission and disciplinary matters. 
[AJ lawyer in connection with ... a disciplinary matter, 

shall not: 

* * * 
(b) . . . knowingly fail to respond to a lawful demand for 

information from ... disciplinary authority, except that this rule 
does not require disclosure of information otherwise protected by 
Rule 1.6. 

COUNTn 

I.D. No. 15-05-427 


Complaint of Jonathan S. Bourne 


30. 	 Respondent was appointed on April 20, 2015, to represent Complainant Jonathan S. 

Bourne on a habeas petition. ODC Ex. 27, Bates No. 166; ODe Ex. 38; Bates No. 185; Tr. 

105, 140. On September 30, 2015, Mr. Bourne filed his verified complaint against 

Respondent (ODC Ex. 25, Bates No. 147-161, Tr. 105) alleging that Respondent did not 

meet or communicate with him in any manner (ODC Ex. 25, Bates No. 148); did not 

investigate the matter ad.); did not meet the deadlines set forth in the scheduling order, 

which led to the filing of a Motion to Dismiss by the Attorney General's Office @.); and 

ultimately withdrew after the Motion to Dismiss was filed. Id. Mr. Bourne included copies 

of several documents with his complaint, including: 
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a. 	 An Order entered Apri113, 2015, which set a deadline of May 11, 2015, for the 

amended petition to be filed, and a hearing date of August 28, 2015; ODC Ex. 25, 

Bates No. 151; 

b. 	 An Order entered July 8,2015, which set a new deadline of July 13,2015, for the 

amended petition to be filed, and a new hearing date of October 7, 2015. ODC Ex. 

25, Bates No. 152-153, Tr. 141. This Order was prepared by Respondent; ODC Ex. 

25, Bates Bo. 153; 

c. 	 A Motion to Dismiss Complainant's case which was filed on July 24, 2015; ODC 

Ex. 25, Bates No. 154-157; 

d. 	 A Motion to Withdraw From Representation filed by Respondent on July 31, 2015. 

ODC Ex. 25, Bates No. 158-160. Respondent cited that he was not aware of a 

scheduling order when he was appointed, and that Judge Sweeney had been recused 

from the case and communication with Judge Stone's office was difficult; ODC Ex. 

25, Bates No. 158; and 

e. 	 A letter from the Honorable Robert B. Stone. ODC Ex. 25, Bates No. 161. The 

August 25, 2015 letter continued Mr. Bourne's August 28, 2015 evidentiary 

hearing to October 7, 2015, and also provided copies of the Motion to Dismiss and 

Motion to Withdraw From Representation. rd. Judge Stone stated that he was 

providing the same to Mr. Bourne because he may not have received copies from 

Respondent. rd. 

31. 	 By letter dated September 30,2015, Disciplinary Counsel wrote to Respondent asking for a 

response to the complaint. ODe Ex. 26, Bates No. 162-163. 

32. 	 By letter dated October 20,2015, Respondent filed his response to the ethics complaint. 

ODe Ex. 27, Bates No. 166-168; ODe Ex. 28, Bates No. 169. He stated that he became 

aware ofhis appointment to Mr. Bourne's case on April 27, 2015. ODe Ex. 27, Bates No. 
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166; Tr. 140-141. Respondent said he promptly acquired Mr. Bourne's file, which was 

substantial, and began his review of the same. DOC Ex. 27, Bates No. 166.; Tr. 140. 

Respondent said that Judge Sweeney was recused from the case and Judge Stone was 

appointed in his place. ODC Ex. 27, Bates No. 166; Tr. 143. Respondent said he was 

instructed to submit all pleadings and requests through Judge Sweeney's office, and he 

submitted an agreed Order modifying the schedule on June 30, 2015. ODC Ex. 27, Bates 

No. 166; Tr. 143-144. Respondent said he filed the Motion to Withdraw from 

Representation on July 31, 2015, because ofdifficulties communicating with the presiding 

judge. ODC Ex. 27, Bates No. 166; Tr. 145-146; Respondent stated that new counsel was 

appointed for Mr. Bourne on September 1,2015. ODC Ex. 27, Bates No. 166; 152 

33. 	 Respondent did not address the issue of his failure to file the amended habeas petition in 

his response. ODC Ex. 17, Bates No. 166-168; ODC Ex. 28, Bates No. 169. 

34. 	 By letter dated November 20, 2015, Disciplinary Counsel wrote to Respondent asking why 

he failed to file the amended petition by July 13,2015, which was the deadline set forth in 

the Order prepared by Respondent. ODC Ex. 29, Bates No. 170. 

35. 	 By letter dated December 8, 2015, Respondent stated the case involved acquiring and 

reviewing an extensive amount of Mr. Bourne's records from Division of Corrections. 

ODe Ex. 30, Bates No. 172-173. Respondent said that previous counsel had provided him 

with some, but not all, of those records. ODe Ex. 30, Bates No. 172. Respondent said he 

had conversations with counsel for the State, and they agreed that the additional documents 

were needed to properly litigate the matter. Id. Respondent said he attempted to submit 

several motions and scheduling orders, but communication with Judge Stone was difficult. 

ODe Ex. 30, Bates No. 172; Tr. 145-146. 

36. 	 By letter dated December 14, 2015, Disciplinary Counsel asked Respondent what attempts 

he had made to submit "several motions and scheduling orders", and for him to provide a 
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copy of the same. ODC Ex. 31, Bates No. 174. Disciplinary Counsel also asked what the 

communication issues were that he had with Judge Stone. rd. 

37. 	 Respondent failed to respond to this letter. 

38. 	 By letter dated January 13, 2016, sent via certified and regular U.S. mail, Disciplinary 

Counsel again asked Respondent what attempts he had made to submit "several motions 

and scheduling orders", and for him to provide a copy of the same, and also what the 

communication issues were that he had with Judge Stone. ODC Ex. 32, Bates 175-176. 

39. 	 Both the certified and regular mailing ofthe January 13, 2016 letter was returned to sender. 

ODe Ex. 34, Bates No. 179-179A; ODe Ex. 40, Bates No. 241-241A. This was due to an 

error by ODC in the address. rd. 

40. 	 By letter dated January 25, 2016, Respondent stated that his office faxed all pleadings to 

Judge Sweeney's office and he had no way of displaying when, or if, the pleadings were 

ever reviewed by Judge Stone. ODC Ex. 33, Bates No. 177-178; Tr. 148. Respondent did 

not provide any copies ofpleadings that he had submitted. Tr. 149. 

41. 	 By letter dated February 10,2016, Disciplinary Counsel asked Respondent to provide a 

copy ofthe fax transmission sheets for the pleadings sent via facsimile to Judge Sweeney's 

office. ODC Ex. 35, Bates No. 180. 

42. 	 Respondent did not respond. 

43. 	 By letter dated March 8, 2016, sent via certified and regular U.S. mail, Disciplinary 

Counsel again asked Respondent to provide a copy of the fax transmission sheets for the 

pleadings sent via facsimile to Judge Sweeney's office. ODe Ex. 36, Bates No. 181-182. 

44. 	 By letter dated March 9, 2016, Respondent stated that he did not have copies of fax 

transmission sheets for the pleadings he sent to Judge Sweeney or Judge Stone. ODC Ex. 

37, Bates No. 1~3-184; Tr. 150. Respondent said he reviewed the Court's file and said that 

the Court had received his submissions on July 10, 2015, and July 31,2015. ODe Ex. 37, 
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Bates No. 183; Tr. 150-151. Respondent said he had forwarded both ofthose pleadings via 

email to Judge Stone on or around those dates. ODC Ex. 37, Bates No. 183; Tr. 151. 

45. 	 Disciplinary Counsel obtained a copy of the docket sheet for Mr. Bourne's case from the 

Pleasant County Circuit Court Clerk's Office. ODC Ex. 38, Bates No. 185-186. There are 

only two submissions on the docket sheet for Respondent, the July 10, 2015 Scheduling 

Order, and the July 31,2015 Motion to Withdraw from Representation. ODC Ex. 38, Bates 

No. 185; ODC Ex. 25, Bates No. 152-153; ODC Ex. 25, Bates No. 158-160; Tr. 151-152. 

46. 	 The docket sheet showed new counsel was appointed for Mr. Bourne on September 1, 

2015, and a hearing was held on October 7,2015. ODe Ex. 38, Bates No. 185-186. By 

Order entered November 5,2015, the Court ordered the Division of Corrections to provide 

specific information to Mr. Bourne and the case was closed. ODC Ex. 39, Bates No. 

217-220. 

47. 	 On June 2, 2016, pursuant to a duly issued Investigative Subpoena Duces Tecum (ODC Ex. 

18, Bates No. 58-61; ODCEx. 19, Bates No. 62-63.), Respondent appeared at the Office of 

Disciplinary Counsel to give a sworn statement concerning three (3) ethics complaints, 

including the instant complaint. ODC Ex. 20, Bates No. 64-140. 

48. 	 Respondent had no reasonable explanation for his failure to file an amended habeas 

petition on Mr. Bourne's behalf, and admitted that it was "not diligent work and not good 

communication." ODC Ex. 20, Bates No. 97; Tr. 152. 

49. 	 Because Respondent failed to prepare and file an amended habeas petition, he violated 

Rule 1.3 ofthe Rules ofProfessional Conduct- as set forth above. 

2 All of the rule violations in Count II fan under the Amended Rules of Professional Conduct 
which came into effect on January 1,2015. 
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50. 	 Because Respondent failed to communicate with his client in any manner after being 

appointed to his case, he violated Rwes 1.4(a)(2), 1.4(a)(3) and 1.4(a)(4) of the Rwes of 

Professional Conduct as set forth above. 

51. 	 Because Respondent failed to file an amended habeas petition for Mr. Bourne, and had no 

reasonable explanation for his failure to do so, he violated Rule 3.2 of the Rules of 

Professional Conduct as set forth above. 

52. 	 Because Respondent failed to file an amended habeas petition for Mr. Bourne, he violated 

Rille 8.4(d) of the Rules ofProfessional Conduct as set forth above. 

53. 	 Because Respondent falsely stated that he had submitted "several motions and schedu1ing 

orders" in Mr. Bourne's case, he violated Rule 8. I(a) ofthe Rules ofProfessional Conduct 

as set forth above. 

54. 	 Because Respondent failed to respond to a lawful request from Disciplinary Counsel for 

infonnation, he violated Ru1e 8.l(b) of the Rules of Professional Conduct as set forth 

above. 

COUNTm 

I.D. No. 15-05-533 


Complaint of the Office of Disciplinary Counsel 


55. 	 Respondent had been charged with Driving Under the Influence in Doddridge County, 

West Virginia in Case No. 12-M-191, on or about September 22, 2012. ODC Ex. 42, Bates 

No. 245-246; Tr. 154. The case was assigned to Magistrate Jamie Moran. ODC Ex. 42, 

Bates No. 245; Tr. 79. Respondent filed a speedy trial by jury demand on or about October 

12,2012. ODe Ex. 43, Bates No. 265; ODe Ex. 46, Bates No. 328; Tr. 155. 

56. 	 Magistrate Moran continued the matter on November 8, 2012, February 13, 20 13,and May 

9,2013, based on oral requests for continuances made by Respondent. ODC Ex. 43, Bates 

No. 285-286; Tr. 79-80, 82-84. 
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57. 	 The case was set for hearing on June 21, 2013. ODC Ex. 43, Bates No. 271, 273. 

Respondent moved for the case to be dismissed due to there not being a jury called and the 

State did not have their witness. ODC Ex. 43, Bates No. 273; Tr. 87, 161-162. The State, 

represented by Prosecuting Attorney of Doddridge County Brooke Fitzgerald, Esquire, 

stated that Respondent had advised her and Magistrate Moran that he was going to enter a 

plea. ODC Ex. 43, Bates No. 273-274; Tr. 42-43. Further, at the last hearing in the matter, 

Respondent said that he wanted a Notice for a Jury Trial, but he intended to enter a plea. 

ODC Ex. 43, Bates No. 274; Tr. 40-41. Ms. Fitzgerald did not have her witness attend the 

hearing because he was in training and her belief that a plea was going to be entered which 

did not require the officer's presence. ODC Ex. 43, Bates No. 274; Tr. 42-43. Ms. 

Fitzgerald objected to the dismissal and asked for the case to be continued. ODC Ex. 43, 

Bates No. 274; Tr. 43. Magistrate Moran noted that the Court had ''fail[ed] to receive 

written motions to continue and written statements by the [Respondent]." ODC Ex. 43, 

Bates No. 274. Respondent stated that he "never made a motion to continue at any time." 

rd. Magistrate Moran dismissed the case at that hearing. ODC Ex. 43, Bates No. 273; Tr. 

87. 

58. 	 On August 30, 2013, the charge of second offense Driving Under the Influence3 was 

reissued in Doddridge County Magistrate Court Case No. 13-M-190 and two comts of 

driving while suspended issued in Doddridge County Magistrate Court Case No. 

13-M-191 & 192, and were served upon Respondent on September 20, 2013. ODC Ex. 42, 

Bates No. 262-263,252-253,256; Tr. 162. The cases were assigned to Magistrate Olivia 

Adams. ODe Ex. 43, Bates No. 316. 

3It was discovered that Respondent had a previous arrest for a second offense Driving Under the 
Influence that was plead down to a first offense in Monongalia County, West Virginia. The conviction date 
for that previous arrest was August 6, 2003. 
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59. 	 A pretrial hearing was held on November 14, 2013, and the parties agreed to set it for a jury 

trial. Id. 

60. 	 On February 7, 2014, Respondent filed a motion to dismiss Case No. 13~M~190, stating 

that the prosecution was barred by the statute of limitations. ODe Ex. 43, Bates No. 316, 

265; Tr. 164. 

61. 	 Magistrate Adams held a hearing on February 18,2014, in Case No. 13~M-190. ODC Ex. 

43, Bates No. 278-304; ODC Ex. 49, Bates No. 385-417; Tr. 46, 164. Respondent argued 

during the hearing that he should have been tried on the charge within one (1) year after the 

incident on September 22, 2012. ODe Ex. 43, Bates No. 281-282; Tr. 164. Respondent 

further argued that there was no "overt act" by him to delay the trial regarding the Driving 

Under the Influence charge and "Magistrate Moran dismissed the matter for failure to try it 

under the one-term rule." ODe Ex. 43, Bates No. 282. Prosecutor Fitzgerald argued that 

the criminal charge was refiled within one (1) year of the date of the offense, and the new 

charge starts a new year within to try Respondent. ODe Ex. 43, Bates No. 283; Tr. 46-47. 

Further, the three term rule has exceptions, which include continuances requested by 

Respondent. Id. Prosecutor Fitzgerald stated that the "matter was scheduled multiple times 

and several of those were continued as a joint motion between the [Respondent] and the 

State." ODe Ex. 43, Bates No. 283. However, "[t]hose were not in writing." Id. Prosecutor 

Fitzgerald then called Magistrate Moran as a witness. ODe Ex. 43, Bates No. 284; Tr. 47. 

Magistrate Moran testified that Respondent requested a continuance for the November g, 

2012, due to him having custody issues, and requested a continuance of the February 13, 

2013 hearing. ODe Ex. 43, Bates No. 285-286; Tr. 79-80, 82-83. On May 9, 2013, 

Magistrate Moran stated that it was requested to set a jury trial in the case for June 21, 

2013. ODe Ex. 43, Bates No. 286; Tr. 84-85. Magistrate Moran went on to testify that she 

did not call a jury for the June 21, 2013 date "because [Respondent] stated to the Court that 
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he was going to enter a plea." ODC Ex. 43, Bates No. 287; Tr. 86. Magistrate Moran said 

that she granted Respondent's motion to dismiss due to her failure to call in a jury. ODe 

Ex. 43, Bates No. 287; Tr. 87. Further, she testified that Respondent requested 

continuances for custody issues and Department of Motor Vehicles issues. ODC Ex. 43, 

Bates No. 294; Tr. 81, 84. In response to questioning by Respondent, Magistrate Moran 

said that she "just took [his] word because [he is] an official of the Court that [he] would 

enter a plea just as [he] stated that [he] would." ODe Ex. 43, Bates No. 296. Magistrate 

Adams denied the motion to dismiss. ODe Ex. 43, Bates No. 299; Tr. 165. 

62. 	 Immediately after Respondent's motion to dismiss was denied during the February 8, 2014 

hearing, Respondent moved to stay Case No. 13-M-190 to appeal the matter to Circuit 

Court and Case Nos. 13-M-191 & 192 be severed in order to set them for a bench trial. 

ODe Ex. 43, Bates No. 299-300; Tr. 165. 

63. 	 On February 19, 2014, Respondent filed for a stay of the proceedings in Case No. 

13-M-190 pending his filing of a writ ofprohibition. ODe Ex. 43, Bates No. 316. Despite 

having a March 21,2014 date on the certificate of service, the writ was not fIled with the 

Circuit Court ofDoddridge County until June 6, 2014. Id., Tr. 165-166. 

64. 	 On October 15,2014, a hearing was held on Respondent's Writ of Prohibition, Case No. 

14-P-16 in the Circuit Court of Doddridge County, West Virginia. ODC Ex. 43, Bates No. 

314; ODC Ex. 48, Bates No. 332-364, Tr. 166. During the hearing, Respondent denied that 

he had requested continuances ofhis DUl case. ODC Ex. 48, Bates No. 352. 

65. 	 By Order entered January 22, 2015, Judge Sweeney denied the Writ of Prohibition. ODC 

Ex. 43, Bates No. 314-323; Tr. 166. The Order concluded that the delay in the case was due 

to Respondent's oral motions to continue several pretrial hearings. ODe Ex. 43, Bates No. 

319-320. Further, Magistrate Moran did not call in a jury because Respondent had told her 

that he would enter a plea ODC Ex. 43, Bates No. 320. 
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66. Respondent then appealed the Doddridge County Circuit Court decision to the Supreme 

Court 	of Appeals of West Virginia. ODC Ex. 41, Bates No. 242-251, Tr. 166. In a 

Memorandum Decision entered November 23, 2015, the Supreme Court affirmed the 

Circuit Court's January 22,2015 Order. ODC Ex. 41, Bates No. 244; Tr. 166. 

67. 	 On or about May 28, 2015, Respondent pled guilty to one (1) count of driving while 

suspended in Doddridge County Case No. 13-M-191. ODC Ex. 42, Bates No. 248-251; Tr. 

166. The other count of driving while suspended in Case No. 13-M-I92 was dismissed 

pursuant to a plea agreement. ODe Ex. 42, Bates No. 241, Tr. 166. 

68. 	 After reviewing the November 23,2015 Memorandum Decision, Case No. 15-0140 in the 

Supreme Court of Appeals of West Virginia, Disciplinary Counsel opened a complaint 

against Respondent. ODC Ex. 44, Bates No. 324-325. 

69. 	 By letter dated December 16, 2015, Disciplinary Counsel advised Respondent that a 

complaint had been opened regarding the fact that despite arguments by Prosecuting 

Attorney A. Brooke Fitzgerald and testimony from Magistrate Moran that Respondent had 

orally requested continuances of his case, he denied having requested continuances or 

advising the Prosecutor and the Magistrate that he was going to enter a plea at the June 21, 

2013 hearing and did not want to have ajury trial. ODe Ex. 44, Bates No. 324. Respondent 

was asked to file a response to the complaint pursuant to Rules 2.4 and 2.5 of the Rules of 

Lawyer Disciplinary Procedure. Id. 

70. 	 Respondent did not file any response to the December 16,2015 letter. Tr. 167. 

71. 	 By letter dated January 13, 2016, sent via certified and regular U.S. mail, Disciplinary 

Counsel again requested a response to the complaint. ODe Ex. 45, Bates No. 326-327. 

72. 	 Both. the certified and regular mailing ofthe January 13, 2016 letter was returned to sender. 

ODC Ex. 47, Bates No. 331-331A; ODe Ex. 50, Bates No. 418-418A. 'This was due to an 

error by ODe in the address. Id. 
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73. By letter dated January 25, 2016, Respondent denied that he had requested any continuance 

ofhis case, stating "The record is totally devoid of any continuance made or even requested 

by me during the time period between my initial appearance on Case No. 12-M-191 and the 

dismissal of that case ordered by Magistrate Moran." ODC Ex. 46, Bates No. 328-330, 

328. 

74. 	 On June 2,2016, pursuant to a duly issued Investigative Subpoena Duces Tecum (ODC Ex. 

18, Bates No. 58-61; ODe Ex. 19, Bates No. 62-63.),Respondent appeared at the Office of 

Disciplinary Counsel to give a sworn statement concerning three (3) ethics complaints, 

including the instant complaint. ODe Ex. 20, Bates No. 64-140. Respondent again denied 

that he had ever requested any continuance ofhis DUI case. ODC Ex. 20, Bates No. 118. 

75. 	 Because Respondent orally requested continuances of his DUI case and advised both the 

Prosecutor and Magistrate that he was going to enter a plea at the June 21, 2013 hearing, 

then denied ever having made any such statements, he violated Rule 8.4(c) and 8A(d) of 

the Rules ofProfessional Conduct4 as set forth above and below: 

Rule 8.4. Misconduct. 

It is professional misconduct for a lawyer to: 


* * * 
(c) engage in conduct involving dishonesty, fraud, deceit or 

misrepresentation. 

76. 	 Because Respondent falsely stated that he never requested continuances ofhis Dill case or 

advised anyone that he was going to enter a plea in his case, he violated Rule 8.1(a) of the 

Rules of Professional ConductS as set forth above. The hearing panel further notes that 

4 Because Respondent's misconduct occurred before and after the Amended Rules ofProfessional 
Conduct became effective on January 1,2015, both versions of the Rules apply to this misconduct. It is 
noted that there were no changes to Rules 8.4(c) and 8.4(d) with the amended rules. 

S This rule violations falls under the Amended Rules ofProfessional Conduct because is occurred 
after the amended rules became effective on January 1, 2015. 
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Respondent's conduct in denying that he requested a continuance in his appeals ofthe Dill 

cases constitutes a serious violation of a lack of candor to a court or tribunal which is a 

violation ofRule 3.3 or the Rules of Professional Conduct. 

77. 	 Because Respondent failed to respond to a lawful request from Disciplinary Counsel for 

infonnation, he violated Rule 8.1(b) of the Rules of Professional Conduct6 as set forth 

above. 


Aggravating Factors 


78. 	 Respondent has received nine (9) ethics complaints since October of 2008, excluding the 

three (3) complaints in this Statement of Charges, which allege his lack ofdiligence, failure 

to communicate with his clients, failure to expedite litigation, or failure to properly handle 

habeas cases. See ODC Ex. 51, Bates No. 419-440. In a closing issued on December 8, 

2010, for I.D. No. 09-02-404, Respondent was strongly warned about his violations of 

Ru1es 1.3 and 1.4 ofthe Rules of Professional Conduct. ODC Ex. 51, Bates No. 419-421. 

In a closing issued January 27, 2011, Respondent was reminded of his obligation under 

Ru1e 1.4 of the Rules of Professional Conduct. Both of these complaints involved habeas 

petitions. ODC Ex. 51, Bates No. 422-424. 

6 This rule violations falls under the Amended Rules ofProfessional Conduct because is occurred 
after the amended rules became effective on January 1,2015. 
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79. 	 On May 6, 2013, Respondent was admonished in a joint closing issued for I.D. Nos. 

12-01-382 and 12-03-512 for his violations ofRules 1.3, 1.4(a), 1.4(b), 3.4(c) and 8.4(d) of 

the Rules ofProfessional Conduct. ODC Ex. 51, Bates No. 425-431. These two complaints 

involved Respondent's handling of a murder trial and an appeal on behalf of John E. 

Anderson. ODC Ex. 51, Bates No. 425-426. Mr. Anderson filed the first complaint, and the 

Office of Disciplinary Counsel opened the second complaint concerning Respondent's 

handling of the appeal in the Supreme Court of Appeals of West Virginia. ODC Ex. 51, 

Bates No. 426-427. 

m. DISCUSSION 

The Supreme Court of Appeals of West Virginia has long recognized that attorney 

disciplinary proceedings are not designed solely to punish the attorney, but also to protect the 

public, to reassure the public as to the reliability and integrity of attorneys, and to safeguard its 

interests in the administration of justice. Lawver Disciplinary Board v. Taylor, 192 W.Va. 139, 

451 S.E.2d 440 (1994). Factors to be considered in imposing appropriate sanctions are found in 

Rule 3.16 of the Rules of Lawyer Disciplinary Procedure. These factors consist of: (1) whether 

the lawyer has violated a duty owed to a client, to the public, to the legal system, or to the 

profession; (2) whether the lawyer acted intentionally, knowingly, or negligently; (3) the amount 

of the actual or potential injury caused by the lawyer's misconduct; and (4) the existence of any 

aggravating or mitigating factors. See also, SyI. Pt. 4, Office of Disciplinmy Counsel v. Jordan, 

204 W.Va. 495, 513 S.E.2d 722 (1998). 

A. 	 Respondent violated duties to his clients, to the public, to the legal system 
and to the legal profession. 

In determining the nature of the ethical duty violated, the standards assume that the 

most important ethical duties are those obligations which a lawyer owes to clients. 

Lawyers owe duties of diligence and communication to their clients. In addition to duties 
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owed to clients, the lawyer also owes duties to the general public. Members of the public 

are entitled to expect lawyers to exhibit the highest standards ofhonesty and integrity, and 

lawyers have a duty not to engage in conduct involving dishonesty, or interference with the 

administration ofjustice. Lawyers also owe duties to the legal system. Lawyers are officers 

of the court, and must abide by the rules of substance and procedure which shape the 

administration ofjustice. Lawyers must always operate within the bounds of the law, and 

cannot create or use false evidence, or engage in any other illegal or improper conduct. 

Finally, lawyers owe duties to the legal profession. Unlike the obligations mentioned 

above, these duties are not inherent in the relationship between the lawyer and the 

community. These duties do not concern the lawyer's basic responsibilities in representing 

clients, serving as an officer of the court, or maintaining the public trust, but include other 

duties relating to the profession. The evidence in this case establishes by clear and 

convincing proof that Respondent violated his duties owed to his client, general public, 

legal system, and legal profession. 

Respondent violated his duties to his clients Carl E. Lockhart and Jonathan S. 

Bourne by failing to be diligent or properly communicate with them as required by Rules 

1.3 and 1.4 of the Rules of Professional Conduct. First, Respondent has admitted that he 

was not diligent in their cases and did not properly communicate with them. Tr. 137-139, 

152-153. Second, the evidence in this case shows that Respondent was not diligent in filing 

the amended habeas petitions for either Mr. Lockhart or Mr. Bourne. After Respondent 

was appointed to represent Mr. Lockhart and Mr. Bourne, he had scheduling Orders 

entered in the cases which set a deadline to file the amended habeas petitions. Mr. Lockart 

filed a motion for replacement counsel because he "hadn't heard from [Respondent] and 
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[he] just kind of gave up." Tr. 8. Further, he filed the ethics complaint after not hearing 

from Respondent. Id. Mr. Lockhart stated that after the deadline for the amended habeas 

petition passed, he "felt like [Respondent] abandoned me ..." Tr. 10. This was even after 

Respondent sought a new scheduling order to file the amended habeas petition, so he was 

aware ofthe new dates to fIle those petitions. Mr. Bourne testified that he "thought that [he] 

had a right to know what was going on with [his] case and especially with my appointed 

attorney and [he] felt betrayed by [Respondent] to where [he] had no idea what was going 

on in [his] own case." Tr. 109-110. 

And after obtaining those new dates and missing the deadlines to file the amended 

habeas petitions, Respondent then failed to communicate with both Mr. Lockhart and Mr. 

Bourne about missing their deadline. In Mr. Lockhart's case, Respondent failed to respond 

to letters from Mr. Lockhart asking about the case. Tr. 7-8. Both Mr. Lockhart and Mr. 

Bourne were unaware of what was going in their cases because Respondent did not 

communicate with them about their case. Further, Mr. Bourne testified that his new 

counsel was able to handle his issue within a month or two after being appointed. Tr. 112. 

Mr. Lockhart's case was unduly delayed during the months Respondent was appointed to 

represent him. 

Respondent violated his duty to the general public by denying that he requested 

continuances in his criminal matter in violation ofRule 8.4(c) of the Rules ofProfessional 

Conduct. The testimony provided by the Prosecutor Brooke Fitzgerald and Magistrate 

Jamie Moran showed that Respondent requested continuances of the different hearings in 

his criminal matter. Tr. 37,39-41, 79-84. While Respondent denies making those requests, 

the testimony provided from both court officials show that he did request such. Ms. 
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Fitzgerald stated that Respondent's request for a jury trial notice, even though he told her 

he was going to enter a plea on June 21, 2013, "was odd, ... but [she] didn't really question 

it because [Respondent] was very forthright and said this is what I'm going to do and so it 

was okay." Tr. 41-42. When Respondent denied making any making continuance requests, 

Ms. Fitzgerald said she was "shocked." Tr. 44. Because of Respondent's misconduct, 

everything in Doddridge County "now is in writing, everything." Tr. 45. Ms. Fitzgerald 

stated that she is "more cautious now with attorneys [she doesn't] know... [she's] ... 

much more hesitant to just take them at their word." Tr. 48. Magistrate Moran testified that 

she ''trusted [Respondent] as an attorney on making these motions to continue and stating 

he was going to enter a plea, ..." Tr. 95. Further, Magistrate Moran believed that 

Respondent had a plan when he moved to continue the hearings. Id. Respondent's 

misconduct has caused Magistrate Moran to not grant a continuance in a case until she has 

a motion in writing. Id. 

Respondent also misrepresented his issues regarding Judge Stone in his response to 

the ODC, and also in his withdrawal motion filed in Mr. Bourne's case. Peggy Boyles was 

the secretary to the Third Circuit Court Judge Sweeney. Tr. 119. Ms. Boyles testified that 

she would help when Judge Stone was appointed to a case in Pleasants County because that 

was where she was located. Tr. 119-120. In a case where Judge Stone was appointed, Ms. 

Boyles would provide "direct contact information or if they wanted to go through [her], 

that [she] could forward anything on to [Judge Stone] if necessary." Tr. 120. Ms. Boyles 

indicated that she would provide Judge Stone's email address, telephone number, fax 

number, etc ... Tr. 121. Regarding Respondent's assertion in his withdrawal motion for Mr. 

Bourne's case that he was having difficulties in communicating with Judge Stone, Ms. 
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Boyles stated that "if someone was having an inability to reach [Judge Stone] for whatever 

reason, I probably would have called since I had offered my services to be a go-between or 

help, I never got a call saying there was a problem. Had I got that call, I would've tried to 

reach Judge Stone myself if there had been an issue, to make sure, you know, maybe if 

Judge Stone had been ill or out oftown... I definitely would've followed up." Tr. 123-124. 

In fact, Ms. Boyles testified that she "recall[ed] [Respondent's] secretary calling one time 

asking about how to reach Judge Stone or how they needed to do things. And [she] 

explained to her exactly, as [she] said, that they could feel free to go through [her] or [she] 

could provide them the information to deal directly with him." Tr. 122-123. Both the 

general public and court system were affected by Respondent's dishonesty and 

misrepresentation, because they should be able to rely on the honesty of attorneys, and 

Respondent failed in his duties ofhonesty and trustworthiness. 

The legal system was affected by Respondent's violation of Rule 3.2 and 8.4(d) 

when he failed to expedite litigation for his clients. Respondent failed to meet the deadline 

to file amended habeas petitions for Mr. Lockhart and Mr. Bourne, which is obviously 

against their interest in moving their case forward, and was prejudicial against the 

administration of justice as the final conclusion in those cases were delayed. Both of 

Respondent's clients were unaware of what was going on in their case and had concems 

that their cases were now over because of Respondent's failure to expedite the litigation, 

especially in light of the fact that Respondent was the one who obtained new deadlines for 

filing the amended habeas petitions, and he failed to meet those deadlines. 

The duties to the legal profession were violated by Respondent by his failure to 

provide truthful information to Disciplinary Counsel and his failure to respond to letters by 
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Disciplinary Counsel. 7 These violations fall under Rule 8.1 of the Rules of Professional 

Conduct. Regarding the letters, Respondent failed to respond to several letters from 

Disciplinary Counsel within the time frame requested, which required ODC to send 

additional certified and regular mail letters in order to get a response. In his response 

regarding his own criminal matter, Respondent provided false information when he denied 

requesting the continuances. 

B. Respondent acted knowingly and negligently. 

The most culpable mental state is that of intent, when the lawyer acts with the 

conscious objective or purpose to accomplish a particular result. The next most culpable 

mental state is that of knowledge, when the lawyer acts with conscious awareness of the 

nature or attendant circumstances of his conduct, both without the conscious objective or 

purpose to accomplish a particular result. The least culpable mental state is negligence, 

when a lawyer fails to be aware ofa substantial risk that circumstances exist or that a result 

will follow, which failure is a deviation from the standard of care that a reasonable lawyer 

would exercise in the situation. Respondent acted intentional, knowingly, and negligently 

in this matter. 

7 ODe acknowledges that letters sent on January 13, 2016, by both regular and certified letter were 
not correctly addressed. ODC Ex. 12, 15,24,32,34,40,45,47, and SO. However, Respondent failed to 
respond to other letters that were correctly addressed. ODe Ex. 2, 10, 14,31,35, and 44. 
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Respondent knew that he was appointed to represent Mr. Lockhart and Mr. Bourne 

in their habeas matters, and even sought new scheduling orders to file the amended habeas 

petitions. Respondent failed to :file the petitions, even after requesting the new deadline. 

Such failure contains knowledge on the part of Respondent because he was aware of the 

new deadline due to his own request, and then he failed to communicate with Mr. Lockhart 

and Mr. Bourne about his failure to meet the deadline. The lack of communication cannot 

be anything but knowing because he knew that Mr. Lockhart had been sending him letters, 

and that he had never communicated in any manner with both Mr. Lockhart and Mr. 

Bourne. This type of failure has to be done with knowledge. 

The criminal matter also involved intentional misconduct. Respondent knew that he 

had requested continuances in his criminal matter, but still choose to assert that he did not 

request those continuances. Ms. Fitzgerald and Magistrate Moran were present and 

provided testimony about Respondent requesting such, and any claim against that has to be 

intentional on the part ofRespondent. 

Respondent's negligent misconduct was a result ofhis failure to respond to initial 

letters from ODC. Respondent did ultimately respond to the letters, but it sometimes 

required ODC to send additional letters to obtain the information needed for the 

investigation. 

C. There was injury. 

Injury is harm to a client, the public, the legal system, or the legal profession which 

results from a lawyer's misconduct. The level of injury can range from "serious" injury to 

"little or no" injury. A reference to "injury" alone indicates any level of injury greater than 

"little or no" injUry. "Potential injury" is the harm to a client, the public, the legal system or 
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legal profession that is reasonably foreseeable at the time ofthe lawyer's misconduct, and 

which, but for some intervening factor or event, would probably have resulted from the 

lawyer's misconduct. 

Respondent's clients, Mr. Lockhart and Mr. Bourne, suffered injury as the result of 

Respondent's misconduct. Both individuals were unaware ofwhat was happening in their 

cases because Respondent was not communicating with them, and were concerned when 

court ordered deadlines were missed. Mr. Lockhart and Mr. Bourne's cases were delayed 

by Respondent's misconduct. Moreover, Mr. Bourne's case was settled within a few 

months after new counsel was appointed, so apparently it was something that Respondent 

could easily have taken care of during the time frame that he served as counsel for Mr. 

Bourne had he been diligently working on the case. Mr. Lockhart's case continued with 

new appointed counsel, but he lost several months in his case waiting on Respondent to 

move forward with the case. 

The legal profession and legal system was damaged because of Respondent's 

misconduct. Mr. Lockhart testified that he does not 

"have a lot offaith in attorneys in as much as being state-appointed attorneys. 
[He felt] like if [he] would've had the funds to be able to pay [Respondent], 
then [Respondent] would've done the job on [his] case. But since, [he] didn't 
have the money and [Respondent] was court- appointed to [him], 
[Respondent] wasn't interested in helping. [He doesn't] have a whole lot of 
faith in court-appointed attorneys anymore." 

Tr. 13-14. Mr. Bourne testified in response to a question about his opinion of attorneys is 

that he tries 

"to kind of hold them to a higher standard because they are our 
representation against the court - well, not against the court but for 
ourselves. And if we can't rely on somebody to fight for us whenever our 
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voice needs to be heard, how can there be justice? How can there be a just 
ruling on anything? And [Respondent] showed a negligence in ethics and in 
[his] own trust in other attorneys. If [Respondent] does this, then who else is 
going to do it?" 

Tr. 110. This type of misconduct hurts the profession and system by not allowing 

defendants to depend on their court appointed counsel. 

The general public and the legal system were further injured by Respondent because 

ofhis denial ofrequests for continuances in his criminal matter. As an officer of the court, 

statements made by attorneys are accepted as honest and given deference and, in his 

position as an attorney, Respondent owes the public and the legal system truthful 

representations. By failing to be honest about what he said to a prosecutor and a magistrate, 

Respondent damaged the legal system because he affected opinions of attorneys. Further, 

the court system in Doddridge County now requires everything in writing, even from 

attorneys, to ensure such false misrepresentations don't affect the integrity of the court 

again, all as a result ofRespondent's misconduct. 

There was also injury to the legal profession due to Respondent's failure to respond 

to letters from ODC because it required additional work and expense on ODC to seek 

information in the investigation through additional mailings. 

D. There are several aggravating factors present. 

Aggravating factors are considerations enumerated under Rule 3.16 ofthe Rules of 

Lawyer Disciplinary Procedure for the Court to examine when considering the imposition 

of sanctions. Elaborating on this rule, the Scott Court held ''that aggravating factors in a 

lawyer disciplinary proceeding 'are any considerations, or factors that may justify an 

increase in the degree of discipline to be imposed. '" Lawyer Disciplinary Board v. Scott. 
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213 W.Va. 209, 216, 579 S.E. 2d 550, 557 (2003) quoting ABA Model Standards for 

Imposing Lawyer Sanctions, 9.21 (1992). The following are aggravating factors: 1) 

Respondent has prior disciplinary offenses as a result of his previous admonishments in 

two cases; 2) Respondent had a dishonest or selfish motive in lying about the requested 

continuances in his criminal case; 3) multiple offenses; 4) submission of false statements 

during the disciplinary process; and 5) refusal to acknowledge wrongful nature of conduct 

regarding his criminal case. 

E. There are no mitigating factors present. 

The Scott Court also adopted mitigating factors in a lawyer disciplinary proceeding 

and stated that mitigating factors "are any considerations or factors that may justify a 

reduction in the degree of discipline to be imposed." Lawyer Disciplinary Board v. Scott, 

213 W.Va. 216, 579 S.E.2d 550,557 (2003). There are no mitigating factors present in 

this case. Disciplinary Counsel would note that inexperience in the practice of law can be 

considered a mitigating factor. However, in this case, Respondent was admitted to the 

practice of law in 2006. Respondent's misconduct regarding his criminal matter started in 

2013 when he frrst denied the requested continuances, and continued lmtil his disciplinary 

hearing in 2016. The other misconduct occurred in 2015. Disciplinary Counsel does not 

believe that such should be considered an aggravating factor, as substantial experience in 

the practice of law should be considered aggravating, but also does not believe that it 

should be considered mitigating, as Respondent was at the threshold often (10) years of 

practicing law. 

Respondent provided a January 29, 2012 letter from David M. Schaffer, at 

Psychotherapy and Addictions Counseling about working with Respondent since 
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November 7, 2012. The letter noted that Respondent met "criteria the diagnosis for alcohol 

abuse and also for an adjustment disorder diagnosis related to the charge in living situation 

related to his son." Respondent's Ex. 2. Mr. Schaffer stated that he did not believe 

Respondent "meets the criteria for alcohol dependency." Id. The letter went on to note that 

Respondent had been attending appointments consistently and had done what was asked of 

him. rd. However, Respondent provided no testimony about any current or continued 

treatment. In Lawyer Disciplinary Board v. Hardison, 205 W.Va. 344, 518 S.E.2d 101 

(1999), the Supreme Court noted that the attorney provided 

"testimony ... regarding his long and difficult history with alcoholism. [The 
attorney] told the Board that he has in the past participated in a number of 
inpatient programs for the treatment of alcoholism and for a cross-addiction 
to pain pills. In November 1996, he was the subject of an involuntary 
commitment at Huntington State Hospital following an incident in which 
police were called to his home. [The attorney] also treated with Dr. Lee 
Neilan (deceased), a Charleston psychiatrist, on a monthly basis and attended 
Alcoholics Anonymous meetings on average four times per week. He takes 
Antabuse for alcohol addiction and Naltrexone for narcotic addiction. He 
clearly has diligently and aggressively attempted to deal with his problem." 

Id. at 350, 107. 

Further, the Supreme Court noted that the attorney "testified that his problems with 

alcohol were not a contributing factor to any ofhis conduct which gave rise to the various 

ethics complaints filed against him. The Board, nonetheless, believes [the attorney's] 

involuntary alcohol addiction most likely contributed to his conduct and his return to the 

practice of law should involve continuing treatment for his addictions." Id. The Supreme 

Court stated that it 

"is convinced that [the attorney's] problems stem from his alcoholism and 
drug addiction. We also believe this is an illness he did not ask for, does not 
want and cannot control. .. [T]he attorney recognizes he has a problem with 

RE AUREO IOS£PII MUNOZ) 
31 



alcohol dependency and has actively sought treatment. He has struggled 
valiantly against he addiction and has been hospitalized in inpatient 
programs, sought counseling, attended Alcoholics Anonymous, and is on 
drug therapy. Nonetheless, despite desperate resistance he continues to suffer 
from relapses. It is imminently clear to this Court that he cannot practice law 
at this time because ofhis impairment; we are not satisfied that he has fully 
recovered and has overcome the relapse problem so that he can competently 
practice his profession." 

Lawyer Disciplinary Board v. Hardison. 205 W.Va. 344, 351,518 S.E.2d 101, 108 (1999) 

While alcoholism can be considered as a mitigating factor, in this case, while 

Respondent submitted the letter, he provided no testimony either from himself or the 

treatment provider about any continued treatment or counseling. Further, the letter was 

dated January 29,2012, which was about eight months before Respondent was arrested for 

driving under the influence on September 22, 2012. Respondent did not provide any 

testimony showing that his continued misconduct in lying about the continuances, and the 

later misconduct in Mr. Lockhart and Mr. Bourne's cases, are attributed to any alcohol 

issues. 

IV. SANCTION 

The Rules ofProfessional Conduct state the minimum level ofconduct below which 

no lawyer can fall without being subject to disciplinary action. Syllabus Pt. 3, in part, 

Committee on Legal Ethics v. Tattersan, 173 W.Va. 613,319 S.E.2d 381 (1984), cited in 

Committee on Legal Ethics v. Morton. 186 W.Va. 43, 45, 410 S.E.2d 279,281 (1991). In 

addition, discipline must serve as both instruction on the standards for ethical conduct and 

as a deterrent against similar misconduct to other attorneys. In Syllabus Point 3 of 

Conunittee on Legal Ethics v. Walker, 178 W.Va. 150,358 S.E.2d 234 (1987), the Court 

stated: 
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In deciding on the appropriate disciplinary action for ethical 
violations, this Court must consider not only what steps would 
appropriately punish the respondent attorney, but also whether 
the discipline imposed is adequate to serve as an effective 
deterrent to other members of the Bar and at the same time 
restore public confidence in the ethical standards of the legal 
profession. 

Moreover, a principle purpose of attorney disciplinary proceedings is to safeguard the 

public's interest in the administration of justice. Daily Gazette v. Committee on Legal 

Ethics, 174 W.Va. 359, 326 S.E.2d 705 (1984); Lawyer Disciplinary Board v. Hardison, 

205 W.Va. 344,518 S.E.2d 101 (1999). 

With regard to Respondent's multiple failures to be diligent, Standard 4.42 of the 

ABA Model Standards for Imposing Lawyer Sanctions states that "[s ]uspension is 

generally appropriate when (a) a lawyer knowingly fails to perform services for a client 

and causes injury or potential injury to a client, or (b) a lawyer engages in a pattern of 

neglect causes injury or potential injury to a client. Suspension is also "generally 

appropriate when a lawyer is knows that he or she is violating a court order or rule, and 

causes injury or potential injury to a client or a party ..." under ABA Model Standards for 

Imposing Lawyer Sanctions 6.22. It is clear that the appropriate sanction in this matter is 

suspension based upon Respondent's knowing misconduct. Further, the case law in West 

Virginia concerning this type ofmisconduct has resulted in a suspension ofattorneys for a 

period of three months.8 The most recent case was Lawyer Disciplinary Board v. Sturm, 

237 W.Va. 115, 785 S.E.2d 821 (2016), wherein the attorney was given a suspension for a 

8Rutes of Lawyer Disciplinary Procedure allows a lawyer to be automatically reinstated to the 
practice oflaw under Rule 3.31 "[w ]hen a lawyer has been suspended for a period ofthree months or less . 
. . " A lawyer suspended "for a period ofmore than three months" has to go through a reinstatement process 
that could include a hearing under Rule 3.32 of the Rules of Lawyer Disciplinary Procedure. 
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period of three months following her violations of several Ru1es of Professional Conduct, 

including Rule 1.1, 1.3, 1.4, 1.81.14, 1.15, 1.16, 3.2, 8.1, and 8.4. It is noted that the 

attorney in Sturm had more rule violations and even multiple violations ofthe same rule. In 

that case, the Supreme Court of Appeals of West Virginia stated that: 

"[n]otwithstanding [the attorney's] conduct in the cases sub 
judice, [the attorney's] prior conduct establishes her 
propensity for ignoring requests from the ODC and this Court 
for information, as well as her pattern and practice offailing to 
file pleadings or appeals with courts and failing to 
communicate with her clients. Our concern with [the 
attorney's] conduct in these two cases is heightened by her 
testimony that she has ninety to one hundred clients and 
handles a lot of court-appointed cases. Some of these 
individuals are in great need ofcompetent legal services, and it 
may take more effort and diligence to meet with them in order 
to assure that their legal matters are being handled in a 
competent manner ... [W]e are extremely concerned about the 
repetitive nature of [the attorney's] conduct. . . [The 
attorney's] two prior admonishments failed to prevent her 
from representing similar conduct. Consequently, we find the 
recommended sanction ofreprimand ... to be too lenient given 
the repetitive nature of [the attorney's] misconduct." 

Id. at ---, 834. That court went to find that the misconduct was similar to the misconduct in 

Lawyer Disciplinary v. Conner, 234 W.Va. 648, 769 S.E.2d 25 (2015), and Lawyer 

Disciplinary Board v. Hollandsworth, No. 14-0022 (W.Va. Sept. 18, 2014)(unreported 

order). The attorney in Conner was given a ninety (90) day suspension for misconduct in 

three (3) client matters. Lawyer Disciplinary Board v. Conner, 234 W.Va. 648, 769 S.E.2d 

25 (2015). The first complaint involved the attorney's failure to communicate with her 

client and failure to file a criminal appeal for that client. Id. at 650~651, 27-28. The attorney 

was appointed to represent another client to appeal the denial of a petition for a writ of 

habeas corpus, and after failing to perfect the appeal, the attorney failed to appear before 
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the Supreme Court for a show cause hearing. Lawyer Disciplinary Board v. Conner, 234 

W.Va. 648, 651-652, 769 S.E.2d 25, 28-29 (2015). And lastly, the attorney failed to 

communicate with a client in a Family Court matter and failed to return her unearned fee. 

Lawyer Disciplinary Board v. Conner, 234 W.Va. 648, 652, 769 S.E.2d 25, 29 (2015). 

When the Family Court client filed an ethics complaint, the attorney then failed to respond 

totheODC. 

The case that is most on point is the Hollandsworth case, where the attorney was 

suspended for ninety (90) days after he failed to contact his client in a habeas matter even 

after being ordered to do so by the court. Lawyer Disciplinary Board v. Hollandsworth. No. 

14-0022 (W.Va. Sept. 18, 2014)(unreported order). The attorney in Hollandsworth was 

found to have violated Rules 1.3, 1.4(a), 1.4(b), 3.2, and 8A(d), which covered failure to be 

diligent by failing to pursue his client's habeas case, failure to communicate with his client 

about the case, failure to expedite litigation by failing to comply with court instructions to 

file the habeas petition, and engaging in conduct that was prejudicial to the administration 

of justice by not representing his court appointed client and new counsel had to be 

appointed. This is the same misconduct Respondent committed in Mr. Lockhart's and Mr. 

Bourne's cases. 

The most egregious misconduct by Respondent is his lying about his requests for 

continuances. ABA Model Standards for Imposing Lawyer Sanctions 6.12 states that 

"suspension is generally appropriate when a lawyer knows that false statements ... are 

being submitted to the court ... and takes no remedial action, and ... causes an adverse or 

potentially adverse effect on the legal proceeding." Respondent made false statements to 

the Magistrate Court, the Circuit Court, and the Supreme Court about him not asking for 

RI! ALPRI!D JOSEPH MUNO~ 35 



continuances in his criminal case. The testimony provided by the Magistrate and the 

prosecutor make clear that Respondent did make those requests. While Respondent was a 

defendant in the proceeding, Respondent was also an attorney and must follow the Rules of 

Professional Conduct, even when he is a defendant. 

In People v. Bamthouse, 775 P.2d 545 (Colorado 1989), an attomeywas suspended 

for one year and one day, when he filed false financial affidavit with the court, accused his 

wife's lawyer and guardian ad litem ofperjury, and filed duplicative motions in an effort to 

remove the guardian ad litem solely for the purpose ofharassing his wife and her counsel. 

The attorney had no prior discipline for misconduct. In the dissolution matter, the attorney 

represented himself at times and was represented by counsel at times. It was found that 

Respondent had lied about his fInances in the financial affidavit. In the case before the lIPS 

now, Respondent has continually lied about not moving for continuances. It is the same 

type ofmisconduct as that in the Barnthouse case. 

It is clear from case law in West Virginia that Respondent should be suspended for 

at least three months for his misconduct solely based upon Mr. Lockhart's and Mr. 

Bourne's complaints. When adding the additional complaint involving Respondent's false 

statements about his motions for continuances in his criminal matter, the suspension must 

be lengthened. The Barnthouse case shows a one year suspension for false statements made 

to court. Looking at the evidence and the precedent involving the same type ofmisconduct, 

Respondent should be suspended for a year for all ofhis misconduct. For the public to have 

confidence in our disciplinary and legal systems, lawyers who engage in the type of 

conduct exhibited by Respondent must be removed from the practice of law for some 

period oftime. A license to practice law is a revokable privilege and when such privilege is 
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abused, the privilege should be revoked. Such sanction is also necessary to deter other 

lawyers from engaging in similar conduct, and also to restore the faith ofthe victims in this 

case and of the general public in the integrity of the legal profession. 

v. RECOMMENDED SANCTIONS 

Rule 3.15 of the Rules of Lawyer Disciplinary Procedure provides that the 

following sanctions may be imposed in a disciplinary proceeding: (1) probation; (2) 

restitution; (3) limitation on the nature or extent of future practice; (4) supervised practice; 

(5) community service; (6) admonishment; (7) reprimand; (8) suspension; or (9) 

annulment. It is the position of Disciplinary Counsel that for his misconduct of his 

misconduct of failing to diligently represent Complainants, failing to communicate with 

Complainants, failing to expedite litigation for Complainants, failing to respond to 

disciplinary counsel, providing false information to disciplinary COlUlSel, and lying about 

his requests for continuances that Respondent's license should be suspended for a period of 

one year. 

For the reasons set forth above, the Hearing Panel Subcommittee recommends the 

following sanctions: 

a. 	 That Respondent's law license be suspended for one year; 

b. 	 That Respondent must comply with the mandates of Rule 3.28 of the Rules of 

Lawyer Disciplinary Procedure9 due to his suspension; 

9 Rule 3.28 sets forth the duties of suspended lawyers to notify clients among other requirements, 
including the ftling ofan affidavit about the notification to clients, accounting ofclient funds, providing an 
address to reach the lawyer, and the name of all jurisdictions and courts the lawyer is admitted to practice. 
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c. That Respondent be required to petition for reinstatement pursuant to Rule 3.3210 

of the Ru1es ofLawyer Disciplinary Procedure; 

d. That Respondent be ordered to complete an additional six (6) hours of continuing 

legal education during the current reporting period, specifically, three (3) hours in 

the area of ethics and office management and three (3) hours in the representation 

of clients in petitions for writ of habeas corpus, in addition to the hours already 

required; 

e. That upon Respondent's reinstatement, he would be placed on one (1) year of 

supervised practice by an active attorney in his geographic area in good standing 

with the West Virginia State Bar and agreed upon by the ODe. The goal of the 

supervised practice will be to improve the quality and effectiveness of 

Respondent's law practice to the extent that Respondent's sanctioned behavior is 

not likely to recur; 11 and 

10 Rule 3.32 provides the procedure for reinstatement following a suspension that is longer than 
three months. If the HPS determines that Respondent should be suspended for three months or less, Rule 
3.31, which allows for automatic reinstatement without the filing of a reinstatement petition, would apply. 

11 If the HPS chooses to recommend a suspension longer than three (3) months, which would 
require Respondent to undergo the reinstatement process under Rule 3.32, Disciplinary Counsel would note 
that pursuant to Lawyer Disciplinary Board v. Scotchel, 234 W.Va. 627, 768 S.E.2d 730 (2014), 
recommendations regarding Respondent's reinstatement should be made at the time Respondent seeks 
reinstatement and not at this time. 
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f. 	 Respondent be ordered. to pay the costs ofthese proceedings pursuant to Rule 3.15 

ofthe Ru1es of Lawyer Disciplinary Procedure,12 

Accordingly. the Hearing Panel Subcommittee recommends that the Supreme Court of 

Appeals adopt these findings of fact, conclusions of law, and recommended sanctions as set forth 

above. Both the Office ofDisciplinary Counsel and Respondent have the right consent or object 

pursuant to Rule 3.11 of the Ru1es of Lawyer Disciplinary Procedure. 

Timothy aught, Esquire 
Chairperson ofthe 
Hearing Panel Subcommittee 

Date: 4-J..-17 

Jay T. McCamic, Esquire 
Hearing Panel SUbcommire I

Jj3 If

12 The Supreme Court of Appeals of West Virginia has issued a directive to the ODC regarding 
payment of disciplinary costs: 

The [ODC] shall send a letter to a disciplined lawyer against whom a judgment has been 
issued to remind the lawyer of the money owed, noting that post-judgment interest will 
accrue as per state Code... Furthermore, the letter is to advise the recipient to send a check 
for the full amount or to contact the ODe to establish a payment plan. 

Rule 24(d) of the Rules ofAppellate Procedure states that "[i]fthe Court directs that costs be paid 
in connection wi1h a lawyer ... disciplinary action, disciplinary counsel shall, within twenty days ofentry 
of the applicable order, memorandum decision, or opinion, provide the Court and the respondent in the 
disciplinary action with a certified statement ofthe costs as specified by the Court." At that point, ODC will 
provide an itemized list of costs and ODC will still send' a letter to Respondent regarding disciplinary costs, 
but this information is to make Respondent fully aware of the requirements regarding disciplinary costs. 
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Mr. William R. Barr, Layperson 
Hearing Panel Subcommittee 

Date: ~7 
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CERTIFICATE OF SERVICE 

This is to certify that I, Jessica H. Donahue Rhodes, Lawyer Disciplinary Counsel for 

the Office ofDisciplinary Counsel, have this day, the 11th day ofApril, 2017, served a true 

copy of the foregoing "REPORT OF THE HEARING PANEL SUBCOMMITTEE" 

upon Respondent Alfred Joseph Munoz by mailing the same via United States Mail, with 

sufficient postage, to the following address: 

Alfred Joseph Munoz, Esquire 
Post Office Box 165 
Parkersburg, West Virginia 26102 

Notice to Respondent: for the purpose of filing a consent or objection hereto, 

pursuant to Rule 3.11 ofthe Rules ofLawyer Disciplinary Procedure, either party shall have 

thirty (30) days from today's date to file the same. 

J sica H. Donahue Rhodes 


