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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

NO. 16-0431 

RYAN CHRISTOPHER BOWEN, 

Petitioner, 

v. 


STATE OF WEST VIRGINIA, 


Respondent. 

SUMMARY RESPONSE ON BEHALF OF THE RESPONDENT 

Comes now the Respondent, the State of West Virginia, by counsel, Julie A. Warren, 

Assistant Attorney General, and files the within summary response in opposition to the 

Petitioner's Brief. 

I. STATEMENT OF THE CASE 

Ryan Christopher Bowen ("Petitioner"), was indicted on a charge of grand larceny, in 

violation of W. Va. Code § 61-3-13(a), by the Circuit Court of Mingo County. App. Vol. 1 at 

33-34. The Indictment alleged that Petitioner stole 124 steel tie plates, the approximate value of 

which totaled $4,960.00. ld. at 33. 

At trial, Cpl. Norman Mines, from the Mingo County Sheriffs Department, testified that 

he responded to a 911 call from Norfolk Southern representatives, advising that metal tie plates 

from railroad property had been discovered in a truck beside a residence belonging to John 

Tincher. ld. at 101-05. The truck was discovered to belong to Petitioner. ld. When 

questioned, Petitioner claimed that Mr. Tincher told him he could have the metal, but he would 
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not make a statement to this effect because he "didn't want to be a rat." ld. at 106, 124. During 

the course of the investigation, Cpl. Mines took a statement from Petitioner wherein he offered 

no info11l1ation to indicate that he believed he had pennission to take the property. ld. at 115-18, 

128. Ricky Lee, the track supervisor for Norfolk Southern's Williamson yard, testified that he 

never gave Petitioner permission to take the metal tie plates, nor did he have the authority to do 

so, and that the metal ties were taken from railroad property. Id. at 137, 143-44, 146, 148. 

Petitioner did not present any evidence at trial. ld. at 158. However, based on the 

State's evidence, Petitioner submitted a jury instruction on a "bona fide claim of right," which 

the circuit court accepted as "a clear statement of the law" pursuant to State v. Kelly, 175 W. Va 

804,338 S.E.2d 405 (1985) (per curiam). ld. at 162-64, 169. The State then requested that the 

instruction clarify that "[j]ust because [Petitioner] was mistaken that it wasn't a crime does not 

make it not a crime," because "any mistake of law by [Petitioner] is not a defense to that crime." 

Id. at 165, 169. Petitioner's counsel argued that such language is "not relevant" and 

"confusing." ld. at 165, 170-72, 174. The circuit court determined to include the following 

language in the instruction to distinguish between a mistake of fact and mistake oflaw: 

The Court instructs the jury that one who takes property in good faith under fair 
color or claim of title, honestly believing that he or she is the owner or has a right 
to take it, is not guilty of larceny, even though he or she may be mistaken in such 
belief, since in such case the felonious intent is lacking. If you have a reasonable 
doubt whether or not the defendant had a bona fide claim of ownership to the 
specific property and therefore, had no intent to steal, you must find the defendant 
not guilty. However, a defendant's mistaken belief of the law is not a defense to 
the crime committed. 

.. 

ld. at 174, 186. The jury was then instructed that to find Petitioner guilty of larceny, they must 

find that Petitioner "did unlawfully, knowingly, intentionally, larcenously and feloniously steal, 

take and carry away [124] steel tie plates valued at over $1,000.00, that belonged to Norfolk 

Southern Railroad ...." ld. at 186. During closing, the State argued that "the fact that he did not 
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know - if he really believes it wasn't a crime is not a defense," then clarified that "whether 

[Petitioner] truly thought it was not unlawful is not a defense to this crime." ld. at 194-95. The 

State analogized that driving 55 mph in a 45 mph zone is still speeding even if one thought the 

speed limit was 55 mph. ld. at 195. Petitioner's counsel also explained the bona fide claim of 

right instruction as it relates to Petitioner's factual claim that "John Tincher said [he] could" take 

the items, creating reasonable doubt that he acted with the "specific intent" to "knowingly, 

willfully, feloniously tak[ e] property" from Norfolk Southern, and thereby discrediting the Grand 

Larceny charge. ld. at 200-01. On rebuttal, the State reminded the jury that John Tincher did 

not have the authority to give away property that he did not own. ld. at 206. 

The jury found Petitioner guilty of grand larceny.l The circuit court sentenced Petitioner 

to a term of 6 months to 2 years to be served at the Anthony Correctional Center. App. Vol. I at 

4-5, 7-9, 13; App. Vol. II at 210-11. 

II. ARGUMENT 

a. Standard of Review 

While this Court has held that "[a] trial court's instructions to the jury must be a correct 

statement of the law and supported by the evidence," when challenged on appeal "fj]ury 

instructions are reviewed by determining whether the charge, reviewed as a whole, sufficiently 

instructed the jury so they understood the issues involved and were not mislead by the law." 

Syl. Pt. 4, State v. Guthrie, 194 W. Va. 657,461 S.E.2d 163 (1995). "A jury instruction cannot 

be dissected on appeal; instead, the entire instruction is looked at when determining its 

accuracy," and thus, "[a] trial court ....has broad discretion in formulating its charge to the jury, 

so long as the charge accurately reflects the law." ld. This Court extends "[d]eference .... to a 

1 Petitioner later filed a post-conviction motion for acquittal on the grounds that the inclusion of the "ignorance of 
the law" language into the "bona fide claim of right" instruction was confusing. App. Vol. III. The circuit court 
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trial court's discretion concerning the specific wording of the instruction, and the precise extent 

and character of any specific instruction will be reviewed only for an abuse ofdiscretion." Id. 

b. 	 The Circuit Court's Instruction to the Jury Concerning a Bona Fide Claim of 
Right was Legally Sound 

The circuit court's "bona fide claim of right" instruction was a correct statement of the 

law. Because the question of "[w ]hether a claim of right under which property has been so 

taken was bona fide, or only pretended, is generally a question of fact for the jury," the circuit 

court instructed the jury accordingly. Syl. State v. Bailey, 63 W. Va. 668, 60 S.E. 785 (1908). 

However, it was also proper for the circuit court to include language in the "bona fide claim of 

right" instruction that distinguished a mistakes of law and mistakes of fact, as the later negates 

the element of intent that is required to convict Petitioner of grand larceny. See Harner v. Price, 

17 W. Va. 523, 544 (1880) ("The ground of this distinction between ignorance of law and 

ignorance of fact seems to be, as every man of reasonable understanding is presumed to know the 

law, and to act upon the rights, which it confers or supports, when he knows all the facts, it is 

culpable negligence in him to do an act. . . But no person can be presumed to be acquainted with 

all matters of fact; neither is it possible by any degree of diligence in all cases to acquire that 

knowledge; and therefore an ignorance of fact does not import culpable negligence.") 

A "bona fide claim of right" relies upon a mistake of fact that "must [be] reasonable and 

based on circumstances and facts which would lead a reasonable person to think he had a right to 

go on the land and procure his property, he was not guilty of any offense." State v. Travis, 139 

W. Va. 363, 371, 81 S.E.2d 678,683 (1954). Here, Petitioner's entire "bona fide claim ofright" 

defense centered on a self-serving statement that he made to Cpl. Mines claiming that John 

Tincher said he could take the metal tie plates. Mr. Tincher was not called to testify to 

denied the motion. Id. at 8. 
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corroborate Petitioner's statement, and no facts were presented at trial to suggest it was 

reasonable for Petitioner to believe Mr. Tincher had the right to make such a conveyance. 

In fact, based on the evidence, a jury could have determined that Petitioner's actions were 

based on a mistake of law. Cpl. Mines testified that Petitioner refused to provide investigators 

with an official statement to affirming his claim of right because he "didn't want to be a rat." 

Based on this testimony, the jury could reasonably conclude that Petitioner never believed 

Mr. Tincher had the right to give him the property, but that he took the property anyway without 

having contemplated that this act would constitute grand larceny. This mistake oflaw would not 

qualify for the "bona fide claim of right" defense, and thus, it was legally sound and proper for 

the circuit court to instruct the jury accordingly. 

Furthermore, because the law draws a clear distinction between a mistake of fact and a 

mistake of law, Petitioner's argument that the circuit court's instruction outlining this distinction 

is "a logical contradiction" and that it misled the jury is misplaced. Pt'r's Br. at 10. Moreover, 

both the State and Petitioner took the opportunity during their closing statements to further 

explain this distinction. The jury was free to determine that Petitioner's self-serving statement 

was not a compelling defense to the grand larceny charge, and there is no merit to the argument 

that they were otherwise misled by the jury instructions. Finally, it is unlikely that the language 

in the "bona fide claim of right" instruction had a substantial impact on the outcome of the case, 

given the shortage ofevidence presented at trial in support ofPetitioner's claim. 

* * * 
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III. CONCLUSION 


For the reasons herein stated, the State of West Virginia respectfully requests that the 

Court affirm the conviction of the Circuit Court ofMingo County, West Virginia. 

Respectfully submitted, 

STATE OF WEST VIRGINIA 
Respondent, 

By counsel, 

. WARREN (WV Bar No. 9789) 
ant Attorney General 

Quarrier Street, 6th Floor 
harleston, WV 25301 

Telephone: 304-558-5830 
Fax: 304-558-5833 
E-mail: Julie.A.Warren@wvago.gov 
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CERTIFICATE OF SERVICE 


I, Julie A. Warren, Assistant Attorney General, do hereby certify that I have served a true 

copy of a "Summary Response on Behalf ofthe Respondent" upon counsel for the Petitioner by 

depositing said copy in the United States mail, with first-class postage prepaid, on this 14th day 

ofOctober, 2016, addressed as follows: 

Paul Andrew Montgomery 
Public Defender Corp. 
30th Judicial Circuit 
P.O. Box 301 
Williamson, WV 25661 


