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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. 16-0431 

RYAN CHRISTOPHER BOWEN, 

Petitioner, 

v. 


STATE OF WEST VIRGINIA, 


Respondent. 

Petitioner's Reply Brief 

Comes now the Petitioner, Ryan Christopher Bowen, by counsel, Paul 

Montgomery, and files the within brief in reply to the Summary Response on Behalf of 

the Respondent. 

REPL Y ARGUMENT 

A. 	 Altering the "bona fide claim of right" instruction by incorporating the 
instruction supplied by the state dispenses with any meaningful mens rea 
requirement thereby permitting a reasonable jury to convict for otherwise 
innocent conduct. 

Fundamentally, the trial court's failure to properly instruct on "bona fide claim 

of right" allowed for the conviction of Mr. Bowen, a nonresident citizen living in Ohio, 

for engaging in conduct while in Williamson, West Virginia - taking away unwanted 

metal for scrap recycling - that, absent the requisite criminal intent, is otherwise 

innocent conduct, and indeed, occurs every day throughout the country. The constant 

running through the case law is that where the same conduct can be either criminal or 

innocent, depending purely on the intent of the actor, courts are required to defme the 
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requisite criminal intent in such a manner so as to enable the jury to make this crucial 

distinction. Here, the jury was given such a tool - the required "bona fide claim of 

right" instruction - to allow for it to properly draw the line in evaluating Mr. Bowen's 

conduct as either an honest mistake or the requisite criminal culpability. This is the fatal 

flaw in the state's prosecution of Mr. Bowen. 

Mr. Bowen's request to instruct the jury on "bona fide claim of right" was 

legally sound as proffered. AR vol II, 162-164. Initially, the trial court granted precisely 

this instruction after hearing argument in response to the state's objection challenging it 

on sufficiency of evidence grounds. Id at 163-164, 171 In. 18-20. Failing there, then 

counsel for the state took the position that Mr. Bowen's proffered instruction was a 

misstatement of law. Id at 165 In. 6-11. Despite the court's ruling to instruct and fmding 

Mr. Bowen's proffer as "a clear statement of the law[,]" state's trial counsel maintained 

this position, persisting in argument for alteration.ld at 162-64, 169. 

"It is reversible error to give an instruction which is misleading and misstates 

the law applicable to the facts." Syl. Pt. 4, State v. Travis, 139 W. Va. 363, 363, 81 

S.E.2d 678,679 (1954). Finally, the court, at the urging of the state, refused to give Mr. 

Bowen's proffered instruction to the effect that if he was acting in good faith when 

taking the unmarked metal from behind John Tincher's house, then he could not be 

convicted under W. Va. Code § 61-3-13 [2015] without incorporating into it the mistake 

o/law instruction supplied by the state.ld at 174. 

* * * 
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Upon fmal instruction to the jury, the resulting "bona fide claim of right" 

instruction concluded with the incorporated instruction supplied by the state: 

The Court instructs the jury that one who takes property in good faith 
under fair color or claim of title, honestly believing that he or she is the 
owner or has a right to take it, is not guilty of larceny, even though he or 
she may be mistaken in such belief, since in such case the felonious 
intent is lacking. Ifyou have a reasonable doubt whether or not the 
defendant had a bona fide claim ofownership to the specific property 
and therefore, had no intent to steal, you must find the defendant not 
guilty. However, a defendant's mistaken belief of the law is not a 
defense to the crime committed. 

AR vol II, 186 (emphasis supplied for the portion supplied by the state). 

In so doing, the court ignored binding authority, as well as persuasive authority. Indeed, 

the "bona fide claim of right" instruction as submitted by Mr. Bowen was a virtually 

verbatim quotation from State v. Kelly, 175 W. Va. 804, 808, 338 S.E.2d 405, 409 

(1985), which was the legal standard directly on point. "It is reversible error to give an 

instruction which is misleading and misstates the law applicable to the facts." SyI. Pt. 4, 

State v. Travis, 139 W. Va. 363, 363, 81 S.E.2d 678, 679 (1954). Moreover, the trial 

court's "bona fide claim of right" fmal instruction to the jury became at odds with a 

long line of precedent dictating that a mens rea requirement should be read so as to 

separate wrongful conduct from "otherwise innocent conduct." 

B. 	 Reversal is necessary because a review of the entire trial record cannot 
remove the prejudice to Mr. Bowen by this erroneous instruction 
leaving the jury unable to make this crucial distinction in the law. 

The instruction as given and as argued by the state eliminated one of the 

essential elements of grand larceny: that the stealing is done "knowingly." AR vol II, 

186 (larceny, fmal instruction); Id at 65 (reading of indictment in open court). An 

erroneous instruction raises a presumption of prejudice. State v. Mason, 162 W.Va. 297, 

306,249 S.E. 2d 793, 799 (1978). Rather than the state's dissection of the trial court's 
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"bona fide claim of right" instruction on appeal, the entire instruction should determine 

its accuracy-so that the jury understood the issues involved and were not mislead by 

the law. SyI. Pt. 4, State v. Guthrie, 194 W. Va. 657,461 S.E.2d 163 (1995). 

Further, in its Summary Response Brief, on page four, the state analyses Harner 

v. Price, to support the legal soundness of the trial court's break in precedent on the 

legal standard for a "bona fide claim of right" instruction. 17 W. Va. 523, 544 (1880) (a 

contracts and equity case dealing with distinctions between mistake of fact and mistake 

of law). However, the Harner case adds, albeit nominal, support to the Petitioner's 

argument at criminal law rather than detracts because it highlights the incongruity of 

principles as applied in this case-that one would seek, let alone that Mr. Bowen sought 

at trial, a defense under mistake of law in that the West Virginia Code had some statute 

permitting larceny under certain circumstances. See at 17 W. Va. 523, 544 (1880). A 

such Harner v. Price, supra, lends additional support to Mr. Bowen's trial objection, 

arguing that revising the "bona fide claim of right" legal standard by incorporating the 

state's "mistake oflaw" instruction was, indeed, "not relevant" and "confusing." AR vol 

II, 165, 169. Likewise, the state's reliance on State v. Travis bolsters Mr. Bowen's 

argument rather than diminishes it. 139 W. Va. 363, 371, 81 S.E.2d 678, 683 (1954). 

Because Mr. Bowen's request to instruct the jury on "bona fide claim of right" was 

legally sound as proffered, and citing to the trial court State v. Kelly, 175 W. Va. 804, 

338 S.E.2d 405 (1985) as guidance. AR vol II, 162-164. 

Attacking and characterizing the supporting evidence at trial for "bona fide 

claim of right" on appeal as merely one self-serving statement by the defendant without 

addressing all other supporting evidence factors of the openness of the taking and all 
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other surrounding circumstances is merely a retro challenge to the trial court's 

evaluation of, and decision on, the evidence rather than any meaningful support of the 

purported legal soundness of the instruction or an alternative argument for harmless 

error. 

One may take the property of another honestly but mistakenly believing 
... that the owner has given him permission to take it as he did. In ... such 
event, he lacks the intent to steal requiredfor larceny, even though his 
mistaken but honest beliefwas unreasonable. As to how the defendant 
can prove his claim that he actually had such an honest belief, it has been 
pointed out that the openness ofthe taking, as well as the reasonableness 
ofthe belief, though not conclUSive, will buttress his claim ofgoodfaith. 

State v. Kelly, 175 W. Va. 804,808,338 S.E. 2d 405, 409 (1985) (quoting W. LaFave & 
A. Scott, Handbook on Criminal Law 638 (1972) (emphasis supplied). 

As such, a review of the entire record cannot remove the prejudice to Mr. Bowen from 

giving the erroneous instruction on his defense to the jury in where his conduct can be 

either criminal or innocent, depending purely on his intent as the taker. "It is reversible 

error to give an instruction which is misleading and misstates the law applicable to the 

facts." Syl. Pt. 4, State v. Travis, 139 W. Va. 363,363,81 S.E.2d 678,679 (1954). 

Further, incorporating the state's proffered instruction into Mr. Bowen's 

proffered instruction negated the criminal intent for larceny. Moreover, a copy of the 

final charge containing the erroneous instruction was provided to the jury during 

deliberations. AR vol II, 209. Therefore, reversal is necessary because the court erred in 

defining the requisite criminal intent in such a manner so as to enable the jury to make 

this crucial distinction. 

* * * 
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C. 	 De novo review applies because Mr. Bowen's objection was a challenge as a 
matter of law to the court's inclusion of a certain instruction into the legal 
standard for "bona fide claim of right." . 

The Respondent cites exclusively to State v. Guthrie, 194 W. Va. 657, 461 

S.E.2d 163 (1995), as authority for applying the appropriate standard of review in this 

case. Summary Response Br., 3-4. Mr. Bowen agrees. However, the matter under 

review is not merely the "precise extent and character of' the jury instruction on "bona 

fide claim of right" but whether its legal standard was given properly so the jury 

"understood the issues involved and were not mislead by the law." Syl. Pt. 4, State v. 

Guthrie, 194 W. Va. 657, 461 S.E.2d 163 (1995). Incorporating an undistinguished, 

uncited, mistake oflaw, or some rewording of the axiom of "ignorance of the law is no 

excuse," instruction into the well-established legal standard for "bona fide claim of 

right," a mistake of fact defense, is unprecedented. Mr. Bowen's objection was a 

challenge as a matter of law to the court's inclusion of this certain instruction into the 

legal standard for "bona fide claim ofright." 

Therefore, de novo review applies because Mr. Bowen's objection challenged 

the trial court's "bona fide claim of right" instruction as an inaccurate reflection of the 

law that failed to instruct the jury so they understood the issues involved and were not 

misled by the law. 

* * * 
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CONCLUSION 


For the reasons stated herein and the Petitioner's Brief, Mr. Bowen respectfully 

requests that the judgement of the Circuit Court of Mingo County be reversed and 

remanded for new trial, and that the Petitioner be immediately released from 

imprisonment and restored to his pre-trial bond status. 

Respectfully submitted, 
Ryan Christopher Bowen 

By counsel, 

!!!~~~ 

W. Va. BarNo. 11479 
Assistant Public Defender 
52 West Second Avenue 
Williamson, WV 25661 
Telephone: 304.235.6011 
Email: paul.montgomeryjd@gmai1.com 

Counsel for the Petitioner 
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CERTIFICATE OF SERVICE 


I, Paul A. Montgomery, do hereby certify that I have served a true copy of the 

Petitioner's Reply Brief upon counsel for the Respondent by depositing said copy in the United 

States mail, with fIrst-class postage prepaid, on this .3 (~ay of (f}d-~ , 2016, 

addressed as follows: 

Office of the Attorney General 
Julie A. Warren, Assistant Attorney General 
State Capitol Building 1 Rm. E-26 
1900 Kanawha Boulevard, East 
Charleston, WV 25305 

jJ~/(,1£~(T--
Paul A. Montgomery 

W. Va. BarNo. 11479 


