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RESPONSE TO ASSIGNMENT OF ERROR 

The trial court did not abuse its discretion in declining to instruct the jury on voluntary 
intoxication. 

STATEMENT OF THE CASE 

At 8:08 a.m. on June 19, 2011, Raleigh County Emergency Operations Center received a 911 call 

from Jeffrey Redden, calling from his trailer in Pemberton, Raleigh County, West Virginia. Mr. Redden 

requested an ambulance because he "had found a female in the residence with him and thought she 

was deceased." AR 637. 

Emergency medical responders found the body of thirty-five year old Rhonda McCoy buried 

under a "pile of laundry" in the back bedroom of Mr. Redden's two-bedroom trailer. Ms. McCoy had 

been dead for five to eight hours, making her estimated time of death between midnight and 3:00 a.m. 

on June 19, 2011. AR 654-656. 

Crime scene photographs showed that Ms. McCoy's body was buried "so that all you could see 

was the top of her hair sticking out." As emergency responders uncovered her body, they observed that 

her throat had been cut open "from ear to ear" and that she had suffered multiple additional cuts and 

wounds, including "defensive wounds as if she were trying to fight back as she was being stabbed." AR 

658-661. 

Dr. Nabila Haikal, West Virginia Medical Examiner's Office, testified at trial and her Report of 

Death Investigation was introduced into evidence. AR 1994-2001. Ms. McCoy died as a result of 

twenty-three distinct stab wounds and cuts to her head, neck, torso and upper extremities. Ms. McCoy 

was nearly beheaded by a "wide, gaping ... cut across the neck," seven inches in length, which sliced 

through her voice box and carotid arteries. Dr. Haikal testified that Ms. McCoy's death would "not have 

been instantaneous" but would have taken "a matter of minutes." Dr. Haikal explained that, once Ms. 

McCoy's throat had been sliced, she would have been unable to call out but that she would have made 
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"gurgling" sounds. Dr. Haikal also testified that Ms. McCoy had been stabbed between her ribs and into 

her lung, at a depth of approximately six inches. AR 681-693. 

Upon law enforcement's arrival at the murder scene moments after 8:08 a.m. on June 19, 2011, 

deputies observed a trail of blood drops leading from Mr. Redden's trailer to a nearby residence 

occupied by the petitioner, Brian Hayslett (hereinafter Hayslett) and his paramour, Lisa Meador.1 AR 

696-698. Raleigh County Sheriffs Office Captain Bare followed the blood trail and found Ms. Meador 

there. As Captain Bare was speaking with Ms. Meador, Hayslett's mother drove up, with Hayslett as her 

passenger. 

Captain Bare approached Hayslett and observed that he was not impaired and that he expressed 

no distress, surprise or confusion. Captain Bare advised Hayslett of his Miranda rights. AR 1008-1011. 

Captain Bare then recorded his on-scene interview with Hayslett at 9:50 a.m. on June 19, 2011. The 

recording was played for the jury and a transcript was introduced for the appellate record. AR 1012

1016, 2021-2031. 

In Hayslett's first version to Captain Bare, he stated that he had "drank some Lord Calvert" at 

Mr. Redden's trailer during the evening hours of June 18, 2011. He denied ever returning to Mr. 

. Redden's residence. He claimed to have "no idea" why there was a blood trail from Mr. Redden's trailer 

to Hayslett's home. When Captain Bare inquired about Hayslett's bleeding fingers, Hayslett claimed that 

he had been injured at work two days earlier. Finally, after Captain Bare continued to confront him, 

Hayslett confessed. 

HAYSLETI: She just was up there dancing for me and Jeff and nobody told 
her to, and then we come outside and she was like well you owe me money. 

*** 

HAYSLETI: And she said well I'm going to tell your old lady then. 

BARE: Okay. 

lDuring trial Ms. Meador often was referred to as Hayslett's "wife." 
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HAYSLETI: And that was that. 


BARE: So what did you do then? 


HAYSLETI: Just went back to my house and come back here and that was 

that. 


BARE: Were you mad when you went back to your house? 


HAYSLETI: Uh-huh. (yes). 


*** 

BARE: Okay. So you ... drove home and then you walked back up 
here, is that right? 

HAYSLETI: Yeah. 

BARE: Okay. You walked back up here with ... a hunting knife. Is that right? 

You have to say "yes" or "no." 


HAYSLETI: Yes. 


*** 

HAYSLETI: Of course I, so you know what I mean, just talked to her and she 
was still saying that shit, so I didn't want her telling myoid lady nothing. 

*** 

BARE: I see what happened, but I want you to tell me what happened. 

I mean I can see it, but I want you to tell me. 


HAYSLETI: I just stabbed her in the throat. 


BARE: Stabbed her in the throat. How many times did you stab her? 


HAYSLETI: I don't know. 


BARE: A bunch? 


HAYSLETI: I don't know, I guess. 


BARE: Did you cut your ... hand during the altercation? 


HAYSLETI: Yeah. 


BARE: Was she fighting you? 


HAYSLETI: No. 
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BARE: No. She was just saying she was still going to your wife and you 
pulled out the knife and cut her throat? 

HAYSLETT: Yeah. 

*** 

BARE: I mean did you try to hide her body or anything? 


HAYSLETT: No. Threw clothes over her I guess. 


BARE: Alright. Where you stabbed her, is that where ... where she's 

laying right now is that where you stabbed her? 

HAYSLETT: Yeah. 

AR 2024-2028. 

Hayslett also claimed to recall that Ms. McCoy had let him into Mr. Redden's trailer after he 

knocked on the door, and that he did not know why she would have walked with him into the back 

bedroom where she would be murdered. He claimed that he had no idea what had happened to his 

bloody clothes and also repeatedly denied knowledge of what had happened to the murder weapon. 

Hayslett made no claim of intoxication or of drug use or of amnesia or of "blackout." AR 2021-2031. 

Two other deputies had contact with Hayslett outside of the murder scene on the morning of 

June 19, 2011. One was Raleigh County Sheriff's Office Sergeant Redden. Due to statements being 

made by Hayslett's mother, (discussed below), Sgt. Redden asked Hayslett if he had "killed anyone 

besides Rhonda McCoy." Hayslett responded that he had not killed anyone else and that "he had just 

said that earlier because he was angry." AR 70S-706. Sgt. Redden testified that Hayslett expressed no 

distress or confusion over the unfolding events. Instead, Hayslett inquired as to what penalties he might 
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face and as to what consequences there might be for "anyone that may have helped him." He did not 

specifically refer to his mother, Donna Daniels. AR 700, 702-703.2 

Raleigh County Sheriffs Office Detective Suman also had contact with Hayslett at the scene on 

the morning of June 19, 2011. Detective Suman photographed Hayslett, documenting that he was 

uninjured except for the cuts on his two fingers. Detective Suman testified that Hayslett's demeanor 

was "normaL" While Detective Suman was taking photographs, Hayslett stated, "I did it, let's go, what 

are we waiting on." AR 983-986. 

Deputies also dealt with Hayslett's mother, Ms. Daniels, outside of the murder scene on the 

morning of June 19, 2011. She led deputies to the woods where - - despite Hayslett's claims to Captain 

Bare - - Hayslett had thrown the bloody Buck knife that he had used to butcher Ms. McCoy. AR 824

830. The undisputed forensic evidence at trial was that Ms. McCoy's blood was on the blade of that 

knife. AR 849-850. 

At trial, Mr. Redden testified about the events of June 18, 2011, preceding his discovery of Ms. 

McCoy's body buried under discarded clothing in his back bedroom on the morning of June 19, 2011.3 

He testified that the back bedroom where Ms. McCoy's body was buried was used only for storage, and 

that he rarely entered that room. AR 735-736. On the morning of June 19, 2011 he awoke to find Ms. 

McCoy's purse "dumped out on the living room floor." The front door of his trailer was open and he 

found Ms. McCoy's body in the back bedroom "completely covered up with clothes." AR 738-739, 742

743. 

Z The undisputed evidence that Hayslett's mother, Ms. Daniels, harbored and assisted Hayslett after she knew 
that he had murdered Ms. McCoy was addressed in a trial court instruction based upon W.Va. Code §61-11-6. 
Under this statute the mother of the perpetrator is immune from prosecution as an accessory after the fact. 
There was no defense objection to the instruction. AR 1350-1351, 1424. 

3 Petitioner's Brief (at 1) alleges that Mr. Redden was one of Hayslett's drug suppliers. There was no evidence to 
corroborate Hayslett's testimony in this regard, and Hayslett denied knowing the last name of his other alleged 
supplier - - someone named "David," who he had known "for years." AR 1254. 
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Mr. Redden explained that on the day before - - June 18, 2011 - - Ms. McCoy and Hayslett had 

been drinking with friends at Mr. Redden's residence. Hayslett and Ms. McCoy walked away for a while, 

and then returned. Hayslett was "real, real mad" because Ms. McCoy threatened to "tell (Hayslett's) 

wife something" and claimed that Hayslett owed her $20.00. Hayslett "was calling her a bitch, a whore" 

and warned Ms. McCoy, "you ain"t going to F'ing tell my wife anything." Mr. Redden told Hayslett to 

leave, and saw no more of him. AR 746-748.4 Later in the evening, after other visitors had left, Ms. 

McCoy went into the front bedroom - - not the back bedroom in which she was murdered - - and went 

to sleep. AR 744. According to the evidence, this was the last time that anyone other than Hayslett saw 

Ms. McCoy alive. Mr. Redden also testified that, throughout June 18, 2011, Hayslett was not drinking 

and "didn't seem to be staggering or nothing" and "wasn't drunk." AR 746. 

According to Petitioners Brief (at 2), "(a)fter (Hayslett) returned to his home, (he) started 

drinking on the five 22 ounce beers in his refrigerator ...." Hayslett testified at trial that he drove home 

from Mr. Redden's residence and "got a beer out and started drinking." AR 1237. He did not testify that 

he finished even one beer. Enough was left of the alleged five beers that, as stated in Petitioner's Brief 

(at 3), it was all poured out at approximately 9:30 p.m. on June 18, 2011 by Ms. Meador and his mother, 

Ms. Daniels. AR 958-1122. Neither Ms. Meador nor Ms. Daniels offered testimony that they observed 

Hayslett consume any alcoholic beverages or any drugs throughout June 18, 2011 and June 19, 2011. AR 

933-980, 1099-1167. No one other than Hayslett offered testimony as to his purported consumption, 

and he testified that his last consumption of alcohol or drugs was when he returned home from Mr. 

Redden's trailer and drank from one beer at approximately 12:30 to 1:00 p.m. on June 18, 2011. AR 

4 According to Petitioner's Brief (at 2), Hayslett left Mr. Redden's residence at this point "to diffuse the 
situation." The citation in Petitioner's Brief - - AR 1237 - - does not support this contention. Rather, the citation 
is to Hayslett's testimony that, after arguing with Ms. McCoy, he returned to his residence at "about 12:30-1:00" 
p.m. on June 18,2011, and that "this (was) about the time that things started getting foggy ...." The claim that 
his intent was "to diffuse the situation" rebuts any assertion that whatever he supposedly had consumed 
resulted in his mental incapacitation. 
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1237. Thus, even according to Hayslett, his last consumption of any intoxicating substance was 

approximately twelve hours before he murdered Ms. McCoy.s 

At trial, Ms. Meador explained that she owned the home in which Hayslett resided with her. 

She did not approve of Hayslett's visits to Mr. Redden's trailer and Hayslett and Ms. Meador had "fought 

about it often," with Ms. Meador warning Hayslett that she would evict him if he continued "drinking 

and ... going up to Mr. Redden's house." AR 933-936. Hayslett testified that when he drove to Mr. 

Redden's trailer on the morning of June 18,2011 he parked "out of view ... in case Lisa (Meador) drove 

by." AR 1232. 

Ms. Meador was gone from the home she shared with Hayslett during the daytime of June 18, 

2011. She returned home between 9:00 to 9:30 p.m. and Hayslett's mother, Ms. Daniels, arrived shortly 

thereafter.6 Between 10:00 and 11:00 p.m. Ms. Meador noticed that Hayslett had a Buck hunting knife 

- - property of Ms. Meador's son - - hidden down the back of his pants. AR 937-939. Ms. Meador 

unsuccessfully attempted to retrieve the knife, but Hayslett "jerked away, because he knew what (she) 

was trying to do," and later left the home. Ms. Meador and Ms. Daniels gave chase. 

We ran after him, because he ran because we kept 
trying to stop him from leaving the house, and he ran 
up to the trailer, and his - - his mother was closer to him 
than I was and he shoved her. I did not see the shove, 
but she told me that he shoved her, and so she said that 
it scared her, that we'd better go back or we was going 
to get hurt. AR 940-941. 

5 Petitioner's Brief (at 2) relies upon Hayslett's testimony that June 18, 2011 was the "first time I'd ever drank it" 
as evidence that it was Hayslett's "first time drinking bourbon." A fair reading of Hayslett's claim is that he was 
referring specifically to the brand - - Lord Calvert. In any case, as discussed below, the undisputed evidence was 
that Hayslett was a highly experienced inebriate. 
6 The drive from Ms. Daniel's home to Hayslett's residence took approximately fifteen minutes. Ms. Daniels 
testified that Hayslett telephoned her at exactly 9:20 p.m. on June 18, 2011, and that she drove immediately to 
his home, making her estimated time of arrival 9:35 p.m. AR 945, 1104. 
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According to Ms. Meador, it was approximately ten to fifteen minutes after outrunning the two 

women that Hayslett walked back home, covered in blood and carrying the bloody Buck knife? Ms. 

Meador locked herself in the bathroom, but from the other side of the door Hayslett and his mother 

assured her "that nothing happened, that he just cut his hand." Approximately an hour later, Hayslett's 

mother drove away with Hayslett, to take him to her home. Hayslett called Ms. Meador from his 

mother's home, assuring Ms. Meador that he loved her and that "nothing happened." When Ms. 

Meador saw an ambulance outside of Mr. Redden's trailer on the morning of June 19, 2011, she 

telephoned Hayslett. "He said, oh, Lisa, you know that place, he said, probably somebody just OD'd or 

something." AR 942-947. 

Ms. Meador offered no testimony that Hayslett consumed anything in her presence throughout 

June 18, 2011 and June 19, 2011: she only saw him with a bottle of something. She testified that 

Hayslett appeared to be "pretty intoxicated" or "fairly intoxicated" - - not "grossly" intoxicated on the 

night of June 18, 2011. She confirmed that she had seen Hayslett intoxicated "(m)ultiple times" in the 

past. When asked by defense counsel if Hayslett was "drunk out of his mind" on June 18, 2011 and June 

19, 2011, she answered "No, I wouldn't say that ...." AR 950-951. 

Ms. Meador also confirmed that throughout the years of her relationship with Hayslett he had 

habitually abused alcohol and pills, "any kind he couldtget his hands on." Opiates caused him to become 

"dopey" but alcohol caused him to become aggressive. Hayslett had been removed from Ms. Meadors 

home by law enforcement in the past, after he had engaged in an intoxicated "physical altercation" with 

her. AR 967-976. 

Hayslett's mother, Ms. Daniels, was called as a defense witness. She confirmed that Hayslett 

became "more aggressive" when he drank. AR 1137. She also confirmed that she never saw Hayslett 

7 Petitioner's Brief repeatedly quotes Ms. Daniels' estimate, that Hayslett was gone for "5 to 7 minutes." Given 
that the evidence on appeal must be viewed in the light most favorable to the prosecution, Ms. Meador's 
estimate is controlling. Syl. Pt. 3, State v. Guthrie, 194 W.Va. 657,461 S.E. 2d 163 (1995). 
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consume anything throughout June 18, 2011 and June 19, 2011 and that she never called police because 

she feared that Hayslett would lido something" to her. AR 1143. 

Ms. Daniels also testified that when Hayslett returned home covered in blood after murdering 

Ms. McCoy, he initially claimed that he had fallen on his knife. Ms. Daniels thought, "oh God, he has 

done something now." She hid the bloody knife in her car because she "felt they would need it as 

evidence." AR 1150-1151. Hayslett confessed to his mother, including salient details - - confirmed by 

the Medical Examiner - - that in the course of the murder "Ms. McCoy began gurgling on the blood ... 

so that he stabbed her in the lung." AR 1155-1156. 

Ms. Daniels testified that she never attempted to obtain medical or law enforcement assistance 

after Hayslett's confession because "I was just so afraid of him, I did everything he told me to do." This 

was after Hayslett had "confessed it all" to her. AR 1157, 1167. Throughout the early morning hours of 

June 19, 2011, after she had driven Hayslett to her home, Hayslett warned her, "you don't say 

anything." AR 1157-1159. Indeed, she followed Hayslett's order to place his bloody clothes into a bag 

and into Ms. Daniel's car: the clothes were never found. AR 1160-1161. 

On the morning of June 19, 2011, at least nineteen hours after Hayslett's last purported 

consumption of bourbon or drugs, his mother drove him towards his home. She turned the car around 

after seeing police cars and an ambulance outside of Mr. Redden's trailer. Ms. Daniels testified that she 

pulled out the murder weapon, the Buck knife, from where she had hidden it in her car and watched as 

Hayslett threw it out of the car window. AR 1162-1164. 

Testifying on his own behalf, Hayslett claimed amnesia lasting from approximately 2:00 p.m. on 

June 18, 2011 until approximately 9:00 a.m. on June 19, 2011 - - a nineteen hour lapse in memory which 

apparently went into remission during his 9:50 a.m. confession to Captain Bare. AR 1272-1273. 

Nevertheless, he claimed a clear memory of his argument with Ms. McCoy, occurring after his purported 

consumption of the boubon and pills which he blamed for his mental incapacitation. On direct 
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examination he testified that his argument with Ms. McCoy was over her saying, "I'm going to go tell 

your ole lady that me and you had sex." Hayslett testified that he "had no fear of that" and claimed no 

amnesia in denying sexual relations with Ms. McCoy. He continued by stating, liThe next thing 

remember, I woke up in Beckley at my mom's house the next morning of the 19th• II AR 1238-1239. 

On direct examination, Hayslett testified as follows: 

Q: All right. Well, you've told the jury that you believe you're responsible 
for Rhonda McCoy's death; have you not? 

A: I have. 

Q: And you've seen the articles of evidence, the knife. Was that your 
knife? 

A: It was. 

Q: Was that the knife that was used to take her life? 

A: I believe it was. 

Q: Did you use that knife to do that? 

A: I believe I did. 

Q: Well, can you tell the jury what happened? 

A: At the time from (sic) Lisa (Meador) left to the time I woke up the next 
morning, I have no recollection of anything that happened from then on out. 

Q: Well, now, the jury has heard the statement you gave to Officer Bare - -

A: Right. 

Q: - - indicating - - and that was the morning; was it not? You remember 
talking to him, don't you? 

A: I do. 

Q: Didn't you tell him what had happened? I mean you went - - you made 
a statement that the jury's heard, taped statement telling him about the events 
of that evening and the fact that you went down there and stabbed her in the 
throat; right? 

A: 	 I did. 

AR 1239-1240. 
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On cross examination Hayslett conceded that his argument with Ms. Meador over his alcohol 

and drug abuse had been going on for eight years prior to Hayslett's murder of Ms. McCoy. He also 

agreed that, "naturally," he became aggressive when drinking, and that he would use the same epithets 

- - "bitch and whore" - - against Ms. Meador that, according to Mr. Redden, he had used against Ms. 

McCoy on June 18, 2011. AR 1252-1257. He confirmed that he was "real slick" in hiding his truck from 

Ms. Meador's view when he would drive up to Mr. Redden's trailer, and that his lies to Ms. Meador 

about his illegal drug use had gone on for "(m)aybe three years" before the murder. AR 1261. 

Hayslett also conceded that he intentionally lied to Captain Bare at 9:50 a.m. on June 19, 2012, 

particularly in denying knowledge of the whereabouts of the Buck knife that he had just thrown out of 

his mother's car window. He also conceded that he never mentioned intoxication or drug use or 

amnesia or "blackout" in his confession. He admitted that, in his claimed nineteen hours of mental 

incapacitation due to alcohol and drug use, he never passed out. He confirmed that he had stabbed Ms. 

McCoy twenty-three times, "sliced her throat from ear to ear," severed her trachea, voice box and 

carotid arteries and - - as he had confessed to his mother - - plunged his knife into her lung to stop her 

from "gurgling." He also agreed that his defense to this murder was, "I don't remember." When asked 

specifically about his commission of felony murder - - his intent to kill when he entered Mr. Redden's 

trailer immediately before the murder, Hayslett waffled a bit. 

Q: And you are not denying that, whether you knocked on her trailer door 
or not, that you entered Jeffrey Redden's trailer on June 18 to June 19, 2011, 
with the intent to murder Ms. McCoy? You're not denying that, because you 
don't remember, correct? 

A: I don't believe that's what I done. 

Q: You can't remember, can you? 

A: 	 No, ma'am. 

AR 1297-1313. 
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Hayslett testified that "absolutely," his mother's statement to deputies on June 19, 2011 

accurately repeated his earlier confession to her. 

[ ] Brian (Hayslett) told me that he didn't tell lisa 
(Meador) what he did but he told me that, when he 
came back, that girl started cussing him. He said that he 
asked her was anybody else there, and he said, she just 
said some guy passed out, and he goes, well, what 
about back there, and he said it was at the end of the 
trailer where nobody ever goes, and said she walked 
back there and he said, is anybody here, and he walked 
up behind her and slit her throat because he knew she 
was going to tell on him. 

AR 1267-1268. 

He also agreed that when he confessed to his mother he accurately described the murder. AR 1268

1270. 

In support of the single assignment of error, that the trial court abused its discretion in refusing 

voluntary intoxication instructions, Petitioner's Brief (at 3-4) refers to testimony of Ms. Meador and Ms. 

Daniels concerning Hayslett's behavior on the evening of June 18, 2011, hours before he murdered Ms. 

McCoy. Petitioner's Brief cites testimony that, at approximately 9:30 p.m., Hayslett said that he was 

washing blood off of his truck, but that the blood appeared to be mud. Petitioner's Brief also refers to 

Hayslett's purported claims to Ms. Meador and Ms. Daniels, that he had murdered a man. Ms. Meador 

confirmed her statement to law enforcement that she believed that Hayslett was "lying" and 

"bullshitting" when he claimed to have murdered a man. AR 966. 

Petitioner's Brief (at 3) recites Ms. Daniels' testimony that when she arrived at Hayslett's 

residence at approximately 9:30 p.m. on June 18, 2011, Hayslett "would stagger, he - - he just didn't talk 

normal. I mean he was just talking things that didn't make sense." AR 1108-1109. However, on the 
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morning of June 19, 2011, Hayslett volunteered to Raleigh County Sheriffs Office Sgt. Redden that he 

had told the fake story of killing a man "because he was angry." AR 706. 

Petitioners Brief (at 3) includes the erroneous claim that Hayslett's mother "provided evidence 

that (Hayslett) was grossly intoxicated in the minutes before he killed Rhonda McCoy." In fact, Ms. 

Daniels was testifying about Hayslett's purported behavior when she "first saw him" upon her arrival at 

Hayslett's residence at approximately 9:30 p.m. on June 18, 2011. AR 1104-1108. As discussed above, 

Ms. McCoy's estimated time of death was between midnight and 3:00 a.m. on June 19, 2011. 

Petitioners Brief (at 10) also erroneously claims that Ms. Meador and Ms. Daniels testified "about 

(Hayslett's) intoxication before and after he killed Ms. McCoy." There was no testimony by Ms. Meador 

or Ms. Daniels that Hayslett was intoxicated when he returned to his home, covered in blood and 

carrying the bloody Buck knife after butchering Ms. McCoy. 

Petitioners Brief (at 5) also erroneously asserts that Hayslett "introduced evidence from three 

witnesses that he was "grossly intoxicated when he retrieved his stepson's hunting knife and traveled 

176 yards on foot to Jeffrey Redden's trailer for the stated purpose of getting a beer, only to kill Rhonda 

McCoy instead." There were two witnesses: Ms. Meador and Ms. Daniels, neither of whom ever saw 

Hayslett consume anything. Now, in Petitioner's Brief (at 5 ) Hayslett - - who claims he was mentally 

incapacitated by drugs and alcohol - - contends that his "purpose" in returning to Mr. Redden's trailer 

was to get beer. Hayslett thereby concedes that he was not so mentally incapacitated as to be 

incapable of purpose and intent. Petitioner's Brief contains no citation to any evidence that Hayslett 

was so mentally incapacitated as to have believed that the Buck knife he had retrieved and hidden in the 

back of his pants was a beer stein. Petitioner' Brief contains no citation to evidence that when he fled 

from Ms. Meador and his mother - - assaulting his mother in the process - - to return to Mr. Redden's 

trailer and use the Buck knife for its obvious purpose, he was so mentally incapacitated as to be unable 

to form the intent to do that which he did. 
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Petitioner's Brief (at 5) erroneously contends that Hayslett "testified extensively regarding his 

intoxication in the hours leading up to (Ms.) McCoy's killing." As discussed above, Hayslett claimed total 

amnesia from at least 2:00 p.m. on June 18, 2011 until he awoke at his mother's home at approximately 

9:00 a.m. on June 19, 2011. Given his purported nineteen hour memory lapse, he conceded that he - 

one ofthe "three witnesses" referred to in Petitioner's Brief (at 5) - - had no evidence to offer in support 

of his claim of mental incapacitation at the time of the murder. 

Q: And you are now admitting that you are the person that murdered 
Rhonda McCoy? 

A: Yes, ma'am. 

Q: And you're not denying that you had malice, because you don't have 
any memory, right? 

A: Yes, ma'am. 

Q: And you're not denying that you had the intent to kill, because had have 
no memory of anything, right? 

A: Correct. 

Q: Any you are not denying that you premeditated the murder of Ms. 
McCoy because you don't have any memory of anything, do you? 

A: No, ma'am. 

AR 1307-1308. 

Petitioner's Brief (at 4) cites Ms. Daniels' testimony in support of the demonic possession 

defense referred to in Petitioner's Brief (at 5) - - not a voluntary intoxication defense. 

When he was sitting on the couch with - - beside of me, Lisa 
(Meador) was across from us, and he was sitting there and he 
looked fine and I was talking to him, and then all of a sudden his 
face just changed, his eyes got like a glare. The eyebrows just 
looked like they swelled and came over the forehead, just like 
knotty, and his jawbones just real - - looked like they came up or 
- - I'd never seen anything like it in my life. And I said, Brian, are 
you okay, and he just got up and "gurrr," just like a growling 
type. AR 1126-1127. 
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Ms. Daniels confirmed that until the night of June 18, 2011 to the early morning hours of June 

19, 2011, she had never before observed her son "shortly before he's about to commit murder." AR 

1159-1160. Neither Ms. Meador nor Ms. Daniels offered any evidence that Hayslett was intoxicated - 

"grossly" or "fairly" - - when he returned home after murdering Ms. McCoy. Ms. Daniels testified that 

when Hayslett returned home he was "white as a ghost" and staggered into the bathroom to vomit. He 

also was dripping blood and had the Buck knife in the back of his pants. When Ms. Meador saw the 

knife, "she ran to the bathroom crying and locked the door." AR 1127-1129. While Ms. Meador was 

locked in the bathroom, Hayslett confessed the murder to his mother - - after she first grabbed the Buck 

knife and washed blood from it "so ... it would not dribble ...." Although Hayslett had confessed to his 

mother, she joined him in lying to Ms. Meador through the locked bathroom door, yelling "He didn't do 

anything." AR 1150-1152,1156. 

Highlighting the fact that there was no evidence that while he murdered Ms. McCoy, Hayslett 

was mentally incapacitated so as to be unable to premeditate, his mother testified that after Hayslett's 

return home from the murder and throughout the morning of June 19, 2011, when she drove Hayslett 

back to his neighborhood, she was "so afraid of him, (she) did everything he told (her) to do." This 

included hiding Hayslett's bloody clothes. AR 1157-1161. This also was when Ms. Daniels watched 

Hayslett throw the murder weapon out of the car window. AR 1162-1164. 

Petitioner's Brief ignores Hayslett's subsequent on-scene confession and also ignores the fact 

that, upon Hayslett's motions, he had two forensic evaluations by a psychologist and a psychiatrist of his 

choosing. The first evaluation, by Dr. Waller of Clayman & Associates, included the fact that Hayslett - 

contrary to his trial testimony - - remembered returning to Mr. Redden's trailer after midnight and being 

in "the back of the trailer" with Ms. McCoy and being "on the ground" and making "contact" with her 

because she was "still mad about before." AR 1853. Dr. Waller concluded that Hayslett was both 

competent and criminally responsible. AR 1859. The defense did not seek to call Dr. Waller at trial. 
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The defense did seek to call Hayslett's next evaluator, Dr. Bobby Miller, and there is no appellate 

claim that the trial court erred in refusing to permit Dr. Miller to testify in support of a voluntary 

intoxication defense. Dr. Miller found that, at the time of the murder of Ms. McCoy, Hayslett "had the 

cognitive ability to act in a willful and deliberate manner that emanated from malice emanating from 

their earlier altercation." AR 1928. The trial court ruled, inter alia, that because "deliberate" and 

"premeditated" are, by law, synonymous, Dr. Millers opinion - - that Hayslett was capable of malice, 

willfulness and deliberation at the time of the murder - - would not assist the jury in determining 

Hayslett's claim of voluntary intoxication pursuant to W.va. Rules of Evidence 702 and that Dr. Millers 

additional opinions would be irrelevant pursuant to W.Va. Rules of Evidence 401. AR 49-53. "Under 

West Virginia law, the terms 'deliberate' and 'premeditated' are synonymous." State v. Prophet, 234 

W.Va. 33, 41, 762 S.E. 2d 602, 610 (2014), State v. Miller, 197 W.Va. 588, 600, 476 S.E. 2d 535, 547 

(1996). 

Petitioners Brief also ignores the fact that the trial court, in pre-trial hearings, heard Hayslett's 

recorded interview with Dr. Bobby Miller. AR 27-33. In this interview on June 13, 2013, Hayslett and 

Dr. Miller shared laughs and insults about Ms. McCoy's physical appearance and specifically about her 

breasts. AR 1971-1989. Contrary to his trial testimony, Hayslett recalled salient details of the murder. 

He recalled returning to Mr. Redden's trailer immediately before the murder, when supposedly he 

"knocked on the door and Rhonda answered it and started into a big ass fight again." He recalled that 

he had the Buck knife - - not his usual pocket knife - - and that he didn't remember "too much" about 

the murder, but recalled that he and Ms. McCoy "ended up on the ground" in the back bedroom of Mr. 

Redden's trailer. AR 1980-1981. Dr. Miller responded to Hayslett's claim of partial amnesia. 

MILLER: No, no, don't do that to me. I mean, I've been hired for your 
defense, don't skip nothing. 

*** 
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*** 


MILLER: Well you understand though I can't help you because you don't 
know nothing. 

AR 1978, 1989. 

The claim in Petitioners Brief (at 1) that "at trial, the defense questioned whether (Hayslett) ... 

could form the intent to kill ..." is contradicted by the fact that, in closing argument, defense counsel 

urged the jury to return a verdict of guilty of second degree murder. Thus, the defense conceded that 

Hayslett not only had the mental capacity to form the intent to kill, but that he did, in fact, form such 

intent. This is because "intent to kill is an element of second degree murder." Gerlach v. Ballard, 233 

W.Va. 141, 149, 756 S.E. 2d 195, 203 (2013). If Hayslett had the mental capacity necessary for a 

conviction of second degree murder, he also had the capacity to form the intent to kill when he entered 

Mr. Redden's trailer at the time of the murder - - the "intent to commit a crime therein" which is the 

requisite intent for burglary. The defense thereby conceded that Hayslett was not so mentally 

incapacitated that he was unable to commit burglary, being the underlying felony for the alternative 

theory of first degree murder by felony murder. 

Defense counsel argued: 

Of course, the appropriate verdict in this case would be second-degree murder. 
[ 1 I have to concede that the State did prove second-degree murder in this 
case ... 

*** 

I'd ask that you return a verdict of gUilty of second-degree murder. 

AR 1451-1452. 

The trial court refused to instruct the jury on the defense of voluntary intoxication because 

there was no evidence that, at the time of Hayslett's murder of Ms. McCoy, he lacked the mental 

capacity to form the requisite intent for premeditated murder or for felony murder. Defense counsel at 

trial stated that the defendant "agreed" with the trial court's analysis: "The issue under the law is ... 
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not whether the Defendant was intoxicated, it is whether he was so intoxicated that - - at the time the 

criminal act was committed, that he was at that moment unable to form the requisite intent." The trial 

court found that the "requisite element of a voluntary intoxication" instruction - - evidence of Hayslett's 

incapacity to form the intent to kill and premeditation - - was "absent from this case." AR 1368-1370. 

Petitioners Brief (at 6) includes defense counsel's misstatement of the evidence during 

counsel's argument with the trial court. "(C)ounsel protested that ... five minutes before the offense 

occurred, he was falling down, out of his mind drunk." A review of the entire testimony of Ms. Meador 

and Ms. Daniels confirms that neither reported that Hayslett was "falling down drunk" at any time prior 

to the murder. In the last several moments before he entered Mr. Redden's trailer to murder Ms. 

McCoy, Hayslett outran the two women and traveled on foot 176 yards to the trailer and then, after 

attacking Ms. McCoy and slicing her throat and stabbing her twenty-three times and burying her body, 

he walked back home, for a total running and walking distance of 3 X football fields - - a supernatural 

feat for one who allegedly was "falling down drunk." AR 697. 

Pursuant to W.Va. Code § 61-2-1, the trial court instructed the jury on premeditated first degree 

murder and on first degree murder by felony murder, with the underlying felony being Hayslett's entry 

into Mr. Redden's trailer at the time of the murder with the intent to commit a crime therein. AR 1952

1958. The jury also was instructed on second degree murder. AR 1959. There is no claim of error as to 

these instructions or as to any other instructions in this case. 

On August 19, 2015, the jury returned a verdict finding Hayslett guilty of first degree murder 

with no recommendation of mercy. Raleigh County Circuit Court Judge Robert A. Burnside, Jr then 

sentenced Hayslett to life imprisonment with no eligibility for parole. AR 1967-1970. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 
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Oral argument is unnecessary because the facts and legal arguments are adequately presented 

in the briefs and record on appeal and the decisional process would not be significantly aided by oral 

argument. This case is appropriate for a memorandum decision affirming the conviction and sentence 

because there are no substantial questions of law; there are no errors in the trial court's decisions as to 

any questions of law and, upon consideration of the applicable standard of review and the record 

presented, there is no prejudicial error. 

ARGUMENT 

I. Hayslett fails to show that his proferred voluntary intoxication instructions were correct 
statements of law and that the trial court abused its discretion in ruling that the instructions were not 
supported by sufficient evidence.s 

Hayslett cannot establish that the two proffered instructions referred to in Petitioner's Brief 

were correct statements of law, because there is no citation to the text of the instructions and they do 

not appear in the appendix record. Pursuant to W.Va. Rules of Appellate Procedure 10(c((7), "(t)he 

argument must contain ... specific citations to the record on appeal, including citations that pinpoint ... 

how the issues in the assignments of error were presented to the lower tribunal. The Court may 

disregard errors that are not adequately supported by specific references to the record on appeal." 

The trial court in this case did not make a finding that the proffered instructions were either 

correct or incorrect statements of law, because it found as a threshold matter that there was insufficient 

evidence to support the instructions. AR. 1358-1371. Recognizing that there may be cases in which, 

because there is sufficient evidence to support a defense instruction, the trial court should correct an 

incorrect instruction so that the jury is adequately informed of the applicable law, this Brief of the 

Respondent will address Hayslett's single assignment of error, that the trial court allegedly abused its 

8 Although there is only one assignment of error, Petitioner's Brief has two "Argument" headings. "Argument 
II," and the response thereto, is subsumed under "Argument I" and the response thereto. 
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discretion in declining the two proffered voluntary intoxication instructions. See State v. Hinkle, 200 

W.Va. 280,489 S.E. 2d 257 (1996). 

Whether facts are sufficient to justify the delivery of a 
particular instruction is reviewed by this Court under an 
abuse of discretion standard. Of course, in criminal 
cases where a conviction results, the evidence and any 
reasonable inferences are considered in the light most 
favorable to the prosecution. 
Syl. Pt. 12, State v. Derr, 192 W.Va. 165,451 S.E. 2d 731 
(1994). 

As this Court in Derr confirmed, "a trial court can refuse an instruction not raised by sufficient 

evidence. See State v. Gum, 172 W.Va. 534, 309 S.E. 2d 32 (1983}." Under the applicable standard of 

review, the inquiry is limited to "whether the trial court was so irrational and arbitrary that it can be said 

to have abused its discretion." State v. McGinnis, 193 W.Va. 147, 159,455 S.E. 2d 516, 528 (1994). 

Petitioner's Brief (at 9-12) cites State v. Skidmore, 228 W. Va. 166, 718 S.E. 2d 516 (2011) in 

erroneously asserting that there was evidence of Hayslett's "gross intoxication" when he walked into 

Mr. Redden's trailer, led Ms. McCoy into an abandoned back bedroom, stabbed her twenty-three times 

with his Buck knife - - nearly beheading her - - buried her under discarded clothes and then walked back 

home to confess to his mother. Petitioner's Brief ignores the authority cited in Skidmore, that gross 

intoxication is not enough to earn the murderer a voluntary intoxication instruction. Rather, there must 

be evidence of such extreme intoxication "so as to destroy the power of deliberation and capacity to 

mediate ...." Skidmore, citing State v. Painter, 135 W.Va. 106, 113, 63 S.E. 2d 86, 92 (1951). 

In State v. Hobbs, 178 W.Va. 128, 358 S.E. 2d 212 (1987), the defendant stabbed the female 

victim to death and the trial court was affirmed in denying a voluntary intoxication instruction. This 

Court noted that, although there was evidence that the defendant had been drunk at times surrounding 

the murder, there was " no evidence to show the extent of the appellant's drinking or its effect on his 

ability to form intent . ..." (Italics added). In the instant case, although Hayslett claimed that he 
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consumed pills and alcoholic beverages on the morning and early afternoon of June 18, 2011, there was 

no evidence that he consumed anything in the next several hours before he murdered Ms. McCoy in the 

early morning hours of June 19, 2011. Moreover, the manner in which he admittedly murdered Ms. 

McCoy - - by arming himself with the Buck knife, walking to and then entering Mr. Redden's trailer, 

walking Ms. McCoy into an aband'oned back room, stabbing her twenty-three times and admittedly 

stabbing into her lung to stop her from "gurgling" on her own blood, were undisputed facts 

demonstrating premeditation. This is because, by the undisputed evidence, Hayslett had time to reflect 

upon the intent to kill: this was not murder by a single gunshot or by one fatal stab of the knife, but a 

necessarily time-consuming and labor-intensive method. Premeditation is a temporal element, being 

"some period between the formation of the intent to kill and the actual killing" in which there is "an 

opportunity for some reflection on the intention to kill after it is formed." Premeditation is proven by 

"(a)ny interval of time between the forming of the intent to kill and the execution of that intent ...." 

Syl. Pts. 5 and 6, State v. Guthrie, 194 W.Va. 657,461 S.E. 2d 163 (1995). 

Moreover, the trial court in this case also instructed the jury on first degree murder by felony 

murder. AR. 1955-1958. There is no claim of error regarding this instruction, which defined the 

underlying felony of burglary as Hayslett's nighttime entry into Mr. Redden's trailer with the intent to 

commit a crime therein. There is no claim of error as to the trial court's instruction that, unlike 

premeditated first degree murder, "felony murder has none of the elements concerning the defendant's 

deliberation, malice, premeditation .. .." As discussed above, since the defense at trial conceded that 

Hayslett had the mental capacity to commit second degree murder - - including the intent to kill - 

when he entered the trailer to kill Ms. McCoy, the defense necessarily also conceded that he was 

capable of forming the "intent to commit a crime therein," being the requisite intent for the underlying 

felony of burglary. Gerlach v. Ballard, 233 W.Va. 141, 149, 756 S.E. 2d 195,203 (2013). 

21 




In Syllabus Point 2 of Hobbs, supra, this Court confirmed that "{i}t is error to give instructions to 

the jury, even though they state correct propositions of law, when there is no evidence to support some 

of the hypotheses which they contain." {Citation omitted}. There are two hypotheses contained in a 

voluntary intoxication instruction, by which a charge of first degree premeditated murder could be 

reduced to second degree murder. Of course, such instruction would not apply to first degree murder 

by felony murder. 

The first hypothesis is that, at the time of the homicide, the defendant was mentally incapable 

of forming the mental element of premeditation. The second hypothesis is that the defendant's mental 

incapacity was caused by his voluntary and gross intoxication. 

The trial court in this case was not "irrational and arbitrary" in focusing on the essential 

hypothesis and in finding that there was a paucity of evidence that Hayslett lacked the mental capacity 

to commit premeditated first degree murder or first degree murder by felony murder. 

{T}here is no evidence that - - at the time of the 
observations that he was intoxicated, that at that time 
he was unable to form the requisite intent, which is the 
thing that would need to be extrapolated into the 
events of the crime; not the intoxication, but the 
inability to form the intent. 

There's no observation - - there's no evidence from any 
observer at any time during his - - the history of the 
evening or these events that, even though intoxicated, 
he could not form intent. Therefore, the mere - 
drunkenness itself, intoxication itself does not, standing 
alone, form a defense unless that requisite element is 
added to it, which is absent from this case. 

AR. 1368-1369. 

The trial court's recognition of the fact that evidence of intoxication alone does not support 

voluntary intoxication instructions is echoed in analogous cases involving the affirmative defenses of 

diminished capacity and of insanity. An affirmative defense of this sort -"is a defense of mitigation or 

justification; the prima facie elements of the crime are presumed true." Adkins v. Bordenkircher, 674 F. 
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2d 279, 282 (4th Cir. 1982). When the defendant claims diminished capacity due to mental disease or 

defect, he is not entitled to an instruction on diminished capacity in the absence of evidence that such 

disease or defect caused the defendant to be mentally incapable of forming the specific intent required 

for murder. State v. Simmons, 172 W.Va. 590, 600, 309 S.E. 2d 89, 99 (1983). Similarly, in State v. 

Lockhart, 208 W.Va. 622, 542 S.E. 2d 443 (2000), the defendant's diagnosis of mental disease was 

accepted but was held insufficient to support an insanity defense because the diagnosis did not assist 

the jury in determining whether the defendant was mentally incapable of forming the requisite intent 

when he committed multiple violent felonies. 

In Cagle v. Branker, 520 F. 3d 320, 328-329 (4th Cir. 2008), the defendant, who had been 

"drinking and smoking marijuana" before stabbing his victim to death, claimed that North Carolina's 

case law, by which he was denied a voluntary intoxication instruction, deprived him of his due process 

rights to present a defense. The North Carolina standard for a voluntary intoxication instruction is 

essentially identical to the West Virginia standard articulated in Skidmore, supra. Cagle's proffered 

intoxication instruction was refused because lithe evidence failed to show that at the time of the killing, 

defendant Cagle's mind and reason were so completely intoxicated and overthrown as to render him 

utterly incapable of forming a deliberate and premeditated purpose to kill ...." Cagle argued that the 

North Carolina standard was "so exacting as to violate his due process rights ...." The Fourth Circuit 

labelled Cagle's argument asa "non-starter." The Fourth Circuit relied upon Montana v. Egelhoff, 518 

U.S. 37, 116 S. Ct. 2013, 135 L. Ed. 2d 361 (1996) in upholding the North Carolina requirement that, in 

addition to evidence of the defendant's intoxication, a voluntary intoxication instruction requires 

sufficient evidence that the defendant at the time of committing homicide was mentally incapable of 

premeditation. liThe plurality in Egelhoff held that there is no right under the Due Process Clause to 

present evidence of voluntary intoxication in order to rebut mens rea." 
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Petitioners Brief (at 7) contains the erroneous conclusory claim that - - despite the paucity of 

evidence of his mental incapacity - - Hayaslett "had a right to have the jury instructed regardihg his 

theory of defense, voluntary intoxication." Petitioner's Brief (at 11) includes the claim that the trial 

court "unfairly kneecapped (Hayslett's) due process right to present an intoxication defense .... " This 

is the same argument that the Fourth Circuit, citing Egelhoff, rejected as a "non-starter." 

Petitioners Brief (at 8), citing State v. LaRock, 196 W.va. 294, 308, 470 S.E. 2d 613, 627 (1996), 

slightly misquotes the Court. The true quotation is: "The law is clear that an instruction should be given 

only when it addresses an issue reasonably raised by the evidence." (Italics added). The Court in LaRock 

went on to find no error in the trial court's refusal of a defense instruction on mental illness because the 

Court found "no substantial evidence in the record that would justify the giving of this instruction." 

(Italics added). This is because there was a lack of evidence of a "specific mental defect that would have 

rendered (the defendant) incapable of forming a specific intent to kill at the time the mortal injuries 

were inflicted." Once again, the essential hypothesis contained in instructions on affirmative defenses 

such as insanity or diminished capacity or voluntary intoxication is that the defendant, at the time of the 

killing, was so mentally incapacitated that he was unable to form the requisite intent to kill. In the 

absence of sufficient evidence of such incapacitation, the trial court does not abuse its discretion in 

refUSing to instruct the jury on the affirmative defense.9 

As discussed above, the requirement for any instruction, including a voluntary intoxication 

instruction, is sufficient or "substantial" evidence - - not a "theory of defense." In this case, the trial 

court was neither irrational nor arbitrary in ruling that there was no evidence that Hayslett was mentally 

incapable of premeditated first degree murder or of felony murder. Petitioners Brief identifies no 

evidence to support the essential hypothesis contained in a voluntary intoxication instruction, being the 

9 Of course, this rule is not unique to affirmative defenses involving the defendant's claimed mental 
incapacitation. It also operates to warrant the refusal of an instruction on the affirmative defense of self
defense, when the defendant's "theory" of self-defense is unsupported by sufficient evidence. See State v. 
Smith, 198 W.Va. 441, 481 S.E. 2d 747 (1996). 
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defendant's mental incapacity. For premeditated first degree murder, there needed to be evidence 

that, while Hayslett armed himself, ran and walked to the trailer where his victim was located, took her 

to an abandoned back bedroom, plunged the Buck knife into her body twenty-three times, sliced her 

throat and stabbed her into her lung to quiet her from "gurgling" on her own blood, he was so mentally 

incapacitated that there was no period of time in which he could have formed the intent to kill and to 

then have executed that intent. For first degree murder by felony murder, there needed to be evidence 

that when Hayslett entered the trailer, armed with the Buck knife, he was so mentally incapacitated as 

to be unable to form the intent to commit a crime therein, being the brutal and necessarily time

consuming killing of Ms. McCoy. As discussed above, the defense at trial, by urging the jury to convict 

Hayslett of second degree murder, conceded that he was capable of malice and the intent to kill when 

he entered the trailer and butchered Ms. McCoy. 

The trial court's refusal of Hayslett's voluntary intoxication instructions was consistent with 

West Virginia case law, focusing on the evidence - - or lack thereof - - that the defendant was mentally 

incapable of forming the requisite intent to commit the crime charged. This case law confirms that the 

trial court in this case did not abuse its discretion in ruling that evidence of intoxication alone is not 

enough to support voluntary intoxication instructions. 

Petitioners Brief (at 10-12) erroneously relies upon State v. Keeton, 166 W.Va. 77, 82-83,272 

S.E. 2d 817, 820-821 (1980). In Keeton, this court cited with approval State v. Kidwell, 62 W.Va. 466, 

471, 59 S.E. 494, 496 (1907). The Kidwell standard for a voluntary intoxication instruction is whether 

the defendant "while in a state of gross intoxication (was) incapable of deliberation." The Court in 

Keeton emphasized that the death of the victim was caused by the defendant's operation of an 

automobile, and that there was "no argument" or animosity between the defendant and the victim prior 

to the homicide. 

We have, of course, upheld the trial court's refusal to 
instruct the jury on the defense of drunkenness on 
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several occasions. As a general rule we have held that 
the level of intoxication must be 'such as to render the 
accused incapable of forming an intent to kill, or of 
acting with malice, premeditation or deliberation' 
(citation omitted); however, where the weapon was 
non-deadly, namely an automobile rather than a knife 
or a gun the conclusion that homicide was intended is 
not as readily reached. 

In State v. Brant, 162 W.Va. 762, 766-767, 252 S.E. 2d 90, 903-904 (1979), this Court reversed a 

murder conviction when, coupled with proof of the defendant's gross intoxication, lithe State's own 

evidence demonstrate(d) ... an absence of malice .. .." There was proof that "intoxication so 

completely impaired appellant's nervous system that he did something which he would not have wished 

to do, or in any other regard countenanced except for his total incapacitation." This Court cautioned our 

trial courts: 

We do not in any way imply by the holding in this case 
that we are departing from our traditional rule which 
denies the legitimacy of intoxication as a defense or a 
mitigating circumstance in a criminal case. That rule is 
founded on the wise recognition that in most cases 
voluntary intoxication reduces the individual's 
inhibitions to anti-social activity making the commission 
of a criminal act more likely. A rule which permits a 
defendant to plead that because of his intoxication his 
capacity to control himself or to form a specific intent 
was diminished would provide every would-be 
malefactor with a convenient excuse which would 
appear sufficiently reasonable to confuse any jury. 

*** 

] (D)iminished capacity where there is even a glimmer 
of intent cannot be sustained as a defense. 

In State v. Bailey, 159 W.Va. 167, 176-177, 220 S.E. 2d 432, 438 (1975), this Court focused on 

"the defendant's own acts" in affirming the trial court's refusal of a voluntary intoxication instruction in 

a grand larceny case. The Court found that lithe evidence falls far short of warranting the proffered 
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instruction" when the defendant's conduct during and after the larceny indicated that he remained 

mentally capable of intentional conduct despite his consumption of a copious amount of beer. 

Similarly, the conduct of the defendant was the focus of this Court in State v. Phillips, 80 W.Va. 

748, 93 S.E. 828 (1917), reversing a conviction for breaking and entering when the defendant made no 

attempt to steal after entering the premises. Petitioner's Brief (at 9) erroneously relies upon Phillips for 

the proposition that "intoxication can serve as a defense to burglary if the defendant was so intoxicated 

that he could not form the requisite specific intent." The three Syllabus Points in Phillips lend Hayslett 

no support. 

1. 	 [](I)ntoxication to the extent of deprivation of 
reason and willpower constitutes a defense, if the 
act forbidden has not been completely performed 
so as legally to warrant an inference of such intent 
from the actual perpetration thereof. 

*** 

2. 	 Such intoxication, if established by proof, precludes 
a finding of guilt ... when the proof shows only a 
breaking and entering, but not an actual taking nor 
any attempt to take. 

*** 

3. 	 ](T)he proof of temporary dementia occasioned 
by intoxication (must be) so full, clear and decisive 
as to leave no room for a reasonable opinion to the 
contrary.... 

Hayslett's reliance on Phillips is misplaced because Hayslett's intent to commit a crime when he 

entered Mr. Redden's trailer at the time of the murder was "completely performed" and fully executed 

by his brutal execution of Ms. McCoy. Moreover, in his graphic confessions to his mother immediately 

after the murder and in his confessions to law enforcement officers hours later, Hayslett in his own 
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words negated any claim that there was sufficient evidence of his mental incapacity - - or "temporary 

dementia" - - to warrant voluntary intoxication instructions.10 

CONCLUSION 

For the foregoing reasons, the trial court did not abuse its discretion in refusing to instruct the 

jury on voluntary intoxication. Indeed, Hayslett's claim that he was so mentally incapacitated that he 

was unable to form the specific intent for premeditated murder or for felony murder was negated by 

the defense argument at trial, conceding his formation of malice and the intent to kill necessary to 

support a conviction of second degree murder. 

Accordingly, Hayslett's conviction of first degree murder without mercy and his sentence of life 

imprisonment should be affirmed. 
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lOPetitioner's Brief (at 4, 12-13) includes a passing complaint about the trial court's rulings addressing Ms. 
Meador's and Ms. Daniels' use of terms such as "crazy" in their pre-trial statements. Hayslett does not assign 
this issue as error and defense counsel at trial stated, "I don't object to keep(ing) them from saying he was 
crazy." AR 809. Petitioner's Brief contains no reference to pertinent authority to impeach the trial court's 
analysis of the potential testimony under W.Va. Rules of Evidence 401 and 701. AR 886-917, 951-956, 1105
1107. [] (I)ssues ... mentioned only in passing ... not supported with pertinent authority are not considered 
on appeal." LaRock, supra, 196 W.Va. at 302, 470 S.E. 2d at 621. "(C)asual mention of an issue in a brief is 
cursory treatment insufficient to preserve the issue on appeal." State v. Lilly, 194 W.Va. 595,605 n.16, 461 S.E. 
2d 101, 111 n. 16 (1995). 
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CERTIFICATE OF SERVICE 

I hereby certify that the foregoing RESPONDENT'S BRIEF IN RESPONSE TO BRIEF OF 

PETITIONER has been served upon the defendant herein by MAILING a copy to JASON D. PARMER, 

Attorney at Law, Appellate Advocacy Division, Public Defender Services, One Players Club Drive, Suite 

301, Charleston, WV 25311, by United States Mail, postage pre-paid, this the .£:!f:of March, 

2017. 
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