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1. 	 The trial court's refusal of Petitioner's voluntary intoxication jury instructions was 

reversible error. 


A. 	 The appropriate standard of review for jury instructions refused for insufficient 
evidence is plenary, or de novo. 

The trial court rejected Petitioner's voluntary intoxication jury instructions because it 

found there was insufficient evidence of the effect ofPetitioner's voluntary intoxication upon his 

ability to fonn intent. A.R. 1368-69, 1971-73. When a jury instruction is rejected because of 

insufficient evidence, this Court's standard of review is plenary. State v. Larock, 196 W.Va. 

294,308,470 S.E.2d 613,627 (1996) ("we give plenary review to a trial court's exclusion ofa 

jury instruction where the rejection is based upon insufficient evidence ...."); State v. McGuire, 

200 W.Va. 823, 828,490 S.E.2d 912,917 (1997) ("when a jury instruction is rejected because of 

insufficient evidence, our review is plenary."). Regarding the plenary standard of review, Justice 

Cleckley explained that this Court's decisions "have not been consistent as to the proper standard 

by which to review 'theory of defense' decisions ... [but] this conflict now appears to have been 

resolved." Larock at 308,627 n.19. Therefore, the standard ofreview of the trial court's refusal 

to read Petitioner's voluntary intoxication instructions is plenary, or de novo, and does not 

require this Court to accord any deference to the trial court's ruling; nor must it be reviewed for 

an abuse ofdiscretion, as Respondent suggests. 1 R.B. 20. Further, to the extent the Petitioner 

argued in his opening brief that the appropriate standard ofreview is for an abuse of discretion, 

he wishes to correct himself and assert that the correct standard of review is plenary. 

I Respondent incorrectly argues that the applicable standard ofreview is "whether the trial court was so irrational 
and arbitrary that it can be said to have abused its discretion." RB.20, citing State v. McGinnis, 193 W.Va. 147, 
159,455 S.E.2d 516,528 (1994). The Respondent then argues that "[t]he trial court in this case was not 'irrational 
and arbitrary'" when it found insufficient evidence of intoxication. R.B. 22. These arguments are incorrectly 
framed because this standard ofreview applies to a "trial court's decision to admit evidence pursuant to Rule 
404(b)...." McGinnis at 159,528. As stated above, the appropriate standard ofreview of the trial court's refusal to 
read Petitioner's voluntary intoxication jury instructions is plenary, or de novo. 
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B. 	 The trial court committed reversible error when it refused to give Petitioner's jury 
instruction on his defense ofvoluntary intoxication, because this theory ofdefense was 
reasonably raised by the evidence. 

Petitioner's theory of defense was that he was too intoxicated to form the intent to kill or 

to commit burglary, the predicate offense for felony murder. As will be shown in Section II, 

infra, the Petitioner introduced a great deal ofdirect and circumstantial evidence ofhis 

intoxication on the day in question, leading up to the minutes before he killed Rhonda McCoy. 

See State v. Guthrie, 194 W.Va. 657, 669,461 S.E.2d 163, 175 (1995) ("Circumstantial evidence 

and direct evidence inherently possess the same probative value.") However, the trial court 

refused to instruct the jury about the law ofvoluntary intoxication, and its possible effect on his 

culpability. This left Petitioner's jury "mired in a factual morass, unable to draw the appropriate 

legal conclusions based on the facts." State v. Guthrie, 194 W.Va. 657,672,461 S.E. 163, 178 

(1995). 

In general, "a defendant is entitled to an instruction as to any recognized defense for 

which there exists evidence sufficient for a reasonable jury to find in his favor." Syllabus Point 

2, State v. McGuire, 200 W.Va. 823, 490 S.E.2d 912 (1997); Mathews v. United States, 485 U.S. 

58, 63 (1988). Moreover, it is reversible error for a trial court to refuse an instruction of law if: 

"(1) the instruction is a correct statement of law; (2) it is not substantially covered in the charge 

actually given to the jury; and (3) it concerns an important point in the trial so that the failure to 

give it seriously impairs a defendant's ability to effectively present a given defense." Syllabus 

Point 11, State v. Derr, 192 W.Va. 165,451 S.E.2d 731 (1994). 

1. 	 Petitioner's jury instructions on voluntary intoxication were correct statements of law, 
and the Court did not address the substance of the instructions in its charge. 
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The voluntary intoxication jury instructions submitted by Petitioner were correct as a 

matter oflaw and should be have been read to thejury.2 A.R. 1971-73. The Petitioner's fust 

instruction titled "Voluntary Drunkenness" stated: 

Voluntary drunkenness is generally never an excuse for a crime, but where a 
defendant is charged with murder, and it appears that the defendant was too drunk 
to be capable ofdeliberating and premeditating, in that instance intoxication may 
reduce murder in the first degree to murder in the second degree, as long as the 
specific intent did not antedate the intoxication. Syllabus Point 2, State v. Keeton, 
166 W. Va. 77, 78, 272 S.E.2d 817,818 (1980). 

A.R. 1972. This point oflaw has been consistently affinned by this Court since Keeton was 

decided. See, e.g., Syllabus Point 2, State v. Skidmore, 228 W.Va. 166, 718 S.E.2d 516 (2011) 

(per curiam); Syllabus Point 2, State v. Bush, 191 W.Va. 8,442 S.E.2d 437 (1994) (per curiam); 

Syllabus Point 5, State v. Linkous, 177 W.Va. 621, 355 S.E.2d 410 (1987). 

The Petitioner's second instruction titled "Voluntary Drunkenness, Burglary," stated: 

You are further instructed that voluntary intoxication is likewise a defense to 
burglary. If the State fails to prove beyond a reasonable doubt that the defendant 
was capable of forming the specific intent to commit a felony after breaking and 
entering, then you must fmd the defendant not guilty. 

A.R. 1973. This, too, is a correct statement oflaw because "[v]oluntary intoxication can be used 

as a partial defense in other specific intent crimes, including burglary and forgery." State v. 

Skidmore, 228 W.Va. 166, 171, 718 S.E.2d 516, 521 n.6 (2011). Further, "[i]ntoxication can 

serve as a defense to burglary if the defendant was so intoxicated that he could not form the 

specific intent to commit a felony after breaking and entering.,,3 Id., citing State v. Phillips, 80 

W.Va. 748, 93 S.E. 828 (1917). 

2 Contrary to the Respondent's assertion, the Petitioner's proffered jury instructions on voluntary intoxication were 
included in the appendix of this case. R.B. 19; A.R. 1971-73. 

3 The Respondent mistakenly argues that ''the three Syllabus Points in Phillips" do not support this proposition. RB. 
27; State v. Phillips, 80 W.Va. 748, 93 S.E. 828 (1917). However, the quotation the State disputes is a statement of 
law written by this Court in footnote 6 ofState v. Skidmore. 228 W.Va. 166, 171,718 S.E.2d 516, 521 n.6 (2011). 
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2. 	 The Court's refusal to give the voluntary intoxication instructions seriously impaired 

Petitioner's ability to present an effective defense. 

The devastating effect of the trial court's refusal to read Petitioner's jury instructions on 

voluntary intoxication cannot be overstated, because this was the Petitioner's defense throughout 

the trial. During his opening statement, defense counsel told the jury that they would hear 

evidence that Petitioner was "out ofhis head, drunk, on drugs, and perhaps hallucinating." A.R. 

628. Petitioner then introduced evidence ofhis intoxication through himself, his mother Donna 

Daniels, and his girlfriend Lisa Meador, who were with him in the fmal minutes leading up to the 

killing, and after he returned from Redden's trailer. A.R. 936-38, 950-51, 966-71, 980, 1108, 

1122-26, 1136-43, 1149, 1228-37, 1254, 1256, 1288. However, the trial court's refusal to give 

Petitioner's instructions regarding voluntary intoxication made it impossible for the Petitioner for 

Petitioner to effectively present his intoxication defense. The effect of this ruling was so 

devastating to Petitioner's theory ofdefense that defense counsel told the court that he may not 

be able to present a closing argument. A.R. 1373. Ultimately, the Petitioner did make a closing 

argument, but without the jury instructions on voluntary intoxication, he was unable to connect 

the evidence ofhis intoxication to any law that could be applied by the jury. 

In sum, the Petitioner's voluntary intoxication instructions were correct statements of the 

law of voluntary intoxication; they were not substantially covered by the trial court's charge to 

the jury; and they concerned an important point in the trial, i.e., whether Petitioner was too 

intoxicated to form specific intent, such that the trial court's failure to read the instruction 

seriously impaired Petitioner's "ability to effectively present a given defense." Syllabus Point 

11, in part, State v. Derr, 192 W.Va. 165,451 S.E.2d 731 (1994). Therefore, after a plenary 

review of the trial court's refusal to instruct the jury on the law of voluntary intoxication, this 

Court should reverse Petitioner's conviction and remand for a new trial. 
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II. Petitioner presented sufficient evidence to justify voluntary intoxication jury instructions. 

The evidence that the State relies upon to argue that Petitioner was not intoxicated at the 

time ofthe ~lling is contradicted by a great deal ofevidence that he was grossly intoxicated 

when he left Lisa Meador's trailer. Contrary to the Respondent's assertion, the Petitioner 

introduced a substantial amount of direct and circumstantial evidence tending to support his 

theory ofmental incapacity due to voluntary intoxication. R.B. 24; A.R. 936-38, 950-51, 966-71, 

980,1108,1122-26,1136-43,1149,1228-37,1254,1256,1288. 

When "there is competent evidence tending to support a pertinent theory in the case, it is 

the duty of the trial court to give an instruction presenting such theory when requested to do so" 

by the defense. Syllabus Point 3, in part, State v. Foley, 128 W.Va. 166,35 S.E.2d 854 (1945); 

State v. Larock, 196 W.Va. 294,308,470 S.E.2d 613, 627 (1996) ("in criminal cases a defendant 

generally is entitled to a jury charge that reflects any defense theory for which there is a 

foundation in the evidence. "). 

It cannot be legitimately disputed that the Petitioner presented competent evidence and 

laid a foundation for a voluntary intoxication jury instruction. Petitioner testified that he drank 

whiskey and beer throughout the day in question, in addition to insufflating several blue Xanax 

pills. A.R. 1231-37. In addition, both Donna Daniels and Lisa Meador testified that Petitioner 

was intoxicated on the day in question. A.R. 950. After Petitioner had returned from Redden's 

trailer, Meador witnessed Petitioner in possession ofa whiskey bottle, and she became angry that 

Petitioner was intoxicated, so she left to play the poker machines. A.R. 936, 950-51, 957-58, 

1238. When Meador returned from the poker machines between 9-9:30 p.m. - approximately 

30-90 minutes before the killing - Petitioner appeared to be more intoxicated than when she left. 

A.R. 958. Not only was Petitioner more intoxicated, Meador found him in her driveway washing 
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what he mistakenly thought was blood offhis truck, when it was coal mud. A.R. 937, 960-64. 

Petitioner told Meador that, while she was out playing the poker machines, he had killed 

someone and burned their body in a barrel. Id Meador thought the details of his story were 

factually "impossible," but Petitioner was "serious" when he said it. Id 

The Petitioner's mother, Donna Daniels, testified that at 9:30 p.m. - 30 and 90 minutes 

before the killing - she arrived at Lisa Meador's trailer and found Petitioner washing his truck 

with "Clorox water." A.R. 1108. At this time, Petitioner appeared to be intoxicated, he was 

staggering, and saying ''things that didn't make sense." A.R. 1108. The Petitioner told Daniels 

that "he had been drinking alcohol that day with leffRedden all day." Id Mere minutes before 

the killing, Petitioner was growling in a deep voice and making strange facial contortions. A.R. 

1125-26. Daniels was so concerned about Petitioner's intoxicated state, she and Meador 

disposed of the rest of the beer in Meador's refrigerator "because [they] thought he was 

intoxicated enough already." A.R. 938, 958, 1122. Also, Donna Daniels testified Hayslett fell in 

Lisa Meador's kitchen and vomited twice after he returned from Redden's trailer, which was 5-7 

minutes after he left. A.R. 1124. 

The bulk ofevidence presented ofPetitioner's intoxication, and the bizarre details of its 

effects on the Petitioner immediately before and after he killed Rhonda McCoy, are not just 

evidence ofmere intoxication as the State argued and the trial court ruled. The fact that the 

Petitioner wrongly believed he had killed someone and burned their body in a barrel inside a 

railroad tunnel while Lisa Meador was playing the poker machines is not merely evidence of 

intoxication, but of the effect of the intoxication on his mental capacity to form specific intent. 

The same is true for Petitioner's mistaken belief just minutes before the killing that he was 

washing blood, rather than mud, offhis truck. 
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Given that the Petitioner presented sufficient evidence of intoxication to justify an 

instruction, the court's refusal to read the voluntary intoxication jury instructions invaded the 

province of the jury to weigh the conflicting facts regarding Petitioner's intoxication so that it 

could determine whether he was so intoxicated that he could not form the intent to kill or to 

commit burglary. See Syllabus Point 2, Toler v. Hager, 205 W.Va. 468, 519 S.E.2d 166 (1999) 

("It is the peculiar and exclusive province of the jury to weigh the evidence and to resolve 

questions of fact when the evidence is conflicting. "). 

III. 	 The case law cited by the Respondent is distinguishable from Petitioner's case, and does 
not justify the trial court's refusal to read Petitioner's voluntary intoxication instructions. 

A. Cases relating to voluntary intoxication. 

The State's reliance on State v. Hobbs is misplaced, because there was not as much 

evidence of intoxication in Hobbs as there was in Petitioner's case. R.B. 20; State v. Hobbs, 178 

W.Va. 128,358 S.E.2d 212 (1987) (per curiam). Hobbs is factually distinguishable from the 

Petitioner's case because in Hobbs, "[t]here was very little evidence ... concerning whether the 

appellant was intoxicated at the time of the murder." State v. Hobbs, 178 W.Va. 128, 131,358 

S.E.2d 212,215 (1987). Hobbs involved a death that occurred between 1 p.m. on Tuesday and 3 

a.m. Wednesday, and "only one witness testified that the appellant was drunk on Tuesday," and 

this witness "later contradicted his own testimony, stating that he had been referring to another 

day on which the appellant was drunk. Outside of this conflicting testimony, there was no 

evidence that the appellant had been drinking immediately prior to the murder." Id. In the 

instant case, however, Donna Daniels, Lisa Meador, and the Petitioner testified extensively 

regarding Petitioner's grossly intoxicated state throughout the day up to mere minutes before 

Petitioner left Lisa Meador's trailer and killed Rhonda McCoy with a knife. Similarly, State v. 

Bailey is factually distinguishable because, unlike the instant case, "[t]he only suggestion of 
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intoxication came from the defendant himself while the testimony of four others, including one 

fellow inmate at the jail, could, at most, establish that 'he was drinking ... I couldn't say to what 

extent.'" State v. Bailey, 159 W.Va. 167, 176-77,220 S.E.2d 432,438 (1975); R.B. 26-27. 

Also, the Respondent has placed undue emphasis upon State v. Brant. 162 W.Va. 762, 

252 S.E.2d 901 (1979). Brant is oflittle precedential value because this opinion clearly states 

that its "holding is strictly limited to the facts" so it "cannot be misconstrued." State v. Brant, 

162 W.Va. 762, 763, 767, 252 S.E.2d 901, 902, 904 (1979); R.B. 26; A.R. 1345-47, 1358-59. 

B. Inapplicable mental health defense cases cited by the Respondent. 

State v. Simmons, 172 W.Va. 590,309 S.E.2d 89 (1983) and State v. Lockhart, 208 

W.Va. 622, 542 S.E.2d 443 (2000) are irrelevant to this case because they apply to the evidence 

required to prove a mental health defense. R.B. 23. The Respondent claims that these cases 

support the proposition that "evidence of intoxication alone does not support voluntary 

intoxication instructions ...." R.B. 22. Simmons held that an expert's opinion that Simmons had 

"an anxiety neurosis" was insufficient to justify a diminished capacity defense jury instruction 

because this defense requires "psychiatric testimony that some type ofmental illness rendered 

the defendant incapable of forming the specific intent elements." Simmons at 99, 600. Similarly, 

Lockhart held that an expert opinion was not helpful to a jury in connection with a dissociative 

identity disorder defense. Lockhart at 635, 456. These cases are not relevant to Petitioner's case 

because, unlike the defenses ofdiminished capacity and dissociative identity disorder, this Court 

has never held that expert testimony is required to establish sufficient evidence to warrant a 

voluntary intoxication jury instruction. 

C. Other inapplicable cases cited by the State. 
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The State's reliance on Cagle v. Branker, 520 F.3d 320 (4th Cir. 2008), is also misplaced, 

because it does not squarely address an argument raised by Petitioner. R.B.23-24. Cagle holds 

that it is not unconstitutional burden shifting under the Due Process Clause of the 5th Amendment 

case to require a defendant to introduce proofof intoxication before a voluntary intoxication jury 

instruction will be read. Id at 328-39. This argument has not been advanced by Petitioner. To 

be clear, Petitioner Hayslett does not claim that his 5th Amendment due process rights were 

violated when he was required to introduce evidence of intoxication in support of a voluntary 

intoxication instruction. Rather, the Petitioner argued below, and continues to argue, that the 

trial court erroneously denied the right he has under West Virginia common law to a voluntary 

intoxication instruction after he introduced sufficient evidence of intoxication. A. R. 1358-71; see 

Syllabus Point 4, State v. Keeton, 166 W.Va. 77,272 S.E.2d 817 (1980); Syllabus Point 2, State 

v. Skidmore, 228 W.Va. 166, 718 S.E.2d 516 (2011) (per curiam). 

Moreover, Gerlach v. Ballard, 233 W.Va. 141, 756 S.E.2d 195 (2013), is inapplicable to 

the issue at hand. Gerlach held that convictions for second degree murder and death of a child 

by a parent, guardian, or custodian did not violate the Double Jeopardy Clause of the 5th 

Amendment. R.B. 21; Syllabus Point 9, Gerlach. Gerlach is patently irrelevant to the case at 

bar because the Petitioner has not raised a Double Jeopardy claim in this case. Respondent uses 

Gerlach in an attempt to prove that the defense conceded that Petitioner had "the requisite 

intent" for burglary. R.B. 21. Respondent is apparently referring to Petitioner's closing 

argument, in which he asked the jury to return a guilty verdict on 2nd degree murder. R.B. 17, 

21; A.R. 1452. It is likely that this argument was made as a strategic decision by defense counsel 

after the Court refused the Petitioner's voluntary intoxication jury instructions. Since defense 
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counsel could not harp on the copious amount of intoxication evidence that would negate the 

Petitioner's specific intent, defense counsel had to ask the jury for a lesser verdict. 

CONCLUSION 

Since the Petitioner presented sufficient evidence to support an intoxication defense, the 

circuit court committed reversible error when it refused to give Petitioner's jury instructions 

regarding voluntary intoxication. Therefore, the Petitioner Brian Daniel Hayslett hereby asks 

this Court to reverse the conviction in this case, remand for a new trial, and all other relief 

deemed just and proper. 

BRlAN DANIEL HAYSLETT, 
BY COUNSEL ~~ 

Jason D. Parmer 

Public Defender Services 

Appellate Division 

One Players Club Drive, Suite 301 

Charleston, West Virginia 25311 

(304) 558-3905 

WV Bar ID 8005 

Jason.D.Parmer@wv.gov 
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