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INTRODUCTION 


Petitioners' Supplemental Brief ("Pet. Supp. Br.") continues to argue the same facts and 

legal theories that the Circuit Court has twice rejected by orders entered May 27, 2015 (JA 1-11), 

and again on December 5, 2016 (SA 311-327), granting summary judgment in McGuireWoods' 

favor as to all of Petitioners' claims. Petitioners' Supplemental Brief re-brands as "fraud" and 

"negligent misrepresentation" the facts that underlie their failed malpractice claim; at bottom, 

they argue that McGuire Woods gave them bad tax advice. Petitioners' claims for negligent 

misrepresentation and fraud were rejected for the same reasons that summary judgment was 

appropriate as to malpractice: Petitioners' settlement with the IRS precludes them from proving 

that McGuire Woods' advice was negligent or inaccurate, and it likewise prohibits proof of the 

causal connection between this advice and their alleged damages. 

The fraud claim also was dismissed because (1) it is based on projections of future tax 

results, rather than statements of existing fact, (2) the alleged "fraudulent" statements are not 

even false, and (3) Petitioners cannot prove reasonable reliance. Individual Petitioners have 

testified that they did not believe one of the statements on which they now claim to have relied

that the IRS could never challenge the tax structure of the transaction. What is more, Petitioners 

paid local accounting firm Arnett & Foster, LLP to review the transaction; while that firm agreed 

with McGuireWoods' tax analysis, Arnett & Foster expressly reminded Petitioners that the IRS 

could challenge the expected tax treatment of any transaction. 

Additionally, the "facts" upon which Petitioners rely to establish the existence of a joint 

venture are recitations of the IRS's litigation positions in the Transferee Reports, which have 

been excluded from evidence by the Circuit Court. l Petitioners do not challenge their exclusion 

on appeal; therefore, the contents of those Reports are inadmissible and cannot defeat 

1 See SA 325. 



McGuireWoods' proper motion for summary judgment. Finally, Petitioners still have not 

identified a single, specific West Virginia tort committed by a third party for which 

McGuireWoods should be held liable as a joint venturer. For all of these reasons, the Circuit 

Court's Order is proper and should be affirmed. 

STANDARD OF REVIEW 

"A circuit court's entry of summary judgment is reviewed de novo." Painter v. Peavy, 

451 S.E.2d 755, 758 (W. Va. 1994) (internal citation omitted). "[O]nly materials which were 

included in the pretrial record and that would have been admissible evidence may be considered" 

in ruling on a motion for summary judgment. Powderidge Unit Owners Ass In v. Highland 

Properties, Ltd, 474 S.E.2d 872,878 (W. Va. 1996) (emphasis added). 

ARGUMENT 

I. 	 The Circuit Court Properly Granted Summary Judgment in Favor of 
McGuireWoods in Accordance with the Applicable Standard. 

Petitioners argue that the Circuit Court "made broad reaching findings of genuinely 

disputed fact in favor of the defendant in dismissing plaintiffs' claims[,]" and "[a]s a result, the 

plaintiffs have been denied their constitutional rights to a jury trial and proper due process." Pet. 

Supp. Br. at 3. However, the Circuit Court properly considered all admissible evidence and 

concluded that a rational trier of fact could not find for Petitioners on any of the claims asserted 

in the First Amended Complaint. Cunningham, 737 S.E.2d at 275.2 

2 Summary judgment is appropriate, under Rule 56(c) of the West Virginia Rules of Civil Procedure, 
"only where the moving party shows that there is no genuine issue as to any material fact and that it is 
entitled to judgment as a matter oflaw." Painter, 451 S.E.2d at 758. "[W]hile the underlying facts and all 
inferences are viewed in the light most favorable to the nonmoving party, the nonmoving party must 
nonetheless offer some concrete evidence from which a reasonable ... [finder of fact] could return a 
verdict in ... [its] favor or other significant probative evidence tending to support the complaint." Id. 
(citing Liberty Lobby, 477 U.S. 242, 256 (1986) (internal citation and quotation marks omitted). 

2 




Petitioners mischaracterize the Circuit Court's Order. For example, in Paragraph 9 of the 

Order, the Circuit Court correctly lists the major factual arguments on which McGuire Woods 

based its liability defense. The Circuit Court did not adopt those arguments as fact; it simply 

noted that liability is disputed. See Pet. Supp. Br. at 3-4. Although Petitioners contend that the 

Court decided "all disputed facts" in favor of McGuire Woods, they have failed to show why 

those facts are "material" and have failed to put forward their own evidence putting those facts in 

genuine dispute. 

Nearly all of the alleged "facts" that Petitioners claim were "ignored" by the Circuit 

Court are drawn from the Transferee Reports prepared by the IRS when litigating the underlying 

claims against the Petitioners. For example, Petitioners rely on the Transferee Reports to argue 

that McGuireWoods was a tax shelter promoter; that the underlying transaction turned out to be a 

"Son of Boss" tax shelter; and that McGuireWoods was part of a joint venture with one or more 

entities identified in the Transferee Reports. See Pet. Supp. Br. at 6-8,20-21. In fact, Petitioners' 

current brief cites to the Transferee Reports nineteen times; those reports are the factual 

backbone ofPetitioners' claims. 

But the Circuit Court has ruled that the Transferee Reports are inadmissible. See SA 325. 

The question of their admissibility is not before this Court. Petitioners have not challenged that 

ruling in their brief-indeed, they completely ignore it and continue citing the Transferee 

Reports. Because they have been excluded, the contents of those reports cannot support factual 

disputes sufficient to derail McGuireWoods' Renewed Motion for Summary Judgment. See 

Powderidge Unit Owners Ass., 474 S.E.2d at 878.3 

3 The Circuit Court excluded the Transferee Reports because they are inherently unreliable. Indeed, 
Petitioners themselves have previously argued that these reports are false and unreliable. (SA 108). The 
Transferee Reports are the IRS's version of events, set forth in an adversarial document reflecting its 
litigation position. The Circuit Court correctly ruled-and Petitioners have not challenged this ruling

3 




n. 	 The Circuit Court Correctly Concluded That Petitioners Cannot Establish the 
Requisite Elements of Their Fraud and Misrepresentation Claims. 

Petitioners argue that they have presented "overwhelming" evidence as to their claims for 

fraud and misrepresentation, and that the Circuit Court improperly granted summary judgment in 

favor ofMcGuireWoods on such claims. See Pet. Supp. Br. at 4-6. Again, in this section of their 

brief, Petitioners cite eight times to the inadmissible Transferee Reports, confirming that most of 

their "overwhelming" evidence has been excluded and cannot defeat a motion for summary 

judgment. 

A. 	 Negligent misrepresentation claims fail for the same reason Petitioners' 
malpractice claims failed. 

Petitioners simply re-assert their failed malpractice claim as a claim for negligent 

misrepresentation. In support of this claim, Petitioners repeatedly point to McGuireWoods' 

"duty to give information," "duty to tell the whole truth," "duty to disclose" certain facts, and a 

"duty to investigate." Pet. Supp. Br. at 5-7. But McGuireWoods' duties to Petitioners were set 

by its attorney-client relationship, and any claim based on a negligent breach of such duties is a 

claim for professional malpractice, no matter how it is labeled. 

For any action sounding in negligence, there can be no liability "without a duty broken." 

Sneberger v. Morrison, 776 S.E.2d 156, 170 (W. Va. 2015) (internal citation omitted). Generally, 

"people are required to exercise the sanle degree of care which would be exercised by a 

reasonably prudent person in like circumstances." Id. A plaintiff asserting a cause of action for 

negligent misrepresentation must establish that: (1) the defendant was "under a duty to give 

information" to the plaintiff; (2) the defendant made a misrepresentation or "erroneous" 

that they are not admissible as public records and are not otherwise admissible as evidence. E.g., Hess v. 
Arbogast, 180 W.Va. 319, 376 S.E.2d 333 (1988); Beech Aircraft Corp. v. Rainey, 488 U.S. 153, 167-68 
(1988). 
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statement to the plaintiff; and (3) the plaintiff has been injured by reliance on the 

misrepresentation. Folio v. City ofClarksburg, 655 S.E.2d 143, 151 (W. Va. 2007). 

Just as they cannot prove professional malpractice, Petitioners cannot establish the 

elements of negligent misrepresentation because they settled the underlying IRS dispute without 

any court ruling that McGuire Woods' advice was incorrect, a position that McGuire Woods 

strongly disputes. See SA 315. IfMcGuireWoods' representations and advice were accurate and 

appropriate-such that they cannot support a malpractice claim-then McGuireWoods' 

representations cannot constitute misrepresentations or "erroneous" statements, as required to 

establish a cause of action for negligent misrepresentation. Folio, 655 S.E.2d at 151. 

Even more clearly, if McGuireWoods met the heightened standard of care that attorneys 

owe to their clients, then they cannot have breached the lower standard of ordinary care that 

applies to the public in general. Sneberger, 776 S.E.2d at 170; Lawyer Disciplinary Bd. v. Ball, 

633 S.E.2d 241,248-249 (W. Va. 2006) ("The relation between attorney and client is a fiduciary 

relation of the very highest character.") (internal citations omitted); Lawyer Disciplinary Bd. v. 

Blyler, 787 S.E.2d 596, 612 (W. Va. 2016) ("A lawyer owes an ethical duty to clients including 

duty of candor, loyalty, diligence and competence.") If Plaintiffs cannot prove that 

McGuire Woods' attorneys breached their duties as lawyers, that same proof cannot somehow 

show that McGuire Woods failed to meet the lesser duty to use ordinary care. 

Petitioners argue, with virtually no analysis, that this Court's decision In Rubin 

Resources, Inc. v. Morris, 787 S.E.2d 641 (W. Va. 2016) changed the law, such that Calvert v. 

Scharfnow does not support the Circuit Court's summary judgment Orders. Pet. Supp. Br. at 13. 

But Rubin does not change the Circuit Court's correct application of Calvert. Rubin simply 

applies the same law to different facts. In Rubin, the attorney stipulated that he was negligent in 
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conducting a title review on a piece of land. 787 S.E.2d at 643 ("Mr. Morris admitted that he 

was negligent in performing the title examination and preparing the title opinion ...."). Relying 

on this admittedly negligent title work, the client (Rubin) purchased that land and drilled a gas 

well on it. Id at 644. In the same transaction, Rubin bypassed an opportunity to purchase a 

substitute piece of land with clear title. Id Rubin was later sued by the rightful owner of the 

purchased land, because Rubin clearly was infringing that owner's property rights; Rubin settled 

that lawsuit to mitigate his damages, and this Court ruled that the attorney was liable for the 

amount paid in settlement (and other amounts). Id. at 647. Under those facts, negligence was 

clear and lead ineluctably to a lawsuit that the client had to settle to avoid even higher damages. 

In Rubin, this Court relied on Calvert, and it did not even hint that Calvert was heing 

limited or changed. See SyI. Pt. 2, Rubin, 787 S.E.2d at 642 (citing Calvert for elements of 

attorney malpractice). It simply recognized that Calvert involved different facts, as does this 

case. In Calvert, because a declaratory judgment action regarding the validity of a will was 

settled before fmal adjudication, there was no ruling whether the will in question had been 

negligently drafted; this Court therefore ruled that this unproven negligence could not be the 

legal cause of the beneficiaries' claimed damages: 

Had the declaratory judgment action proceeded to its conclusion and resulted in a 
final judicial determination that Erma's exercise ofher power of appointment had 
failed, then the causal connection between the attorney's negligence and any 
losses sustained by the Calverts would have been established. However, the 
Calverts' voluntary settlement of the declaratory judgment action precluded any 
such determination. Thus, as a matter oflaw, no cause ofaction exists. 

619 S.E.2d at 209 (emphasis added). The Circuit Court has twice correctly applied Calvert in 

granting McGuireWoods' motion for summary judgment. See JA 9. 
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This case remains like Calvert and unlike Rubin. Here, whether McGuire Woods gave 

substandard advice at all cannot be proven because Plaintiffs settled with the IRS and there is no 

"final judicial determination" that Plaintiffs actually owed the taxes they fault McGuire Woods 

for not forecasting. Rubin had none of those issues: Negligence was stipulated and causation 

was clear. The attorney's stipulation of negligence therefore stood in for the "judicial 

determination" that Calvert requires. Petitioners have asked the Circuit Court and this Court to 

do what Calvert forbids-allow them to recover damages merely for being assessed by the IRS, 

even if that assessment was dead wrong. Calvert, 619 S.E.2d at 695 ("[W]e wholeheartedly 

reject the Calverts' contention that they are entitled to damages merely because they were called 

into court by virtue of the declaratory judgment action."). Rubin does not change this holding 

and the Circuit Court was correct to grant summary judgment as to Petitioners' fraudulent 

misrepresentation claims. 

B. 	 Petitioners' fraud claims fail for the same reasons their malpractice claims 
fail. 

The Circuit Court correctly found that Petitioners' fraud claims simply repackage the 

allegations underlying their failed malpractice claims and call them "fraud." SA 321-324. The 

Circuit Court also correctly held that that claim fails for the same reasons the professional 

negligence claim fails; it further rejected those claims because (1) they are improperly based on 

predictions of the future rather than misrepresentations of current facts, and (2) Petitioners 

cannot show that their claimed reliance was reasonable. SA 321-324. 

"The essential elements in an action for fraud are: (1) that the act claimed to be fraudulent 

was the act of the defendant or induced by him; (2) that it was material and false; that plaintiff 

relied upon it and was justified under the circumstances in relying upon it; and (3) that he was 

damaged because he relied upon it." Syl. Pt. 1, Lengyel v. Lint, 280 S.E.2d 66 (W. Va. 1981) 
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(internal citation omitted). Moreover, a plaintiff must prove these elements by clear and 

convincing evidence. Syl. Pt. 2, Lutz v. Orinick, 401 S.E.2d 464 (W. Va. 1990) ("A party seeking 

to prove fraud, mistake or other equally serious fault must do so by clear and convincing 

evidence [.]") 

Like Petitioners' arguments in support of their negligent misrepresentation claim, it is 

clear that Petitioners' alleged arguments in support of their fraud claim are really just malpractice 

allegations by a different name. See Rath v. Pitcher, 2014 WL 1315413 (W.D. N.Y. March 28, 

2014), at *7 (concluding that the "gist of the plaintiff's complaint is simply that defendants gave 

[plaintiff] bad advice[,]" and the "repackaging of plaintiff's malpractice claim does not show 

fraud.") (New York law); see also White ofLake George Inc. v. Bell, 251 A.D.2d 777, 778, 674 

N.Y.S.2d 162 (3d Dep't 1998) (concluding that where a plaintiff alleges fraud pertaining to a 

defendant's alleged professional malpractice, the fraud claim must be premised upon "one or 

more a.f:finnative, intentional misrepresentations-that is, something more egregious than" the 

conduct allegedly constituting malpractice-"which have caused additional damages separate 

and distinct form those generated by the alleged malpractice.") 

As the Circuit Court concluded, "[a]U of the substantive claims set forth in Petitioners' 

First Amended Complaint[,]" including Petitioners' fraud claim, "require Petitioners to establish 

that McGuireWoods' advice regarding the anticipated tax consequences of the Transaction: (1) 

was inaccurate (intentionally or negligently), and (2) proximately caused their alleged damages." 

See SA 320. The Circuit Court correctly held in its 2015 Order that Petitioners' settlement of the 

underlying IRS claims "precluded any final adjudication as to (1) the validity of the factual 

allegations and/or legal claims alleged by the IRS, or (2) whether the Tax Opinion fell below 

the applicable standard of care." See JA 8 (emphasis added). As such, Petitioners cannot prove 
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that McGuireWoods' alleged misrepresentations or OmISSIOnS were "material and false." 

Lengyel, 280 S.E.2d 66 at Syi. Pt. 1 (emphasis added). 

Further, the Circuit Court concluded that Petitioners' legal malpractice claim failed as a 

matter oflaw because their settlement of the underlying IRS dispute precludes Petitioners from 

"establishing the requisite causal connection" between McGuire Woods' advice and Petitioners' 

alleged damages. See JA 10. Petitioners must establish the same unprovable chain of causation 

for their fraud claim as that which underlies the failed malpractice claim; Petitioners are 

therefore. unable to establish that they have been "damaged because [they] relied upon" 

McGuire Woods' alleged misrepresentations, as required to satisfy the causation element of their 

fraud claims Lengyel, 280 S.E.2d 66 at Syi. Pt. 1. 

Finally, as this Court has recognized, where there is insufficient evidence to conclude that 

a defendant has been negligent, then a jury certainly cannot find "that the same evidence 

support[s] a finding of fraud which requires a higher standard of proof than negligence." Smith v. 

First Comm. Bancshares, Inc., 575 S.E.2d 419, 433 (W. Va. 2002). Because Petitioners' 

settlement prevents them from establishing (1) that McGuireWoods' representations were false, 

and (2) the causal connection between any of the alleged acts or omissions of McGuire Woods 

and any of their alleged damages, the Circuit Court correctly dismissed Petitioners' fraud claim 

as a matter of law. See SA 320. 

C. McGuireWoods' statements in its Tax Opinion were not false. 

Additionally, the essential statements by McGuireWoods that Petitioners claim were 

"fraudulent" were not false at all. Petitioners allege that McGuire Woods represented to them 

"that the aforesaid transaction was proper and would not result in their being held liable for the 

corporate level taxes arising from the subsequent sale of the Portfolio Securities." JA 68. To the 
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extent that Petitioners' fraud and misrepresentation claims are based on statements in the Tax 

Opinion regarding expected tax consequences of the Transaction, such claims fail because those 

statements were not false. Lengyel, 280 S.E.2d 66 at SyI. Pt. 1. 

The Tax Opinion advised that the gains the individual Petitioners would recognize from 

the Transaction would be capital gains. When the Transaction was consummated on October 26, 

2000, Petitioners did, in fact, recognize capital gains. Petitioners reported these gains on their tax 

returns for the year ending December 31, 2000. See e.g., SA 47-68. The IRS never challenged 

Petitioners' tax treatment of the proceeds that they actually received as a result of the 

Transaction, nor have Petitioners alleged that McGuire Woods' advice as to the likely capital 

gains treatment of the transaction proceeds was false. In fact, Petitioners' expert, Robert 

Sommers, Esq., agreed that '"the capital gains treatment of the shareholders was a given no 

matter how the transaction was structured." JA 864. 

Petitioners' fraud and misrepresentation claims therefore fail to the extent such claims are 

based on alleged "misrepresentations" in the Tax Opinion, because those statements were true. 

ID. The Circuit Court Correctly Concluded That Petitioners Cannot Establish That 
McGuireWoods' Alleged Acts or Omissions are the Proximate Cause of Their 
Claimed Damages. 

Petitioners argue that they have "demonstrated genuine issues of material fact as to 

causation of their damages and their right to damages under West Virginia law." Pet. Supp. Br. at 

9. Petitioners' argument completely ignores a critical fact: Before Petitioners can establish 

causation, they must fIrst establish that the representations of McGuireWoods were either 

negligent or false; they cannot, for the reasons discussed above. As the Circuit Court correctly 

concluded, Petitioners' settlement of their underlying IRS disputes precludes them from 

10 




establishing this key element of their fraud and misrepresentation claims, and summary judgment 

is appropriate. See generally SA 311-327. 

A. 	Petitioners' arguments about intervening or superseding cause are straw 
men. 

The Circuit Court correctly rejected Petitioners' argument that McGuireWoods must 

show that the IRS's assessment was an intervening or superseding cause. Pet. Supp. Br. at 10

11. This argument is a straw man; McGuire Woods has never argued that the IRS's tax 

assessment against Petitioners is a superseding cause of their claimed injuries. Instead, and as 

the Circuit Court rightly ruled, the Petitioners who voluntarily settled with the IRS simply cannot 

prove causation at all. See generally, JA 1-11; SA 311-327. Because intervening or superseding 

cause is an affirmative defense that comes into play only once a plaintiff otherwise proves its 

claim, it is irrelevant here, because Petitioners themselves cannot prove causation. Sydenstricker 

v. Mohan, 618 S.E.2d 561, 568 (W. Va. 2005) ("Insofar as intervening cause is a recognized 

defense in this State, the defense can be established only through the introduction ofevidence by 

a defendant that shows the negligence of another party or a nonparty.") (emphasis added). 

This defect in Petitioners' position is apparent on the face of the Restatement section they 

cite: 

Where the negligent conduct of the actor creates or increases the risk of a 
particular harm and is a substantial factor in causing that harm, the fact that the 
harm is brought about through the intervention of another force does not relieve 
the actor of liability, except where the harm is intentionally caused by a third 
person and is not within the scope of the risk created by the actor's conduct. 

Pet. Supp. Br. at 10 (Restatement 2d of Torts §442B (1965) (emphasis added». Thus, the 

intervenhig cause defense comes into play only after plaintiff has established the defendant's acts 

are a legal cause of the plaintiff s harm. Here, as Calvert directs and as the Circuit Court has 

twice ruled, Petitioners' settlement prevents them from proving that McGuireWoods was the 
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legal cause of their claimed damages. See JA 9 (quoting Calvert, 619 S.E.2d at 209); SA 321. 

Petitioners' superseding cause argument is therefore irrelevant. 

B. 	 Petitioners' do not dispute that Jennie Graham's claims were properly 
dismissed. 

The Circuit Court also has dismissed all claims of Plaintiff Jennie Graham, as executor of 

the Estate of James K. Graham. See generally JA 1-11; SA 311-327. Ms. Graham's claims were 

correctly dismissed for additional reasons beyond those applicable to the other Petitioners: Ms. 

Graham "opted not to settle, retained separate counsel, filed a Petition in the United States Tax 

Court challenging the IRS claims, and prevailed." See JA 6.4 The Circuit Court reaffIrmed this 

specific, separate ground for dismissing Ms. Graham's claims in its SA 314-315; 320. 

Petitioners' Supplemental Brief does not challenge the Circuit Court's repeated 

conclusion that Ms. Graham has suffered no damages proximately caused by the acts or 

omissions of McGuire Woods. Pet. Supp. Br. at 11-12. Rather, Petitioners reference Ms. 

Graham's case only to counter a separate argument by McGuireWoods (that Ms. Graham's 

victory shows that other Petitioners also would have won if they had refused to settle with the 

IRS). Because Petitioners do not challenge the underlying holding-that Ms. Graham's claims 

4Jn the 2015 Order the Circuit Court correctly reasoned as follows: 

Because Mrs. Graham, as Executrix of the Estate of James Kirk Graham, 
prevailed in her dispute against the IRS, she manifestly has not suffered 
damages because of any alleged malpractice by McGuireWoods. Put 
differently, there is no evidence that McGuireWoods gave Mrs. Graham 
incorrect advice, and it cannot be liable simply because a former client is 
wrongly assessed by the IRS. There is no cause of action for merely 
being sued (or targeted) by a third party as a result of alleged 
malpractice. Lawyers are not required to provide "litigation proof' legal 
services. Calvert, 619 S.E.2d at 208. For this reason, Mrs. Graham's 
claim is likewise dismissed. See Calvert, SyI. Pt. 1, 619 S.E.2d 197 
(plaintiff must prove both neglect of duty and causation). 

JA 10-11. 
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fail because she cannot prove causation or compensable damages-Ms. Graham has waived any 

challenge she may have had regarding her specific claims and the dismissal of those claims 

should be affirmed. 

Even if Ms. Graham has not waived her argument on appeal, the Circuit Court correctly 

dismissed her claims. The law does not permit a malpractice plaintiff to recover damages for 

legal malpractice simply because he or she was called into court by a third party in connection 

with the matter at issue in the underlying representation. Calvert, 619 S.E.2d at 208 (expressly 

rejecting plaintiffs' position that "merely establishing that they were sued ... should be 

sufficient to establish proximate cause."). There is no reason to apply a different conclusion to 

damages allegedly caused by fraud. 

Petitioners point to facts unique to Ms. Graham's claims and argue that her victory does 

not means they also would have won had they not settled with the IRS. This argument collapses 

of its own weight. Each of the Petitioners could have raised facts unique to their own cases had 

they actually challenged the IRS; by settling, they waived those defenses as to the IRS and 

forever destroyed their ability in this case to prove that they were damaged by McGuire Woods' 

. advice. This is precisely why the rule in Calvert bars their claims: A state court cannot be put in 

the position of guessing, on a complex question of federal income tax law, whether the IRS or 

individual Petitioners were right; absent stipulated malpractice, there must have been a judicial 

finding that each Petitioner actually owed taxes McGuire Woods had told them they would not 

owe. Calvert, 619 S.E.2d at 209. Without such a finding, Petitioners cannot prove that 

McGuireWoods' advice was wrong or that it damaged them. 
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IV. 	 The Circuit Court Correctly Granted Summary Judgment in McGuireWoods' 
Favor on Petitioners' Purported Claim for "Detrimental Reliance." 

Petitioners have admitted to the Circuit Court at least twice that they are not asserting

and have never asserted-a separate, independent cause of action for "detrimental reliance." 

Petitioners now remarkably argue that the Circuit Court erred in holding them to their prior 

statements. See Pet. Supp. Br. at 16. Specifically, Petitioners argue that they "never abandoned 

any claim for detrimental reliance[,]" and that such claim was "never voluntarily dismissed or 

withdrawn by Petitioners, and Petitioners have continued to maintain that they relied to their 

detriment upon representations made by the defendant." ld. 

The Circuit Court was not fooled by this argument. It correctly ruled that Petitioners 

have previously conceded "Count IV of Petitioners' complaint is one for fraud and fraudulent 

inducement upon which the Petitioners relied to their detriment[,]" and is not intended to be "a 

stand-alone claim based solely on reliance." See JA 342; SA 320. Additionally, in Petitioners' 

Pretrial Memorandum filed with the Circuit Court in April 2015, Petitioners list the following 

claims as being at issue in the upcoming trial: professional negligence; negligent misstatement 

and misrepresentation; negligence; breach of contract; fraud; joint venture; damages; and 

punitive damages. JA 1978. Notably absent from Petitioner's final pretrial list of claims is any 

reference. to detrimental reliance. Finally, Petitioners did not argue, in their Notice of Appeal 

filed with this Court on June 25,2015, that the Circuit Court improperly dismissed a stand-alone 

claim for "detrimental reliance." See generally, Notice. 

The Circuit Court therefore properly concluded: "Petitioners' First Amended Complaint 

does not assert a separate cause of action for 'detrimental reliance,' and [] any allegations or 

arguments asserted by Petitioners regarding 'detrimental reliance' merely relate to the elements 
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of Petitioners' fraud claim. Alternatively, to the extent a claim for detrimental reliance existed .. 

. Petitioners have abandoned that claim." See SA 320. 

V. 	 The Circuit Court Correctly Granted Summary Judgment in McGuireWoods' 
Favor on Petitioners' Fraud Claim Because it Relies on Predictions of Future 
Occurrences and does not Satisfy the Fraudulent Promise Exception. 

A. Petitioners cannot base a fraud claim on predictions of future tax consequences. 

The Circuit Court correctly concluded that "[a]ctionable fraud must ordinarily be 

predicated upon an intentional misrepresentation of a past or existing fact and not upon a 

misrepresentation as to a future occurrence." Gaddy Eng'g Co. v. Bowles Rice McDavid Graff& 

Love, LLP, 746 S.E.2d 568,576 (W. Va. 2013) (citing Croston v. Emax Oil Co., 464 S.E.2d 728, 

732 (W. Va. 1995». "Predictions as to future events, made in the honest belief that they will 

prove correct, cannot serve as the basis of fraud." Croston, 464 S.E.2d at 732; see also Janssen v. 

Carolina Lumber Co., 73 S.E.2d 12, 17 (W. Va. 1952) ("[F]raud cannot be predicated on 

statements which ... consist of mere broken promises, unfulfilled predictions or expectations, or 

erroneous conjectures as to future events.") (emphasis added). The Circuit Court was therefore 

correct to grant summary judgment as to Petitioners' fraud claims, because they rest on 

allegations that McGuireWoods' predictions as to future tax treatment were wrong. SA 322-323. 

Petitioners' fraud claim accuses McGuireWoods of incorrectly predicting future tax 

consequences. JA 68 (claiming McGuire Woods misrepresented that the transaction "would not 

result in their being held liable for the corporate level taxes arising from the subsequent sale of 

the Portfolio Securities") (emphasis added). Additionally, the nature of the disputed advice

the likely tax treatment of Petitioners' Transaction proceeds and how to report such proceeds on 

future federal income tax returns-demonstrates that McGuire Woods' representations pertained 

to, and depended on, future events. In fact, McGuireWoods expressly advised in its Tax Opinion 

that its opinions depended on two future occurrences: (1) consummation of the Transaction in 
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accordance with the parties' agreement; and (2) all parties to the Transaction, including the 

buyers of the Kay Co. stock, reporting "the Redemption Transaction and Sale Transaction on 

their respective federal income tax returns in a manner consistent with the opinions set forth 

herein and otherwise comply[ing] with all applicable provisions of the Internal Revenue Code .. 

. and Treasury Regulations." See JA 174-175. The advice at the heart of this case-

McGuireWoods' Tax Opinion-was therefore a prediction of future events that cannot support a 

fraud claim. 

Petitioners seek to avoid this conclusion by claiming that McGuire Woods fraudulently 

concealed the risk that the Transaction could lead to the IRS assessments. See generally, JA 56

71; Petition. But not properly evaluating a current risk is the same thing as making a flawed 

prediction: The sequence of future events that Petitioners say McGuireWoods should have 

forecast stretch far into the post-Transaction future. See generally JA 68; Petition at 37-38. By 

Petitioners' logic, McGuireWoods could only advise Petitioners in connection with the 

Transaction, without being held liable for fraud, if McGuireWoods forecast that Petitioners could 

be held liable for taxes owed by the buyer of the former Kay Co. if all of the following future 

events occurred: 

1. 	 The buyer sells the Kay CO.'s securities after the Transaction, creating a potentially 
taxable gain; 

2. 	 The buyer files a tax return in December 2001 reporting the sale proceeds, but claiming 
that losses generated through separate transactions offset the gain from the sale of the 
securities (see SA 26-34); 

3. 	 More than five years later, the IRS audits the December 2001 tax return and disallows the 
purported losses, concluding that they arose from an abusive tax shelter (see JA 64); 

4. 	 Neither the buyer nor the company pays the resulting tax liability and the IRS does not 
collect the tax liability from the buyer; 
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5. 	 The IRS re-characterizes the Transaction, concluding that it was substantially similar to 
an "Intennediary Transaction," which is a listed transaction created by Notice 2001-16, 
issued by the IRS after the Transaction in February 2001; and 

6. 	 In August 2007, the IRS assesses the unpaid taxes against some, but not all, of the former 
Kay Co. shareholders under a novel application of the theory of transferee liability 
(Petition at 6-7). 

The supposed misrepresentations of McGuire Woods are predictions of the tax treatment 

that the IRS would afford the proceeds from the Transaction in the future. Failure to warn of the 

distant, future risks identified above does not, and cannot, constitute fraudulent concealment or 

fraud by omission. Janssen, 73 S.E.2d at 17 ("[F]raud cannot be predicated on statements which. 

. . consist of mere . . . unfulfilled predictions or expectations, or erroneous conj ectures as to 

future events."). Because Petitioners' fraud claims are not based on an alleged "intentional 

misrepresentation of a past or existing fact[,]" those claims fails as a matter of law. Gaddy 

Eng'g, 746 S.E.2d at 576. 

B. 	 The "fraudulent promise" doctrine is inapplicable. 

Petitioners acknowledge the general rule that a fraud claim cannot be grounded on 

forecasts of future events, such as McGuire Woods' prediction of what tax treatment Petitioners 

would receive in the future. Pet. Supp. Br. at 13-15; Gaddy Eng'g Co., 746 S.E.2d at 576; 

Croston, 464 S.E.2d at 732. The Circuit Court correctly rejected Petitioners' efforts to shoehorn 

the facts of this case into a narrow exception known as the "fraudulent promise" rule. See SA 

323-324. This Court should likewise hold that the fraudulent promise rule is inapplicable to these 

facts. 

The fraudulent promise rule allows a fraud claim to be brought when the defendant has 

promisea'to do something in the future, having no intention to do it, then fails to do the thing that 

was promised: 
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What the plaintiff relies upon is not the breach. of a verbal promise to convey ... 
real estate, but the deceiving of plaintiff by a false promise made to him by the 
defendant, without intention ofperformance by him, for the fraudulent purpose of 
putting him in an advantageous position at the expense of the plaintiff, and acted 
upon by the plaintiff to his detriment. 

Davis v. Alford, 166 S.E. 701, 702 (W. Va. 1932) (emphasis added); accord Traders Bank v. 

Dils, 704 S.E.2d 691, 695 (W. Va. 2010) (quoting Davis for this proposition). This is the fact 

pattern in every case that Petitioners cite in support of this rule. 5 

But Petitioners do not argue that McGuire Woods promised, but failed, to do anything in 

the future. In October 2000, McGuireWoods opined as to what tax results Petitioners were likely 

to obtain in the future when they fIled their returns reporting the results of the October 2000 

transaction. The prediction was of what the IRS would do: it was not an unfulfilled promise of 

something that McGuire Woods would do. The "fraudulent promise" exception is therefore 

inapplicable, even on the facts that Petitioners allege in their Supplemental Brief. 

Even if McGuire Woods' prediction of future behavior by the IRS could be transformed 

into a promise of future performance by McGuireWoods itself.-and it cannot-the cases 

Petitioners cite are clear that, to support a claim of fraud, McGuire Woods has to have actually 

believed that its prediction was false. Traders Bank, 704 S.E.2d at 695 (citing Davis v. Dyke, 44 

S Quicken Loans v. Brown, 737 S.E.2d 640 (W. Va. 2012) (fraudulent promise exception applies where 
mortgage company induced refinancing by promising it would again refinance loan in three months, but 
did not refmance when asked); Traders Bank, 704 S.E.2d 691 (fraudulent promise exception applied 
where bank induced plaintiff to issue a promissory note by promising that bank would increase third
party's line of credit, but did not thereafter increase that line of credit); Alford, 166 S.E.2d 701 (plaintiff 
successfully asserts fraudulent promise exception against defendant who promised to deed property to 
plaintiff after purchase, but did not); Buena Vista Co. v. Billmeyer, 37 S.E. 583 (W. Va. 1900) (home 
builder unsuccessfully asserts fraudulent proQIise exception where land developer promises to, but does 
not, ensure that a factory will be built); FDIC v. Bakkebo, 505 F.3d 286 (4th Cir. 2007) (defendant liable 
for fraud for representing that Keystone Bank's mortgage program was profitable while actively 
conducting the fraud and knowing the program was fraudulent); George GolfDesign, Inc. v. Greenbrier 
Hotel Corp., 2012 WL 4748802, *2 (S.D. W. Va. Oct. 4, 2012) (Greenbrier unsuccessfully invokes 
"future promise" exception where landscaping company promised, but failed, to timely install plants 
before golf tournament). 
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S.E.2d at 590). That is, McGuire Woods has to have believed, contrary to its opinion letter, that 

the IRS would assess additional taxes against the Petitioners not referenced in the letter if the 

buyer ofthe Kay Co. stock took or failed to take certain actions in the future. Id at 697. It is not 

enough to allege that the promisor "should have known" that the promised result would not 

occur. Id at 697 n.19 ("Because a claim of fraudulent inducement requires a contemporaneous 

intent not to fulfill the subject promise, the 'should have known' language [in plaintiffs 

allegations] is clearly inapplicable. "). 6 

But it has never been Petitioners' position that McGuireWoods knew the IRS would 

assess taxes, but still promised they would not. Petitioners merely argue that there was a risk of 

such an assessment of which they were not properly advised. See Pet. Supp. Br. at 6 (arguing that 

McGuireWoods failed to advise Petitioners that there was a risk that the IRS could recharacterize 

the Transaction and that, "failure to disclose this, when it had a duty to speak, constitutes 

misrepresentation by omission, civil fraud and fraudulent concealment."); id 14 (arguing that the 

fraudulent promise triggering the exception to the general rule was the "promise of 

McGuireWoods that the tax structure could not be disregarded[.]") To invoke the fraudulent 

promise exception, Petitioners must convert this risk into a certainty. Petitioners' fraud claim is 

therefore only a garden-variety, and legally insufficient, claim that a prediction of future events 

did not turn out to be true. 

6 Even Petitioners' hired expert would not say that McGuireWoods knew that the buyer would not pay its 
appropriate taxes in the future, the event that ultimately triggered the IRS assessment of the Petitioners. 
JA 863. 
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C. Petitioners' claim that McGuireWoods misrepresented an existing fact is legally 
and factually false and inaccurate and was properly rejected by the Circuit 
Court. 

Petitioners seek to avoid the established rule that fraud cannot be predicated upon 

"erroneous conjectures as to future events[,]" see Janssen, 73 S.E.2d at 17, through wordplay. 

They argue that McGuireWoods' tort was not wrongly forecasting the future, but failing to 

advise ofa current risk that future tax consequences may not be what they forecast. Pet. Supp. 

Br. at 13-15.7 There is no practical distinction between these two positions: Evaluating a 

"current" risk of future consequences is the same thing as forecasting the future. As discussed 

above, unless Petitioners can show that, in October 2000, McGuire Woods actually knew the IRS 

would assess taxes beyond what was forecast in the Opinion Letter, allegedly incorrect 

predictions in the Opinion Letter cannot qualify as a "fraudulent promise" sufficient to support a 

claim of fraud. Such a claim is one of simple negligence: That McGuire Woods should have 

7 To buttress this argument, Petitioners continue to falsely refer to the October 26, 2000 sale of the Kay 
Company as a "Son of Boss" transaction, without ever explaining what that technical term means. 
Petitioners offer no such explanation because an accurate explanation would reveal that they are not 
telling the truth. "Son of Boss" refers to a complex set of fmancial steps under which a taxpayer creates 
an artificially high basis in certain assets, then claims a loss when it sells those assets. See SA 281-282. 
Additionally, Petitioners' argument is completely inconsistent with the allegations in their Complaint. 
Specifically, Petitioners allege that after the Transaction was completed, the former Kay Co. buyer sold 
assets, and that the "CMD Trust entity then set about to wrongfully avoid any taxable gain on the sale by 
the use of manufactured losses developed through a 'Son of Boss' tax shelter technique which had 
previously been undertaken by Acorn Trust." See JA 63. Indeed, Petitioners' allegations conflrm-not 
that the IRS determined that the Transaction itself was a Son of Boss tax shelter-but that the IRS 
assessed taxes against the buyer of former Kay Coo's stock, concluding that the gains triggered by the 
buyer's post-closing activities "were not sheltered by the failed 'Son of Boss' scheme[,]" and that the 
IRS, unable to collect from the buyer, "attempted to assert the Tax Assessment liability against the Kay 
Co. shareholders on a 'transferee' theory of liability." See JA 64. Thus there is no evidence that 
McGuire Woods participated in, or know about, a Son of Boss scheme; such a scheme, if it occurred, was 
carried out by the buyer entities after the Transaction closed. 
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evaluated' and described risks differently, based on the facts known at the time. Petitioners 

cannot torture these facts into a basis for a fraud claim. 8 

Petitioners also misleadingly argue that all of the legal doctrines that McGuireWoods 

needed to forecast the IRS's future assessments against them-transferee liability, Son of Boss, 

step transaction, and economic substance-existed at the time of the October 26, 2000 

Transaction. Pet. Supp. Br. at 15. The most misleading point in this argument is as follows: 

"The IRS even sent out a special notice warning about the illegality of Son of Boss transactions, 

released on August 13,2000 and published September 5,2000, before McGuireWoods prepared 

its tax opinion on October 26,2000." Id. Petitioners continue, arguing the Circuit Court's Order 

"implies that the law changed after the tax opinion, when it did not[.]" Id. (emphasis added). 

This statement-that the relevant and applicable law did not change after the Tax Opinion was 

issued in October 2000-is wrong. 

IRS Notice 2001-16, which first defined and classified the tax shelter scheme under 

which the IRS assessed the Kay Co. buyer, was issued after closing.9 In other words, when 

McGuire Woods issued its Tax Opinion, the "Intermediary Transaction" tax shelter did not exist. 

Although Petitioners point to the "special notice" that the IRS "sent out ... warning about the 

illegality of Son of Boss transactions[,]" they completely ignore Notice 2001-16, which first 

described the Intermediary Transaction tax shelter and classified it as a listed transaction. Thus, 

8 In some instances, Petitioners not only torture the facts, they afftrmatively misstate them. For example, 
Petitioners claim that McGuire Woods advised the Kay Company Board of Directors that a private letter 
ruling regarding the transaction "wasn't necessary." Pet. Supp. Br. at 18. This is false. In fact, former 
Kay Company President Henry Battle testified that it was his brother and fellow shareholder, attorney G. 
Thomas Battle, who advised him that a private letter ruling would not be necessary. SA 292, 

9 Notice 2001-16 describes "Intermediary transactions" and identifies such transactions as a tax shelter. 
See Intermediary Transaction Tax Shelter, Notice 2001-16, 2001-09 LR.B. 730. The purpose of IRS 
Notice 2001-16 was to put "taxpayers and their representatives" on notice that, "[d]epending on the facts 
of the partiCUlar case," the IRS "may challenge the purported tax results of these transactions[.]" Id. 
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The District Court granted Petitioners' motion for a temporary restraining order. See JA 

281-296. One month later, Petitioners sued McGuireWoods, arguing that it is not a "prestigious 

law firm," but a fraudulent tax shelter promoter, and alleging that McGuireWoods should have 

warned them of the risk that the IRS could recharacterize the Transaction because the Son of 

Boss Notice was issued prior to closing. See generally JA 353-367. 

McGuireWoods has never argued that the doctrines identified by Petitioners in their 

Supplemental Brief, including Son of Boss, were not in existence at the time it issued its Tax 

Opinion; rather, these doctrines are simply irrelevant to the transaction in which McGuire Woods 

and Petitioners were involved-i.e., the transaction consummated and governed by the Stock 

Purchase ,and Redemption Agreement executed by the parties. See JA 747-782. Not even the IRS 
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has claimed that Petitioners participated in a Son of Boss transaction or that they owed taxes for 

doing so. See JA 953-969. Indeed, the one plaintiff who did challenge the IRS's assessment 

argued in its Tax Court Petition that the IRS "erred in determining that the above transaction is 

substantially similar to an Intermediary Transaction shelter described in Notice 2001-16[.]" 

ld. (emphasis added). Notably, the Graham Petition does not even mention Notice 2000-44 or 

the Son ofBoss tax shelter. 

McGuire Woods could not have warned Petitioners that the IRS might re-characterize the 

transaction and seek to recover the buyer's unpaid taxes from Petitioners utilizing a unique 

application of the theory of transferee liability (if the buyer did not, in the future, pay its own 

taxes in accordance with the tenus of the Stock Purchase and Redemption Agreement and 

applicable tax laws) based upon the IRS's conclusion that the transaction was substantially 

similar to a listed transaction that did not yet exist. Petitioners' misleading argument cannot 

convert predictions of future tax treatment into intentional misrepresentation of existing fact. 

VI. 	 The Circuit Court Properly Concluded That Any Purported Reliance on 
McGuireWoods' Alleged Misrepresentation of Existing Fact Was Unreasonable and 
Cannot Satisfy the Reliance Element of Their Fraud Claim. 

Petitioners argue that the Circuit Court "made a factual inference in favor of the 

defendant that plaintiffs were not reasonable in their reliance on the representations of their 

lawyers." Pet. Supp. Br. at 18. But the Circuit Court did not err; it correctly concluded, as a 

matter of law, that Petitioners' purported reliance on McGuireWoods' allegedly false statements 

was unreasonable and, as such, their fraud claim fails as a matter oflaw. SA324. 

In order for a representation to support a fraud claim, a plaintiff must prove that "plaintiff 

relied upon it[,]" and that the plaintiff "was justified under the circumstances in relying upon it." 

Lengyel, 280 S.E.2d 66 at Syi. Pt. 1 (emphasis added). Petitioners contend that McGuireWoods 
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essentially guaranteed the results of its Tax Opinion by representing, in an email that pre-dates 

its Tax Opinion, that a McGuire Woods attorney was "confident that our tax structure could not 

be disregarded." SA 69-70; see also Petition at 6. 

However, Petitioners cannot establish that they were "justified under the" circumstances in 

relying upon" this statement. Lengyel, 280 S.E.2d 66 at Syl. Pt. 1; see also Rubberlite, Inc. v. 

Baychair Holdings, LLC, 737 F.Supp.2d 575, 582 (S.D. W. Va. 2010).10 First, the Tax Opinion 

stated that the opinions set forth therein were "based on current provisions of the Code, and 

Treasury Regulations promulgated thereunder, pertinent judicial authority, and published 

pronouncements of the Internal Revenue Service, any of which may be changed at any time 

with retroactive effect." See JA 174-175 (emphasis added). Second, Petitioners' sworn 

deposition testimony demonstrates that, not only should they have known that the IRS can 

challenge any transaction at any time, they did know that the IRS could challenge the 

Transaction. Petitioners deposed on this issue all acknowledged that they understood, in 2000, 

that the IRS can challenge any position taken or the tax treatment given to a transaction on a tax 

return. I I Thus Petitioners could not reasonably rely on a representation that they did not think 

was true. 

10 In Rubberlite, in which a party asserted a fraud claim predicated upon the defendant's alleged 
misrepresentation that she would obtain a favorable result in a patent appeal, the District Court held that 
Petitioners "could not reasonably rely" on the defendant's alleged misrepresentation because "a 
reasonable person should have known Ms. Baychar had no ability to ensure" that she would, in fact, 
obtain a favorable result on appeal of a court's prior decision. Id. As in Rubberlite, a reasonable person 
should know-and Petitioners actually did know-that no one, including the attorneys at 
McGuireWoods, can ensure that the IRS will never disagree with a taxpayer's position as to the tax 
consequences of a transaction. 

11 E.g., JA 939-941 ("Q. Do you think you understood that it was always possible for the IRS to challenge 
a position you take in a tax return? A. Yes. They can challenge anything."); JA 990 ("Q. Okay. And you 
knew from your own experience back in August 2000 that the IRS could challenge any transaction if it 
wanted to, to test the validity of the transaction, didn't you. . . . A. Yeah, they can question anything."); 
JA 883 ("Q. You knew in August of2000 that the IRS can challenge any transaction, didn't you? A. Did I 
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Petitioners also cannot close their eyes to facts they find out on their own. Although one 

''to whom a representation has been made as an inducement" has a right to rely upon that 

representation without independently investigating its truth, if the party claiming reliance "does 

undertake further inquiry into the facts, he is charged with and presumed to rely on everything 

his investigation uncovers." Rockley Manor v. Strimbeck, 382 S.E.2d 507, 509 (W. Va. 1989). If 

it does investigate, the party claiming reliance on the defendant's statement "will be deemed to 

have relied upon his own investigation and not upon the representations" of the defendant. Id. 

(internal citation omitted). 

Here, Petitioners independently investigated whether the IRS could challenge the tax 

results of the Transaction. Petitioners engaged Arnett & Foster, PLLC, as their independent 

West Virginia accounting finn. On August 2, 2000, Steve Robey, a CPA with Arnett & Foster, 

provided an opinion letter regarding the "Federal income tax treatment ass.ociated with the 

proposed sale and redemption of the Corporation's stock[,]" including review of the "potential 

tax treatment that would be afforded to a transaction described in correspondence dated July 5, 

2000 from [McGuire Woods]." JA 845-860. Mr. Robey concluded that the correspondence from 

McGuire Woods "reasonably describes the tax treatment likely to be afforded to the proposed 

transaction." Notably, Mr. Robey's letter cautioned as follows: 

This letter reflects what we regard to be the relevant tax issues under the Internal 
Revenue Code of 1986 and corresponding regulations through the date of this 
letter. The Internal Revenue Service may challenge the tax treatment 
described herein. Without a private letter ruling from the Internal Revenue 
Service, prediction of their position with respect to the tax treatment cannot 
be made with absolute certainty. 

know that? I guess I knew that. Q. Okay. A. The IRS does pretty much what they want to do."); JA 840
841 (Q. "In August 2000, you knew that the Internal Revenue Service may challenge this transaction 
someday, didn't you?" A. "One always knows in a transaction there is a possibility of an audit. ... Q. It 
could be a whole number of things about this proposed transaction that the IRS may audit and ultimately 
challenge;' correct? ... THE WITNESS: Every tax filing has that risk. ") 
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JA 848 (emphasis added). 

Petitioners retained their long-time accounting firm specifically for the purpose of 

conducting a further inquiry into the tax consequences of the Transaction; they received an 

opinion letter from Mr. Robey in which he explicitly warned that the IRS could challenge the tax 

treatment described by McGuireWoods. Id. Petitioners cannot ignore the results of their 

independent inquiry in order to sue McGuireWoods for fraud; they cannot claim to rely on a 

prediction that their own investigation tells them may not be true. Rockley Manor, 382 S.E.2d at 

509. 

VII. 	 The Circuit Court Correctly Concluded That Petitioners Lack Evidence to Support 
Their Favor on Their Joint Venture Claim. 

The Circuit Court correctly granted summary judgment as to Petitioners' joint venture 

claim because there is no record evidence that such a joint venture existed and, more clearly, 

because Petitioners still cannot identify a single tort, recognized by West Virginia law, that some 

alleged joint venture committed against them. First, Petitioners have not presented any 

admissible evidence that a "joint venture" existed. In their Supplemental Brief, Petitioners cite 

the excluded Transferee Report ten times for the "evidence" they rely upon in support of their 

joint venture allegations. Pet. Supp. Br. at 19-21. The contents of these excluded documents 

cannot validly support Petitioners' current position and must be ignored for purposes of 

summary judgment. Powderidge, 474 S.E.2d at 878. 

A. Association to carry out a single business enterprise for profit. 

A "joint venture" is: 

an association of two or more persons to carry out a single business 
enterprise for profit, for which they combine their property, money, 
effects, skill, and knowledge. It arises out of a contractual relationship 
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between the parties. The contract may be oral or written, express or 
implied. 

Armor, 535 S.E.2d 737 at Sy1. Pt. 5 (quoting Sy1. pt. 2, Price v. Halstead, 177 W. Va. 592,355 

S.E.2d 380 (1987)). An "agreement, express or implied, for the sharing of profits is generally 

considered essential to the creation" of a joint venture. Armor, 535 S.E.2d at 737 (quoting 

Pownal/v. Cearfoss, 40 S.E.2d 886, 893-94 (W. Va. 1946)). The only "evidence of 

McGuireWoods' share of the profit[]" that Petitioners have identified is that "McGuire Woods 

not only offered to give a tax opinion, it also structured the entire deal, promoted the deal along 

with ICA and others for a fee of $125,000, a fee which was contingent upon the deal being 

consummated." Pet. Supp. Br. at 20 (emphasis added). 

But McGuireWoods was not paid by the buyer or out of the buyer's profits. 

McGuire Woods received from its client a fee of $125,000 plus expenses. JA 832-834. 

McGuireWoods would have received the exact same fee if the buyer had satisfied its legal and 

contractuBl obligations to pay the taxes owed by the former Kay Co. as a result of the buyer's 

post-closing activities. Petitioners have no evidence of a fee sharing arrangement between 

McGuireWoods and any alleged joint venturer. Armor, 535 S.E.2d at 745 (internal citation 

omitted) ("[T]he mere fact that one party is to receive benefits in consideration of services 

rendered ... does not, as a matter of law, make him a partner or j oint venture.") 

B. Right of joint participation in the control and management of joint venture. 

Courts have also emphasized that an "essential element of a partnership or joint venture is 

the right of joint participation in the management and control of the business[.]" Armor, 535 

S.E.2d at 745 (internal citation omitted). Petitioners argue that whether McGuireWoods and any 

of the alleged joint venturers "could control the actions of the otherD" is irrelevant for purposes 
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of establishing the existence of a joint venture; rather, they contend the "issue is the joint right to 

control the venture[.]" Pet. Supp. Br. at 21-22. 

Petitioners' only "evidence" on this point is their conclusory (and irrelevant) argument 

that "either party could have called a halt to the venture, and both made decisions about how the 

deals would be structured." ld. The same is true ofparties to any arms-length transaction I2-any 

party can decide not to go through with a contemplated transaction, and all parties to a 

transaction typically have the ability to make decisions about how it is structured. This is not 

evidence of the existence of a joint venture. 

Additionally, Petitioners' argument that the "issue" is the "joint right to control the 

venture[,]" and that whether McGuire Woods had any control over the "buyer" is irrelevant, is 

wrong. Pet. Supp. Br. at 21-22. As this Court has recognized, an "essential element" of a joint 

venture ~laim is the "right of joint participation in the management and control of the 

business[.]" Armor, 535 S.E.2d at 745 (internal citation omitted). Further, and most importantly, 

"[t]he control required for imputing negligence under a joint enterprise theory is not actual 

physical control, but the legal right to control the conduct of the other with respect to the 

prosecution ofthe common purpose." ld. (internal citation omitted). 

There is no evidence that McGuireWoods could control the buyer during or after the 

Transaction; it therefore did not have a "joint right to control the venture[,r' as Petitioners allege. 

Pet. Supp. Br. at 20-21. For example, if McGuireWoods had a legal right of joint control, it 

would have had the ability to make the buyer to pay the tax obligations of the former Kay Co. 

when assessed by the IRS. Petitioners have not-and cannot--come forward with any such 

evidence showing that McGuire Woods was part of a j oint venture with any of the individuals or 

entities identified by Petitioners. The Circuit Court was therefore correct to dismiss Count V, 

12 Petitioners acknowledge that the Transaction was, in fact, an "arms-length transaction to a third party[.]" JA 262. 
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because Petitioners have "failed to make a sufficient showing" on one or more "essential 

element[s] that [they] ha[ve] the burden to prove." SyI. Pt. 5, Armor, 535 S.E.2d at 739; 

Cunningham, 737 S.E.2d at 281; SA 325-326. 

C. There is no stand-alone cause of action for "joint venture." 

"[J]oint venture is not a stand-alone claim, but a basis for vicarious liability." W w: 

McDonald Land Co. v. EQT Prod. Co., 983 F.Supp.2d 790, 811 (S.D. W. Va. 2014) (citing 

Armor, 535 S.E.2d at 742-43). Specifically, "members of a joint venture are ... jointly and 

severally liable for all obligations pertaining to the venture[.]" Id. Therefore, in order to recover 

from a defendant under the theory of "joint venture," a plaintiff must, at a minimum, (1) identify 

a stand-alone tort committed by a third-party; (2) prove that the defendant and the third-party 

were part of a joint venture; and (3) establish that the third-party's wrongdoing is a liability of 

the joint venture, such that the defendant could be held vicariously liable. Armor, 535 S.E.2d at 

742-43. 

Here, Petitioners' joint venture claim is based upon the same allegations as their 

negligent misrepresentation and fraud claims-that McGuire Woods, along with its alleged joint 

venturers, "negligently, carelessly and recklessly, represented to Petitioners" that they would 

"owe no taxes arising from the subsequent sale of the Portfolio Securities[,]" and otherwise 

"failed to adequately disclose to Petitioners the risks" of the Transaction. JA 69. In response to 

the Circuit Court's correct holding that Petitioners have not identified any tort committed by the 

alleged joint venturers, much less a tort that damaged them, Petitioners simply argue that the 

buyer entities "committed tax fraud and a tax shelter scheme." Pet. Supp. Br. at 23. Petitioners 

do not cite a single authority for the proposition that these concepts are West Virginia torts. The 

Circuit Court therefore was right to dismiss Petitioners' joint venture claim as a matter of law 

because (1) it is based upon the same allegations as their negligent misrepresentation and fraud 
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claims (and must fail for the same reasons) and (2) Petitioners have failed to prove that the 

alleged joint venturers committed any tort for which McGuire Woods should now be held liable. 

CONCLUSION 

For these reasons, McGuireWoods respectfully requests this Court affirm the Circuit 

Court's grant of summary judgment on all remanded claims in Petitioners' First Amended 

Complaint. 

MCGUIREWOODS LLP, 


Defendant, 


BY COUNSEL: 


DavidB. Thomas (W. Va. BarNo. 3731) 
Susan M. Robinson (W. Va. Bar No. 5169) 
Bryant 1. Spann (W. Va. Bar No. 8628) 
THOMAS COMBS & SPANN, PLLC 
P.O. Box 3824 
Charleston, WV 25338-3824 
Tel: (304) 414-1800 
Fax: (304) 414-1801 
Counsel/or Respondent McGuire Woods LLP 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

DOCKET NO. 15-0606 


JOHN F . KAY, JR., et aI., PLAINTIFFS BELOW, 

Petitioners, 

v. 	 (Civil Action No. ll-C-615) 
(Kanawha County Circuit Court) 

MCGUIREWOODS LLP, DEFENDANT BELOW, 

Respondent. 

CERTIFICATE OF SERVICE 

I, David B. Thomas, counsel for Respondent, hereby certify that service of 

"MCGUIREWOODS LLP'S RESPONSE TO SUPPLEMENTAL BRIEF OF 

PETITIONER" have been made upon counsel for Petitioners by hand delivering a true copy 

thereof, on this 8th day of February, 2017, addressed as follows: 

Marvin W. Masters Mark A. Ferguson 
Kelly Elswick-Hall Ferguson Law Office, PLLC 

230 Capitol Street, Suite 300 The Masters Law Firm lc 
Charleston, WV 25301 181 Summers Street 

Charleston, WV 25301 

DavidB. Thomas (W. Va. BarNo. 3731) 
THOMAS COMBS & SPANN, PLLC 
300 Summers Street, Suite 1380 (25301) 
P.O. Box 3824 
Charleston, WV 25338-3824 
(304) 414-1800 



STATE OF WEST VIRGINIA 

At a Regular Term of the Supreme Court of Appeals, continued and held at Charleston, 
Kanawha County, on April 25, 2017, the following order was made and entered: 

John F. Kay, Jr., individually and as 


Trustee of the Mildred F. Kay Trust; 

Kay T. Roberts and]eart T. Hold, 


Co-Executors of the Estate ofFlorence K. Temple; 


W. Richard Kay,]r.; 

Henry W. Battle; 

Julia T. Hutchinson; 

Jennie Graham, Executrix of 
The Estate ofJames Kirk Graham; 
Margaret K. Huffman, Executrix of 

The Estate of HenrJ. Willi am Huffman; 

James L. Kay; 

JohnD.Kay; 
Barbara G. Randolph; 
William M. Murphy and Margaret K. Huffman, 

Co-Trustees ofThe Jessie K. Thayer Trust; 

and The Kay Company, LLC, 
Plaintiffs Below, Petitioners 

vs.) No. 15-0606 

McGuire Woods LLP, 

Defendant Below, Respondent 

ORDER 

Ori. F ebriiiry g~- 2tH7~ ilie -respondent, McGuire Woods LLP, by counsel David B. 

Thomas, Susan M. Robinson, and Bryant J. Spann, Thomas Combs & Spann, PLLC, filed a 

motion for leave to file an amended exhibit, and attached the exhibit thereto. Upon consideration 

of the motion for leave to file an amended exhibit, the Court is of the opinion to and does hereby 

refuse the motion. 
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On the same day, February 8, 2017, the respondent, by counsel, filed a motion to take 

judicial notice of a pleading filed in a federal district court action. Thereafter, on February 15, 

2017, the petitioners, by counsel Kelly Elswick-Hall and Marvin W. Masters, The Masters Law 

Firm Ie; and Mark A. Ferguson, Sprouse & Ferguson, PLLC, filed a" response to the motion to 

take judicial notice and a motion to strike the respondent's brief. The respondent, by counsel, 

filed a response to the motion to strike on February 23,2017. 

Upon consideration, the Court is of the opinion to and does hereby refuse the motion to 

take judicial notice. The petitioners' motion to strike the supplemental respondent's brief is 

hereby granted, in part. The first full paragraph on page 22 of the supplemental response brief 

filed February 8, 2017, is hereby stricken. The remainder ofthe motion to strike is refused. 

Finally, on February 28,2017, the petitioners, by counsel, filed a motion for leave to file a 

reply to the supplemental response brief, and attached the same thereto. Thereafter, on March 2, 

2017, the respondent, by counsel, filed a response in opposition to the motion. Upon 

consideration, the Court is of the opinion to and does hereby refuse the motion for leave to file a 

reply. 

A True Copy 

Attest: / /s// Rory 1. Perry IT 
Clerk ofCourt 
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