
I 

., 0 11 ~ 

NOV I 2 2015IN THE SUPREME COURT OF APPEALS OF WEST VIRG ~. 
DOCKET NO. 15-0606 

RORY L PERRY n. CLERK 

SUPREME COURT OF APPEAlS 


OF WESTVIRGINIA 


JOHN F. KAY, JR., et al., PLAINTIFFS BELOW, 

Petitioners, 

v. 	 (Civil Action No. ll-C-615) 
(Kanawha County Circuit Court) 

MCGUIREWOODS LLP, DEFENDANT BELOW, 

Respondent. 

MCGUlREWOODS LLP'S RESPONSE TO PETITION FOR APPEAL 

AND CROSS-ASSIGNMENTS OF ERROR 


Respectfully submitted: 

David B. Thomas (W. Va. BarNo. 3731) 
Susan M. Robinson (W. Va. Bar No. 5169) 
Bryant J. Spann (W. Va. BarNo. 8628) 
THOMAS COMBS & SPANN, PLLC 
300 Summers Street, Suite 1380 
P.O. Box 3824 
Charleston, WV 25338-3824 
Tel: (304) 414-1800 
Fax: (304) 414-1801 
Counsel for Respondent McGuire Woods 
LLP 



TABLE OF CONTENTS 


TABLE OF AUTHORITIES ..........................................................................................................i 


I. 	 RESPONSE TO APPELLANTS' ASSIGNMENT OF ERRORS.................................. .1 


II. 	 CROSS-ASSIGNMENT OF ERROR ................................................................................1 


III. 	 STATEMENT OF THE CASE ...........................................................................................1 


A. 	 The Transaction and Tax Opinion .........................................................................2 


B. 	 Involvement of the IRS Years After the Transaction ...........................................5 


C. 	 First Settlement with the IRS ..................................................................................5 


D. 	 Appellants Chose to Settle Rather Than Contest the IRS 

Assessments..............................................................................................................6 


E. 	 Appellants Approached McGuireWoods Only After the 

Deal was Done ..........................................................................................................8 


F. 	 Estate of James K. Graham Defeats the IRS in Tax Court................................. 10 


G. 	 Second Settlement with the IRS .............................................................................. lO 


H. 	 Appellants Sue McGuireWoods .............................................................................. ll 


IV. 	 SUMMARY OF ARGUMENT ........................................................................................... 11 


V. 	 STATEMENT REGARDING ORAL ARGUMENT .......................................................12 


VI. 	 ARGUMENT ........................................................................................................................ 12 


A. 	 Standard of Review .................................................................................................. 12 


B. 	 The Circuit Court Correctly Held That, Under West Virginia Law, 

Appellants' Settlements With the IRS Barred Them From Proving 

Causation.................................................................................................................. 13 


1. 	 Appellants have waived their argument that "transactional" 

nature of alleged malpractice exempts them from Calvert. 

Even if not waived, the argument fails •......................................................23 




2. 	 McGuireWoods is not obligated to prove superseding or intervening 

cause . .............................................................................................................25 


3. 	 The Circuit Court never ruled that Appellants had to appeal 

any judgment they received in Tax Court in order to 

bring a malpractice claim . ..........................................................................27 


4. 	 The Circuit Court never ruled that Appellants must spend unlimited 

funds to fight the IRS; and only Jennie Graham paid any of her 

own money to challenge the IRS .......... .......................................................30 


5. 	 The Circuit Court did not err in granting summary judgment 

where it had previously denied it ....................... .........................................31 


6. 	 The Circuit Court correctly dismissed plaintiffs' 

non-negligence claims . .................................................................................32 


C. 	 The Circuit Court Correctly Dismissed Jennie Graham's Claims 

Because She Suffered No Compensable Damages . ...............................................34 


D. 	 None of the Circuit Court's Factual Findings Were Material, Because 

Appellants Failed to Prove Causation, an Element of All of Their Claims . .......35 


VII. 	 CROSS-ASSIGNMENT OF ERROR ................................................................................35 


A. 	 Appellants' Claims are Barred by the Virginia Statute of Limitations 

Because Virginia Law Applies or by Operation of West Virginia's 

Borrowing Statute . ...................................................................................................35 


1. 	 Appellants' claims arose in Virginia and are 

governed by Virginia law . ...........................................................................36 


2. 	 Appellants' malpractice claims are time-barred under Virginia law.....38 


3. 	 In the alternative, Appellants' legal malpractice claims accrued in 

Virginia and are also time-barred by operation of West Virginia's 

borrowing statute . ........................................................................................39 


VIII. 	 CONCLUSION ....................................................................................................................40 




TABLE OF AUTHORITIES 


Alagia, Day, Trautwein & Smith v. Broadbent, 882 S.W.2d 121 (Ky. 1994) ................................... 21 


Am. Reliable Ins. Co. v. Navratil, 445 F.3d 402 (5th Cir. 2006) ........................................................ 27 


Andrew v. United States, No. 1:10 CV-90, 2015 WL 631153 

(M.D.N.C. Feb. 12, 2015) ...................................................................................................... 30 


Bell v. West, 284 S.E.2d 885 (W. Va. 1981) ...................................................................................... 24 


Barnett v. Wolfolk, 140 S.E.2d 466 (W. Va. 1965) ............................................................................ 36 


Bronstein v. Kalcheim & Kalcheim, Ltd, 414 N.E.2d 96 

(TIL App. Ct. 1980) ................................................................................................................. 21-22 


Builders'Serv. & Supply Co. v. Dempsey, 680 S.E.2d 95 

(W. Va. 2009) ........................................................................................................................ 23 


Burnworth v. George, 749 S.E.2d 604 (W. Va. 2013) ....................................................................... passim 


Calvert v. Scharf, 619 S.E.2d 197 (W. Va. 2005) .............................................................................. passim 


Crestwood Cove Apts. Bus. Trust v. Turner, 64 P.3d 1247 {Utah 2007) .......................................... .20-21 


Cunningham v. Herbert J. Thomas Mem. Hosp. Assoc., 737 S.E.2d 270 

(W. Va. 2012) ........................................................................................................................ 33 


DePugh v. Sladoje, 676 N.E.2d 1231 (Ohio App. 1996) ................................................................... 20 


Est. ofNevels on v. Carro, Spanbock, Kaster & CuijJo, 686 N.Y.S.2d 404 

(N.Y. App. Div. 1999) ........................................................................................................... 21 


Fishman v. Brooks, 487 N.E.2d 1377 (Mass. 1986) .......................................................................... 24 


Griffin v. Commissioner, T.C. Memo. 2011-61 

(Mar. 15, 2011) ...................................................................................................................... 30 


Guido v. Duane Morris LLP, 995 A.2d 844, 845 (N.J. 2010) ........................................................... 20 


Hayes v. Roberts & Schaefer Co., 452 S.E.2d 459 (W. Va. 1994) .................................................... 39 


1 


http:N.Y.S.2d


Julia R. Swords Trust v. Commissioner, 142 T.C. 317 (2014) ......................................................... .30 


Keister v. Talbott, 391 S.E.2d 895 (W. Va. 1990) .............................................................................13 


LR Development Company, LLC v. Commissioner, 

T.C. Memo. 2010-203 (Sept. 16, 2010) .................................................................................30 


Lane v. Peat, Marwick, Mitchell & Co., 540 So.2d 922 

(Fla. Dist. Ct. App. 1989) ......................................................................................................22-23 


McCoubrey v. Kellogg, Krebs & Moran, 7 Fed. Appx. 215 (4th Cir. 2001) .....................................38 


Mulvey Construction v. Bituminous Casualty Corp., 571 Fed. App'x 150 

(4th Cir. 2014) ........................................................................................................................39 


Painter v. Peavy, 451 S.E.2d 755 (W. Va. 1994) ..............................................................................12 


Peat, Marwick, Mitchell & Co. v. Lane, 565 So.2d 1323 (Fla. 1990) .............................................. .22-23 


Perrine v. E.I. du Pont de Nemours & Co., 694 S.E.2d 815 

(W. Va. 2010) ........................................................................................................................24 


Powderidge Unit Owners Ass 'n v. Highland Properties, Ltd, 

474 S.E.2d 872 (W. Va. 1996) ...............................................................................................32 


Prospect Rehab Servs. v. Squitieri, 920 A.2d 135 

(N.J. Super. ct. App. Div. 2007) ...........................................................................................20 


The Kay Company, LLC et al. v. United States, No. 2:10-cv-00410, 


Thornhill Group., Inc. v. King, 759 S.E.2d 795 (W. Va. 2014) ......................................................... 36-37,39 


Roberts v. Stevens Clinic Hosp., 345 S.E.2d 791 (W. Va. 1986) ......................................................23 


Sells v. Thomas, 640 S.E.2d 199 (W. Va. 2006) ............................................................................... .18-20, 27 


Shipman v. Kruck, 593 S.E.2d 319 (Va. 2004) ..................................................................................38 


Starnes v. Commissioner, T.C. Memo. 2011-63 

(Mar. 15,2011), aff'd 680 F. 3d 417 (4th Cir. 2012) .............................................................30 


Sydenstricker v. Mohan, 618 S.E.2d 561 (W. Va. 2005) ...................................................................25 


2011 WL 830085 (S.D. W. Va. Mar. 3, 2011) ...................................................................... 10 


ii 



Vahila v. Hall, 674 N.E.2d 1164 (Ohio 1997) ...................................................................................20 


Viner v. Sweet, 70 P.3d 1046 (Cal. 2003) ..........................................................................................23-24 


Williams v. Joynes, 677 S.E.2d 261 (Va. 2009) .................................................................................26 


Williams v. Precision Coil, Inc., 459 S.E.2d 329 (W. Va. 1995) ...................................................... 13, 35 


Wimer v. Hinkle, 379 S.E.2d 383, 386 (W. Va. 1989) .......................................................................24 


Statutes 

Va. Code § 8.01-248 ..........................................................................................................................38 


W. Va. Code § 55-2A-2 .....................................................................................................................39 


W. Va. R. Civ. P. 56(c) ......................................................................................................................12 


Treatises and Other Authorities 

Black's Law Dictionary 21 (6th ed. 1990) .........................................................................................39 


Restatement 2d of Torts §442B (1965) ..............................................................................................25 


iii 



I. RESPONSE TO APPELLANTS' ASSIGNMENTS OF ERROR 


A. 	 The Circuit Court correctly held that, under West Virginia law, Appellants' settlements 
with the IRS barred them from proving causation. 

B. 	 The Circuit Court correctly dismissed Jennie Graham's claims because she suffered no 
compensable damages. 

C. 	 None of the Circuit Court's factual findings were material, because Appellants failed to 
prove causation, an element of all of their claims. 

n. CROSS-ASSIGNMENT OF ERROR 

A. 	 The Circuit Court erred in failing to find that Appellants' claims are barred by the 
Virginia statute of limitations, either because Virginia law applies or by operation of 
West Virginia's borrowing statute. 

III. STATEMENT OF THE CASE 

McGuireWoods represented 35 Kay Company ("Kay Co.") shareholders in connection 

with the sale of their stock in the company (the "Transaction"). That Transaction closed on 

October 26, 2000. The buyer of the Kay Co. stock caused the company to file a tax return in 

March 2001, more than four months after the Transaction; in 2007-more than six years after the 

Transaction-the Internal Revenue Service ("IRS") attempted to collect unpaid corporate taxes 

that the IRS believed were owed based on positions the buyer took on the company's 2001 

return. When the buyer did not satisfy the 2007 assessment, the IRS sought to recover the 

unpaid taxes from only 12 of the sellers, who are now the Appellants. McGuireWoods never 

represented the buyer, and it played no part in the post-closing activities that triggered the unpaid 

taxes. 

Had the buyer satisfied the 2007 assessment, none of the Appellants would have been 

targeted by the IRS, none would have settled with the IRS, and none would have sued 

McGuireWoods. Eleven Appellants settled with the IRS, and there is no judgment holding that 

they actually owed the taxes they agreed to pay. The twelfth appellant, Jennie Graham (as 

representative of her late husband's estate), fought the IRS and won; the IRS ultimately agreed 



the estate owed no additional taxes. Moreover, the 23 selling shareholders who were never 

targeted by the IRS received precisely the benefits they expected from the Transaction and have 

never sued McGuireWoods. 

A. The Transaction and Tax Opinion. 

Kay Co. was incorporated in 1929 and existed as a privately-owned family holding 

company. JA 59. Prior to the Transaction, its assets consisted of interests in coal and gas 

properties ("Retained Assets") and a portfolio ofmarketable securities ("Portfolio"). Id. 

On July 5, 2000, McGuireWoods hand delivered to the Richmond, Virginia office of Skip 

Roberts, a member of the Board of Directors of Kay Co., a letter that outlined McGuireWoods' 

proposed legal services and fees for the Transaction ("Engagement Letter"). JA 833-34. The 

Engagement Letter outlined the firm's proposed services as follows: 

[R]epresenting the Company in connection with a sale of the Company (the 
"Sale") and advising you in connection with the structuring, negotiating and 
closing of the Sale. Our services will also include preparation or review of the 
various agreements and legal documents necessary to effect the Sale. We will 
also advise with respect to the federal income tax consequences of the Sale to the 
Company and its shareholders. 

JA 833. The Engagement Letter further explained that the firm's services would "not extend to 

the transfer of the Retained Assets by the Company to its shareholders, but we will be glad to 

discuss these services with you." Id. 

The Engagement letter recommended that Kay Co., as a West Virginia corporation, 

engage separate West Virginia counsel to address any West Virginia laws that might apply to the 

Transaction. Id. No McGuireWoods attorney traveled to West Virginia to provide legal services 

to Kay Co. or its shareholders. E.g., JA 837-39. Kay Co. and its shareholders independently 

retained Spilman, Thomas, & Battle, PLLC ("Spilman") to serve as their West Virginia counsel 

with regard to the Transaction, and they engaged Arnett & Foster, PLLC ("Arnett & Foster") as 
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their West Virginia accounting fIrm. In the course of the Transaction, both Spilman and Arnett 

& Foster reviewed and approved (in writing) the Transaction's structure and the tax results 

forecast by McGuireWoods. JA 209-14.1 

The Transaction allowed Kay Co.'s shareholders to maintain their ownership of the 

Retained Assets and sell their stock in Kay Co., which continued to hold the Portfolio, to an 

unrelated buyer for cash. JA 748-831. Before the Transaction closed, (1) Spilman formed Kay 

Assets,. LLC (now known as Kay LLC), of which Kay Co. was the sole member; (2) Kay Co. 

transferred the Retained Assets to the LLC; and (3) Kay Co. redeemed from each of its 

shareholders one share of Kay Co. stock in exchange for all of its membership interests in the 

LLC. Id. Immediately prior to closing, Kay Co. no longer had any ownership interest in the 

Retained Assets or the LLC. Thereafter, Kay Co.'s shareholders sold their remaining stock in 

Kay Co. to a third-party, CMD Statutory Trust, for cash. Id. Upon closing, CMD Statutory 

Trust owned Kay Co. and its remaining asset, the Portfolio. Id.2 The Transaction closed on 

October 26,2000, on which date McGuireWoods provided the Tax Opinion at issue in this case. 

Purchaser CMD Statutory Trust thereafter changed the name of Kay Co. to CMD Company 

("CMD Co."). JA 758. 

The McGuireWoods Tax Opinion stated that the selling shareholders would recognize 

taxable gains on both the LLC interests received and the cash received for their Kay Co. stock in 

1 G. Thomas Battle was the Spilman partner responsible for the Transaction; he was both a Kay Co. 
shareholder and the brother of its then-president, Henry Battle. JA 784. Jim Sturgeon, who represented 
Appellants in their dispute with the IRS, has been General Counsel to Arnett & Foster for more than two 
decades. JA 695. Neither Spilman nor Arnett & Foster has been sued. 
2 Appellants incorrectly describe the "stock-for-cash" sale as a "Son of Boss" transaction, although they 
never define that tenn. E.g., App. Br. at 6. Son of Boss refers to a complex set of fmancial steps under 
which a taxpayer creates an artificially high basis in certain assets, then claims a loss when it sells those 
assets. See JA 1484-86 (IRS Notice 2000-44). In this case, the IRS disallowed certain losses that the 
buyer caused to be reported on a March 2001 tax return, as improper Son of Boss losses. JA 1188-91. 
No part of the Transaction involved the generation of those losses. 
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the Transaction. JA 745-46. The Tax Opinion further provided that the gains would be 

characterized as "capital" gains, and, for shareholders who held Kay Co. stock for more than one 

year, the gains would be treated as long-term capital gains. JA 746. In the Tax Opinion, 

McGuireWoods expressly assumed that all parties to the Transaction would correctly report the 

Transaction to the IRS and comply with the law. JA 745. Moreover, the Tax Opinion noted that 

it was "based on current provisions of the Code and Treasury Regulations promulgated 

thereunder, pertinent judicial authority, and published pronouncements of the Internal Revenue 

Service, any of which may be changed at any time with retroactive effect." JA 746. 

CMD Statutory Trust was represented by its own counsel in the Transaction. JA 777. 

McGuireWoods has never represented CMD Statutory trust or any entity associated with it. 

McGuireWoods likewise played no role in directing what the buyer did with the purchased stock 

after the Transaction closed; it represented the sellers only, and its work was complete when the 

Transaction c1osed.3 McGuireWoods was paid only by Appellants and not by CMD. 

The testimony and behavior of certain Appellants-including Kay Co. President Henry 

Battle-belie their claim that had they known there was even the slightest risk of later IRS 

challenge, they would have foregone the 2000 transaction. For example, Mr. Battle admits that 

he filed no tax return at all between 1995 and 2005, and that he did so even though he knew 

failure to file risked audit by the IRS. JA 1846. Furthermore, several Appellants testified that 

3 Appellants argue that McGuireWoods secretly suspected problems with the IRS, based on handwritten 
notes on a draft of the Stock Purchase Agreement. E.g., App. Br. at 9. Two McGuireWoods attorneys 
were deposed as to what those notes meant, yet Appellants do not cite to their testimony. These notes 
appear to have been questions raised by non-McGuireWoods lawyers during a conference call, then 
simply written down by young associate Carlos Brown (not a tax. lawyer) as he participated in that call. 
Furthermore, the "recharacterization" apparently relates to the issue of "forward merger," which is a form 
of transaction considered, but not followed, in this case. 
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they understood in 2000 that the IRS can always challenge the tax treatment of a transaction.4 

Board Member Skip Roberts likewise testified that "[ e ] very tax filing has that risk" of IRS audit. 

JA 841. 

B. Involvement of the IRS Years After the Transaction. 

At some point after the Transaction, CMD Co. sold the Portfolio, generating a gain 

taxable to CMD Co. JA 63-64. The IRS audited CMD Co.'s tax return, including treatment of 

this gain and the post-Transaction activities. In March 2007, the IRS issued a statutory Notice of 

Deficiency to CMD Co. assessing federal income taxes of approximately $2.7 million and 

penalties of $556,000 based on the sale of the Portfolio by CMD Co. JA 43. However, the IRS 

never collected this alleged tax deficiency from CMD Co. 

In 2008, because they did not collect from CMD Co., the IRS began a collection action 

against the Appellants for CMD Co. 's tax deficiency and related penalties; the IRS relied on a 

novel application of the theory of "transferee liability." JA 877-78. If CMD Statutory Trust had 

caused CMD Co. to pay its federal income taxes as required by the Stock Purchase and 

Redemption Agreement, the IRS would not have pursued the Appellants for the alleged tax 

liability of CMD Co. JA 878. As the Appellants' former counsel testified, "If the transferor 

pays the debt, then there's no transferee liability." JA 878. 

c. First Settlement with the IRS. 

Kay LLC hired two law finns to represent the Appellants; they did not seek to retain 

McGuireWoods. JA 893. Although the Appellants and their attorneys contested the 

assessments, they always planned to settle with the IRS during the administrative appeals process 

4 See JA 990 (J. D. Kay Deposition: "Q. And you knew from your own experience back in August 2000 
that the IRS could challenge any transaction if it wanted to, to test the validity of the transaction, didn't 
you.... A. Yeah, they can question anything."); JA 883 (W. R. Kay Deposition: "Q. You knew in August 
of 2000 that the IRS can challenge any transaction, didn't you? A. Did I know that? I guess I knew that. 
Q. Okay. A. The IRS does pretty much what they want to do."). 
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rather than fight in Tax Court. One of their attorneys in the IRS dispute, Jim Sturgeon, testified 

that settlement was always his goal and his clients' goal: "[W]e attempted to settle this case 

every which way possible. So any time there was a possibility of resolving this, we tried to settle 

it." JA 868; accord JA 869 ("[W]e wanted to try to settle this case if at all possible."); JA 875 

("[A]s a general rule [the Targeted Shareholders] wanted to settle ...."). Appellants and their 

lawyers "followed a consistent strategy from beginning to end" attempting to leverage the IRS 

into settlement. JA 873-74. It is also clear that from day one, the Appellants and their lawyers 

anticipated making a claim against McGuireWoods, and this anticipation carried on through the 

negotiation process. JA 928 (06129/2009 email asking how settlement will effect claims against 

McGuireWoods); JA 1657 (06/08/2007 letter requesting tolling agreement). 

D. Appellants Chose to Settle Rather Than Contest the IRS Assessments. 

Although Appellants and the IRS had discussed their positions previously, formal 

settlement negotiations began at a meeting between the IRS and the Appellants' counsel on June 

18, 2009. JA 887.5 And even though the Appellants had anticipated a claim against 

McGuireWoods since at least two years earlier, they did not invite McGuireWoods to attend the 

meeting; nor was McGuireWoods copied on any ensuing communications in which the parties 

negotiated settlement. The IRS communicated its "final offer" to the Appellants on October 16, 

2009, giving them until November 16, 2009, to respond. JA 893-902. Kay LLC increased 

settlement pressure on the Appellants by telling them that if they decided not to accept the IRS 

settlement offer, Kay LLC would no longer pay their legal fees. JA 919. 

Furthermore, the president of Kay LLC advised the Appellants that the IRS had offered a 

good deal at only 27.7% of the original assessment. JA 922. Skip Roberts (lawyer and 

5 At this meeting, counsel for the Appellants advised the IRS that they "were prepared to litigate if 
necessary but would prefer to settle ifpossible[.]" JA 887. 
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representative of an Appellant) opined, "You'd have to be crazy not to take it." JA 924. In a 

memorandum to the Kay LLC shareholders in 2011, the president of Kay LLC described the 

situation, "[B]oth the IRS and the Targeted Shareholders agreed to see if this case might be 

settled. We [the LLC] had spent enormous amounts on legal fees with no clear end in sight, even 

though we are confident that we would have ultimately prevailed on the merits if we had the 

financial resources to continue this fight indefinitely." JA 984 (emphasis added). 

Appellants repeatedly claim that they had no choice but to settle with the IRS, because 

they were out ofmoney. E.g., App. Br. at 7-8. Even though the IRS assessments were personal, 

all attorney fees were paid by Kay LLC. JA. 1855-59. In fact, one of the reasons the individual 

Appellants ultimately settled is because, if they did not settle, the LLC would stop paying their 

legal fees. JA 919. Thus, rather than being forced into settlement by lack of money, each settling 

Appellant settled his or her case without paying any personal funds toward attorney fees. 

Appellants settled although no lawyer told them their defenses would fail, e.g., JA 918, 

and despite the refusal of the IRS to include Kay LLC in any settlement agreement so as to 

release it from all IRS claims related to the Transaction. E.g., JA 936-37; JA 876. Appellants 

based their decision to settle in 2009 upon the uncertainties and expenses involved with litigation 

of the dispute in the United States District Court or Tax Court, especially because they would 

now be responsible for payment of their own legal fees. See, e.g., JA 882, 941. Some were not 

sure why they settled: "I was told to [settle] by somebody. I don't know who, but somebody 

told me to." JA 944. Lawyer and Appellant John F. Kay, Jr. explained that the decision to settle 

was not based on a belief that they would lose in Tax Court: 

We were advised by our counsel that while they thought we had a -- had a 
good chance of ultimately prevailing, there was always the chance that we 
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would not, and that would be devastating if -- if we had pursued it all the way, 
spent hundreds and hundreds ofmore thousands ofdollars doing it. 

JA 935 (emphasis added). 

Even though the Appellants agreed to pay money to the IRS to resolve their assessments, 

that does not mean they actually paid them. For example, Kay Co. President Henry Battle has 

admitted that he only paid about half of the $53,681 he agreed to pay, and that the money he did 

pay was provided by relatives. JA 1847. Other evidence suggests that additional Appellants had 

their agreed tax settlements paid by others. E.g., JA 1810-11, 1848. 

The 23 fonner Kay Co. shareholders not targeted by the IRS were not parties to the 

settlement and have received all of the benefits of the Transaction. In fact, Appellants' expert, 

Robert Sommers, Esq., testified, "[I]t doesn't appear that [the Non-targeted Shareholders] would 

have suffered from the transaction and the way it was structured." JA 865. No fonner Kay Co. 

shareholder has paid any additional taxes to the State of West Virginia as a result of this action 

by the IRS. 

E. Appellants Approached McGuireWoods Only After the Deal was Done. 

Appellants repeatedly suggest that they sought McGuireWoods' representation early in 

the IRS dispute. App. Br. at 8, 18,35. Appellants even claim that they sought McGuireWoods' 

help "from the beginning." Id. at 35. This is not true. 

The Kay LLC Executive Committee recognized that a settlement with the IRS could be a 

defense to any claim they may later assert against McGuireWoods; for example, Skip Roberts, an 

experienced corporate lawyer, raised this issue more than four months before the settlement: "If 

we settle, how will MW be involved to assure our settlement doesn't give them a defense if 

we have a claim against them?" JA 928 (emphasis added). Although counsel for the 

Appellants was in contact with McGuireWoods during the initial stages of the IRS dispute-to 

8 




discuss how McGuireWoods would respond to an IRS summons--counsel did not inform 

McGuireWoods when settlement negotiations began, or how they progressed; Appellants wrote 

to McGuireWoods only when settlement positions were final. JA 893 ("Some, if not all, of our 

clients intend to accept the final settlement offer .... Prior to accepting the IRS offer, our clients 

wished to: 1.) notify McGuire Woods, LLP oftheir intent . ...") (emphasis added). 

In a belated effort to preserve any right they may have had against McGuire Woods, 

Appellants demanded that McGuireWoods assume the defense of the IRS action at no cost to 

Appellants and to indemnify Appellants for any taxes and associated penalties and interest they 

may be required to pay. JA 893. The demand letter was dated November 4, 2009, but 

McGuireWoods received this indemnification demand by email on November 9, 2009; the 

original arrived by mail on November 10, 2009. JA 893-902. McGuireWoods responded the 

next day by asking for information on the status of the case. JA 889-90. 

But before the demand letter was even transmitted to McGuireWoods, multiple 

Appellants had already told their lawyers to accept the fmal IRS offer. JA 931-32. Moreover, 

their counsel informed the IRS on November 13, 2009, that eight of the twelve Appellants did 

accept offer. JA 905-06. In other words, Appellants sent their demand letter to McGuireWoods 

on a Monday; McGuire Woods asked for more information on Tuesday afternoon; and two thirds 

of the Appellants settled with the IRS on Friday of the same week. It is therefore clear that the 

Appellants settled with the IRS before McGuireWoods had a legitimate opportunity to respond 

to the terms of the demand.6 

6 Despite exchanging over 120,000 pages of documents in discovery, including the files of all lawyers 
involved in the IRS controversy, no document indicates that Appellants asked McGuireWoods to 
represent them before the IRS until November 9, 2009. The only witness who claims to remember an 
earlier request is James Sturgeon, who insists he "begged" McGuireWoods in person at some unknown 
earlier time to take over the representation. JA 696-97. This did not happen. If such a request had been 
made, someone's file would contain a follow-up email, letter, or note memorializing this important 
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F. Estate of James K. Graham Defeats the IRS in Tax Court. 

Appellant Jennie Graham, as personal representative of the Estate of James Kirk Graham, 

refused to settle with the IRS; instead she hired other counsel and contested the IRS claims in 

Tax Court. JA 950. The independent lawyer Mrs. Graham hired told her she had a valid basis to 

challenge the IRS assessment. JA 950-51. 

Mrs. Graham then filed a Petition in the United States Tax Court on September 14,2010; 

the petition challenged the IRS's assessment against James K. Graham as a transferee of CMD 

Company. JA 954-70. On March 22, 2012, upon "agreement of the parties," the Tax Court 

entered its Decision concluding "[t]hat there is no liability due from the Petitioners as transferees 

of the assets of CMD Company ... , transferor, for income tax of the transferor for the taxable 

year ended October 26, 2000." JA 972. By expending a little over $24,000.00 in legal fees, Mrs. 

Graham won an agreed Tax Court judgment that the estate owed no additional taxes. App. Br. at 

29; JA 1000. 

G. Second Settlement with the IRS. 

In early 2010, soon after the individual Appellants settled with the IRS, the IRS asserted 

claims against Kay LLC seeking to collect the same tax deficiency that it had asserted against the 

individual Appellants. See The Kay Company, LLC et al. v. United States ofAmerica, No.2: 1 0

cv-0041O, 2011 WL 830085 (S.D. W. Va. Mar. 3, 2011). The LLC fought back by suing the IRS 

in the United States District Court for the Southern District of West Virginia. Id. In July 2012, 

the LLC ultimately settled with the IRS for only $5,000. JA 920. 

request; none exists. Importantly, Sturgeon's own letter ofNovember 9,2009, makes no reference to this 
earlier request. JA 893-902. 
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H. Appellants Sue McGuireWoods. 

Appellants filed this action in Kanawha County Circuit Court on April 14, 2011. The 

action was removed to the United States District Court for the Southern District of West 

Virginia, from which it was remanded on March 28, 2012. While discovery was in its early 

stages-a single deposition had been taken-McGuireWoods filed its first motion for summary 

judgment on September 26,2012. JA 132-35. The Circuit Court denied that motion on February 

5, 2013. JA 12-49. Thereafter, the parties collectively deposed 26 witnesses (four of them 

twice) and exchanged over 120,000 pages of documents. McGuireWoods then renewed its 

Motion for Summary Judgment on April 1, 2015, this time relying extensively on deposition 

transcripts and documents obtained after its initial summary judgment motion. JA 739-42. The 

parties argued this motion on April 24, 2015, and the court granted the motion from the bench 

after argument. JA 2062-90. The court entered its written Order granting the motion on May 27, 

2015. JA 1-11. 

IV. SUMMARY OF ARGUMENT 

Appellants aSSIgn ten separate reversible errors; but in forty pages of argument, 

Appellants never once quote the actual order from which they appeal. Instead, Appellants 

misstate the record and the substance of the Order, erect and demolish straw men, and barrage 

this Court with unsupported factual statements, all in an effort to distract from the Circuit Court's 

straightforward application of binding precedent in Calvert v. Scharf, 619 S.E.2d 197 CW. Va. 

2005), and Burnworth v. George, 749 S.E.2d 604 (W. Va. 2013) (per curiam). Eleven 

Appellants settled with the IRS before their cases could be adjudicated in Tax Court, and the 

settlements bar those Appellants from proving that any of their claimed damages were 

proximately caused by McGuireWoods' alleged wrongdoing. Calvert, 619 S.E.2d at 609. 
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Appellants attempt to side-step Calvert by re-asserting the same argument that Calvert 

"wholeheartedly reject[ed]," id. at 208; namely, that they can prove causation and damages 

simply because a third party (here, the IRS) challenged their attorney's advice, even if that third 

party was wrong. To emphasize this point, Appellants even seek to recover attorney fees that 

Appellant Jennie Graham paid to successfully challenge the IRS in Tax Court. The Circuit Court 

correctly followed Calvert and dismissed Appellants' claims. 

McGuireWoods cross-assigns as error the Circuit Court's failure to apply Virginia law. 

Because the relevant attorney-client contract arose in Virginia, and because any alleged breach 

occurred in Virginia, the law of Virginia applies to Appellants' claims. Alternatively, West 

Virginia's borrowing statute requires application of Virginia law. Under Virginia's statute of 

limitations, those claims are time-barred and should be dismissed. 

V. STATEMENT REGARDING ORAL ARGUMENT 

McGuire Woods believes oral argument is unnecessary because the dispositive issues in 

this case have been authoritatively decided by this Court in Calvert v. Scharf, 619 S.E.2d 197 

(W. Va. 2005), and the decisional process would not be significantly aided by oral argument. 

VI. ARGUMENT 

A. Standard of Review. 

This Court reviews the Circuit Court's grant of summary judgment de novo. Syl. pt. 1, 

Painter v. Peavy, 451 S.E.2d 755, 756 (W. Va. 1994). Summary judgment is proper if the record 

shows ''that there is no genuine issue as to any material fact and that the moving party is entitled 

to a judgment as a matter oflaw." W. Va. R. Civ. P. 56(c). No factual dispute can be material 

when the non-movant's evidence on an essential element fails as a matter oflaw: 

Summary judgment is appropriate if, from the totality of the evidence presented, 
the record could not lead a rational trier of fact to find for the nonmoving party, 
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such as where the nonmoving party has failed to make a sufficient showing on an 
essential element ofthe case that it has the burden to prove. 

SyI. pt. 2, Williams v. Precision Coil, Inc., 459 S.E.2d 329 (1995) (emphasis added). 

B. 	 The Circuit Court Correctly Held That, Under West Virginia Law, Appellants' 
Settlements With the IRS Barred Them From Proving Causation. 

The Circuit Court correctly based its central ruling-that Appellants' settlements with the 

IRS barred their claims against McGuireWoods-on binding West Virginia precedent. JA 84-85 

(relying on Calvert v. Scharf, 619 S.E.2d 197 CW. Va. 2005), and Burnworth v. George, 749 

S.E.2d 604 CW. Va. 2013) (per curiam)). The Circuit Court rightly held that Calvert and 

Burnworth control this case; its ruling was correct and should be affIrmed. 

When suing an attorney in West Virginia "the plaintiff must prove three things in order to 

recover: (1) the attorney's employment; (2) hislher neglect of a reasonable duty; and, (3) that 

such negligence resulted in and was the proximate cause of loss to the plaintiff." SyI. pt. 1, 

Calvert, 619 S.E.2d at 198. Proof of negligence alone is not enough: '''In an attorney 

malpractice action, proof of the attorney's negligence alone is insuffIcient to warrant recovery; it 

must also appear that the client's damages are the direct and proximate result of such 

negligence.'" Id. at SyI. pt. 3 (quoting Syl. pt. 2, Keister v. Talbott, 391 S.E.2d 895 CW. Va. 

1990)). Therefore, it is clear that "[w]ithout the requisite causal connection between an 

attorney's malpractice and a loss to the client, a malpractice case simply cannot go forward." Id. 

at 208. Furthermore, damages are not presumed, and the plaintiff has the burden of proving 

"both his loss and its causal connection to the attorney's negligence." Id. at SyI. pt. 4. 

In Calvert, an attorney drafted a will for a widow in which the widow purported to 

exercise a power of appointment over the marital trust established by her deceased husband in 

favor of her heirs, the Calverts. 619 S.E.2d at 199. After the widow died, her executor filed a 
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declaratory judgment action against the Calverts and the residual beneficiaries to detennine 

whether the widow's will had validly exercised the power of appointment. Id. at 200. The 

Calverts voluntarily settled the declaratory judgment action; in the settlement, the Calverts gave 

up part of the inheritance they would have received under the power of appointment in order to 

avoid potentially losing it all in the declaratory judgment action. Id. at 201. The Calverts then 

sued the lawyer who had drafted the will. Id. 

This Court accepted Calvert on a certified question, and it reformulated the question as 

follows: 

May intended beneficiaries of a will maintain a claim of negligence against the 
lawyer who drafted the will when the intended beneficiaries have settled a 
declaratory judgment action that, if litigated to its conclusion, would have 
resolved the issue of whether the will was sufficiently drafted to exercise a power 
of appointment granted to the testator. 

Id. at 202. After first ruling that the intended beneficiaries were proper plaintiffs, the Court 

unanimously ruled that, as a matter of law, the beneficiaries' settlement broke the causal chain 

between the attorney's alleged malpractice and their claimed damages: 

If . . . the declaratory judgment action had proceeded to a fmal judgment, the 
question of whether or not the Calverts have suffered any loss resulting from 
negligence in the drafting of Erma's will would have been definitively answered. 
However, due to their settlement of the declaratory judgment action, there 
has been no final judicial determination as to whether any negligence in the 
drafting of Erma's will proximately caused injury to the Calverts. 

Id. at 209 (emphasis added). Therefore, the Court held that the drafting attorney's actions simply 

could not be the legal cause of the "damages" that the plaintiffs voluntarily agreed to pay in 

settlement: 

Had the declaratory judgment action proceeded to its conclusion and resulted in a 
final judicial determination that Erma's exercise of her power of appointment had 
failed, then the causal connection between the attorney's negligence and any 
losses sustained by the Calverts would have been established. However, the 
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Calverts' voluntary settlement of the declaratory judgment action precluded 
any such determination. Thus, as a matter of law, no cause of action exists. 

Id. Appellants ignore this holding, and they fail to explain why it does not apply directly to their 

case, as the Circuit Court concluded it did. JA 9. 

Instead, Appellants attempt to avoid Calvert's holding by making the same failed 

argument the Calverts made: They contend it is enough for clients to prove they were sued 

because of their attorney's advice, not that they lost the lawsuit. Compare Calvert, 619 S.E.2d at 

208 ("The Cal verts contend that they should not be required to prove that they would have lost 

the declaratory judgment action in order to prevail . . . . Instead they suggest that merely 

establishing that they were sued ... should be sufficient to establish proximate cause.") with 

App. Br. at, e.g., 22 ("Regardless of whether plaintiffs won, lost or settled the IRS transferee 

claims, the plaintiffs suffered damages that would not have occurred but for defendant's 

malpractice ...."). This Court flatly rejected that argument: 

[W]e wholeheartedly reject the Calverts' contention that they are entitled to 
damages merely because they were called into court by virtue of the declaratory 
judgment action. Adopting such a rule as proposed by the Calverts would require 
lawyers to draft litigation-proof documents. The result would be an excessive 
potential for liability that would place an extraordinarily unreasonable burden 
upon the legal profession. 

Calvert, 619 S.E.2d at 208. Appellants' argument-that they suffered compensable damages 

when the IRS (rightly or wrongly and seven years after the Transaction) assessed a third-party's 

taxes against them-is a perfect example of the kind of "excessive potential for liability" that 

this Court warned against in Calvert. 

The Graham Estate's case shows exactly why this rule exists. Mrs. Graham fought the 

IRS proposed assessment in Tax Court, and the IRS ultimately conceded her husband's estate 

owed no additional taxes. JA 972. Under Calvert, McGuireWoods simply cannot be liable 
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because the IRS wrongly assesses taxes against a fonner client. If a tax lawyer's liability 

depends on the future whims of the IRS, it is truly limitless. 

Calvert's concerns with over-extending attorney liability are especially relevant here, 

where Appellants' claims arise from events expressly addressed by caveats in McGuireWoods' 

Tax Opinion. For example, the Tax Opinion presumed that all parties to the 2001 Transaction 

would correctly report the Transaction to the IRS and comply with the law. JA 746. But the 

IRS's 2007 assessment against the CMD-which eventually lead to this dispute-was based on 

the IRS's rejection of positions the buyer caused to be taken on a 2001 tax return; if the IRS's 

assessment was correct, then the improper 2001 tax return was contrary to the Tax Opinion's 

assumptions and limitations. Thus, Appellants not only seek to expand McGuire Woods' liability 

beyond Calvert's general limits but also beyond specific limits in the Tax Opinion itself. 

Calvert controls this case. Just as Calvert holds that a lawyer cannot be required to 

deliver a litigation-proof will, the Circuit Court correctly held that McGuireWoods cannot be 

required to deliver a litigation-proof opinion letter or transaction. JA 11. The fact that the 

beneficiaries under the will in Calvert were sued established nothing; likewise the fact that the 

Appellants were pursued by the IRS seven years later establishes nothing. Calvert makes clear 

that no claim arises merely because a third-party sues a client and challenges her attorney's 

advice; unless a court actually determines that the third-party suit is valid, there can be no causal 

connection between the attorney's advice and the client's claimed damages. 

The facts in this case show more clearly than those in Calvert why causation cannot be 

established without a judgment. In Calvert, ambiguities in the will the defendant lawyer drafted 

necessitated the declaratory judgment action. Here, Appellants were not assessed because of 

McGuire Woods' advice, but because (1) the buyer filed the company's tax return in 2001; (2) the 
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IRS disallowed losses reported on that tax return in 2007; (3) the buyer failed to satisfy the 

additional taxes assessed in 2007; and, (4) the IRS pursued the Appellants for those unpaid taxes. 

Appellants cannot connect these events to McGuire Woods' October 2000 tax advice without at 

least getting a ruling as to whether Appellants even owed the taxes. 

Appellants attempt to distinguish Calvert by highlighting inconsequential facts. For 

example, they argue that because the Calverts settled a case involving money they had not yet 

received, then sued an attorney for that money, the Court's holding somehow does not apply 

here. App. Br. at 14-15. First, it is not clear that the proffered distinction is even true; as this 

Court noted regarding the Cal verts ' claims, ''the Calverts sought the amount that they were 

obligated to pay to settle the declaratory judgment action ...." Calvert, 619 S.E.2d at 201. 

Second, and more importantly, Calvert does not suggest that its result turned on whether the will 

beneficiaries were paying, or receiving, money in the settlement; the Court itself reformulated 

the certified question at issue and never referenced whether the Calverts were paying or 

receiving money. Id. at 202. Instead, the Court focused on the fact of settlement itself, and the 

fact that the case was not litigated to conclusion, in reformulating and answering the certified 

question. Id. at 202,208-09. Calvert matches the instant case on these essential points. 

The Circuit Court also correctly relied on a more recent Supreme Court of Appeals 

decision that, though per curiam, re-affirmed the rule and reasoning of Calvert. See JA 9 

(relying on Burnworth v. George, 749 S.E.2d 604 (W. Va. 2013)). Burnworth unanimously 

affirmed a trial court's grant of summary judgment to defendants in a legal malpractice action, 

because plaintiff had failed to prove causation. Id. at 611. Specifically, plaintiff Burnworth 

alleged that his attorneys had drafted a defective deed of trust; however, in litigation with the 

grantors of the deed, BurnW011h settled with the grantors and otherwise failed to pursue his 
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underlying claims. He then sued his attorneys for drafting a defective deed of trust. The Court 

reasoned that Burnworth's settlement barred him from proving that the deed of trust caused him 

damages: 

Mr. Burnworth negotiated a stipulated settlement with [the borrowers], through 
which he agreed to accept an amount less than the balance due under the 
promissory note but still did not attempt to recover upon the security that [the 
borrowers] had provided to him at closing. . . . Insofar as he essentially has 
forgiven all of the collateral initially pledged as a security for the promissory note, 
including the . . . deed of trust, by accepting a judgment in its stead, Mr. 
Burnworth has not established that he has sustained damages as a result of the 
defective deed of trust. 

Id. The Court concluded that Burnworth's settlement barred him from proving either damages or 

causation on his malpractice claim, and the Court therefore affirmed its dismissal. Id. 

Just as they did in their attempt to distinguish Calvert, Appellants ignore this operative 

language in Burnworth, and they argue that Burnworth does not hold that settlement bars proof 

ofproximate cause in a malpractice claim. App. Br. at 17. But that is exactly what it holds: The 

Court concluded that Burnworth eliminated his ability to prove that his lawyer harmed him by 

drafting a bad deed of trust when Burnworth traded that deed for a judgment in a settlement. 

Burnworth, 749 S.E.2d at 611. Finally, Appellants claim that Burnworth really turned on the fact 

that the plaintiff / client was trying to obtain money, rather than being sued. App. Br. at 17. 

Again, Appellants cite to nothing in the Burnworth decision suggesting that this fact drove the 

Court's analysis. 

Unable to distinguish Calvert or Burnworth, Appellants analogize to a per curiam 

opinion that is truly distinguishable. App. Br. at 15-16 (citing Sells v. Thomas, 640 S.E.2d 199 

CW. Va. 2006) (per curiam)). The facts of that case, and Appellants' own arguments, 

demonstrate that Sells does not govern this matter. The Circuit Court rightly found it 

inapplicable. JA 9-10. 
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In Sells, the Court reversed summary judgment for the defendant lawyer where a former 

client brought a malpractice action regarding his handling of a personal injury action. 640 

S.E.2d at 200. The plaintiff claimed the attorney "failed to investigate or pursue an underinsured 

motorist claim on her behalf," forcing her to settle the claim for a lesser amount. Id. at 201. The 

Court ultimately determined that the case would survive summary judgment because plaintiff's 

alleged personal injury damages were not too speculative; she had significant, permanent injuries 

to her legs, but because of her attorney's alleged malpractice, was only able to recover $50,000 

in settlement for those injuries. Id. at 204. 

In Sells, Plaintiffs decision to settle did not prevent her from proving that her attorney's 

negligence devalued that same settlement. The Court highlighted that very fact: "Thus, as a 

consequence of [attorney's] handling of this case, Ms. Sells was denied the opportunity to 

present . .. evidence [of her injuries} to a jury for fair adjudication of her case." Id. at 204 

(emphasis added). Her injuries were clear, and there was no question that, but for her attorney's 

actions, she would have recovered more money. Importantly, Sells did not involve a transaction, 

like Calvert or Burnworth; instead it concerned the attorney's representation of a client in a 

personal injury action where tmderlying liability was not in dispute and the only issue was his 

alleged failure to collect the sum ofdamages to which she was entitled. . 

Sells is entirely consistent with the decisions in Calvert and Burnworth. Ms. Sells was a 

plaintiff, and her settlement did not prevent proof of attorney malpractice; it was itself part of 

that proof. By contrast, in this case as in Calvert and Burnworth, the former client was sued by a 

third party regarding a past transaction, and rather than find out if the suit was valid, the former 

client settled the suit. The settlement, therefore, prevented proof of alleged attorney negligence. 

This suit falls into the Calvert and Burnworth fact pattern, and not the Sells pattern. 
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Appellants unpersuasively analogize this case to Sells. First, Sells was a litigation 

malpractice case involving a plaintiff who was seeking money damages and settled. But 

Appellants spend an entire section of their brief arguing that proof schemes regarding litigation 

malpractice do not apply in this case, because it involves allegations of transactional 

malpractice. See App. Br. at 23-25. Appellants then emphasize that McGuireWoods' alleged 

malpractice was not "in its representation of the plaintiffs in their disputes with the IRS," App. 

Br. at 18, and that the Kay shareholders were not "seeking money damages and settled," App. 

Br. at 18; see also id. at 21 ("Here, the alleged malpractice by McGuireWoods was not 

connected to the IRS dispute that plaintiffs settled ...."). Thus, Appellants' own arguments, and 

the facts about this case that they choose to highlight, distinguish it from Sells. 

Appellants then cite non-West Virginia cases that give this Court no reason to ignore 

Calvert and Burnworth. The majority of those cases involve attorneys who were sued after they 

handled litigation that was later settled and who are alleged to have prejudiced the case or 

devalued the settlement by their malpractice.7 Appellants themselves have taken pains to 

distinguish the current case from such "litigation malpractice" cases. App. Br. at 18 

("[M]cGuireWoods did not commit malpractice in its representation of the plaintiffs in their 

disputes with the IRS."). And this Court has already shown how it deals with cases where 

attorney malpractice devalues a settlement. See Seils, 640 S.E.2d 199. 

7 See Guido v. Duane Morris LLP, 995 A.2d 844, 845 (N.J. 2010) (pennitting malpractice claim to 
proceed where client alleged he entered into settlement "based on negligent advice from his lawyers"); 
Prospect Rehab Servs. v. Squitieri, 920 A.2d 135, 142 (N.J. Super. Ct. App. Div. 2007) (client permitted 
to sue former attorney for malpractice in a case the client later settled partly because of that malpractice); 
Crestwood Cove Apts. Bus. Trust v. Turner, 64 P.3d 1247 (Utah 2007) (former client sues attorney for 
malpractice in a case the client later settled); Vahila v. Hall, 674 N.E.2d 1164 (Ohio 1997) (same); 
DePugh v. Sladoje, 676 N.E.2d 1231 (Ohio App. 1996) (client sued former attorney after settling 
wrongful death action because attorney missed statute of limitation). 
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Additionally, many of these cases involve clients who failed to appeal a trial court order. 

For example, in Crestwood Cove Apts. Bus. Trust v. Turner, 64 P.3d 1247 (Utah 2007), attorney 

Turner represented his client before the trial court, and the client lost. A judgment was entered 

against the client, Turner was fired, and new counsel appealed. While the appeal was pending, 

the client settled; it then sued Turner for negligently handling the trial court proceedings. Id. at 

1250. 

The Utah Supreme Court ruled that the settlement did not automatically bar the 

subsequent malpractice suit because the trial court proceedings were complete, and the court 

hearing the malpractice case could therefore judge whether the lawyer's malpractice, as opposed 

to judicial error in the trial court, had led to the judgment against the client. !d. at 1254. Here, 

there was no judgment of any kind; thus, there was no way for the Circuit Court to determine 

whether the (nonexistent) judgment was the result of malpractice. Turner is therefore consistent 

with Calvert. 

Other non-West Virginia cases Appellants cite do not even discuss the relevant issue 

here, namely, the effect of a client's settlement on that client's ability to sue his or her attorney. 

For example, the Supreme Court of Kentucky does not discuss the effect of settlement in AZagia, 

Day, Trautwein & Smith v. Broadbent, 882 S.W.2d 121 (Ky. 1994). That case instead focuses 

only on when the statute of limitations begins to run in a malpractice case. Id. Even more 

clearly, the New York court did not even mention whether there was a settlement in Est. of 

Nevelson v. Carro, Spanbock, Kaster & Cuiffo, 686 N'y.S.2d 404 (N.Y. App. Div. 1999). 

In dealing with non-West Virginia cases that McGuireWoods cited to the Circuit Court, 

Appellants' proffered distinctions are unpersuasive or even misleading. In the clearest example, 

Appellants wrongly claim that in Bronstein v. Kalcheim & Kalcheim, Ltd, the Illinois Court of 
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Appeals "held that the plaintiff could maintain a malpractice action against the attorney, but it 

was premature because he only had the assessment against the IRS pending, but he had neither a 

judgment, nor presumably had he settled." App. Br. at 23 (citing 414 N.E.2d 96, 98 (Ill. App. Ct. 

1980)). First, rather than rule that "the plaintiff could maintain a malpractice action," the Illinois 

court affIrmed its dismissal. Bronstein, 414 N .E. 2d at 99. Second, the court in no way 

suggested that settlement with the IRS would create an injury sufficient to support a malpractice 

action; instead, the court reasoned that only a ruling from the Tax Court could create such an 

injury: "[B]ecause plaintiffs tax liability has not yet been determined in the Tax Court, it is 

clear that plaintiff has not yet suffered any actual loss." Id. at 98. Finally, the Illinois court did 

not give the client a pass on proceeding in Tax Court because he claimed, like Appellants argue 

here, that he could not afford to fIght the IRS. !d. at 97-98. 

Similarly, Appellants cannot draw support from the Florida decisions in Peat, Marwick, 

Mitchell & Co. v. Lane, 565 So.2d 1323 (Fla. 1990), and Lane v. Peat, Marwick, Mitchell & Co., 

540 So.2d 922 (Fla. Dist. Ct. App. 1989). In Lane, the Florida Supreme Court upheld the 

intermediate appellate court's decision, which held that the statute of limitations did not begin 

running as to the Lanes' claims against their accountants until the Tax Court entered judgment 

confIrming the IRS assessment against the Lanes. The lower court's reasoning is directly 

applicable here: 

The Lanes did not suffer redressable harm until the tax court entered judgment 
against them. Until that time, the Lanes knew only that Peat Marwick might have 
been negligent; if the tax court did not uphold the deficiency, the Lanes would not 
have a cause ofaction against Peat Marwickfor accounting malpractice. 

540 So.2d at 924 (emphasis added). The Florida Supreme Court upheld this decision. 565 So.2d 

at 1327 ("We hold that ... the limitations period for accounting malpractice commenced when 

the United States Tax Court entered itsjudgment."). These decisions directly support the Circuit 
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Court's decision in this case: Because they never petitioned the Tax Court and received no 

judgment from it, Appellants do not have a cause of action against McGuireWoods. Even more 

clearly, they explain why Appellant Jennie Graham has no claim: the Tax Court did not uphold 

the IRS assessment against her husband's estate, and she has no cause of action against 

McGuire Woods. 

Appellants, however, attempt to read into the Lane decisions something that they do not 

say. Neither the Court of Appeals nor the Florida Supreme Court states that the Lanes settled 

with the IRS. While they refer to the Tax Court's order as a "stipulated" order and that the Lanes 

agreed to its entry, they do not say that the stipulated order resulted from a settlement. What is 

more, the Florida courts do not address the question this Court has already answered in Calvert, 

namely, what effect that settlement-it there was one-had on the Lane's ability to prove 

causation. So while the Lane decisions help explain why the lack of a judgment from the Tax 

Court dooms Appellants' claims, they do not address the effect of settlement on causation. 

1. 	 Appellants have waived their argument that "transactional" nature of 
alleged malpractice exempts them from Calvert. Even if not waived, the 
argument fails. 

Appellants argue for the fIrst time on appeal that McGuire Woods' actions should be 

judged according to standards that apply to transactional malpractice, rather than litigation 

malpractice. App. Br. at 23-25. The Circuit Court did not review this issue because Appellants 

never presented it below; Appellants have therefore waived their newly-minted arguments based 

on the transactional malpractice standard. 

This Court has "continually held that issues not raised in the trial court and fIrst raised on 

appeal are considered waived." Builders' Servo & Supply CO. V. Dempsey, 680 S.E.2d 95, 99 n.9 

(W. Va. 2009) (per curiam) (citing Roberts V. Stevens Clinic Hosp., 345 S.E.2d 791, 798-99 (W. 
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Va. 1986); Bell v. West, 284 S.E.2d 885, 888 (W. Va. 1981)(per curiam)). The circuit court must 

be given "a fair opportunity to consider" an issue or it is waived on appeal. Wimer v. Hinkle, 379 

S.E.2d 383, 386 (W. Va. 1989). "This raise or waive rule is designed 'to prevent a party from 

obtaining an unfair advantage by failing to give [a] court an opportunity to rule on the objection 

and thereby correct potential error.'" Perrine v. E.1 du Pont de Nemours & Co., 694 S.E.2d 815, 

934 (W. Va. 2010). Appellants waived their "transactional malpractice" argument by failing to 

raise it below. 

Even if this argument were not waived, the authorities Appellants now cite do not support 

it. Most clearly, Appellants cite no West Virginia authority for the proposition that a different 

proof scheme governs allegations of transactional malpractice; after all, Calvert involved alleged 

malpractice in a transaction. Among the two out-of-state decisions they do cite, neither involves 

a lawyer being held liable after allegedly, negligently failing to warn a client not to go through 

with a transaction. In fact, the first case cited, Fishman v. Brooks, involves standard allegations 

of malpractice in the course of a lawsuit. 487 N.E.2d 1377 (Mass. 1986). It makes no reference 

at all to "transactional" malpractice. 

The second case does involve a transaction, but it does not stand for the proposition that 

"plaintiffs may prove the 'no deal' scenario, where the plaintiffs show they would have been 

better off if they had walked away from the transaction." App. Br. at 24 (citing Viner v. Sweet, 

70 P.3d 1046 (Cal. 2003)). This "no deal" concept is mentioned in Viner, but only when the 

California Supreme Court notes that this is one of the parties' arguments. 70 P.3d at 1050. The 

court never endorses that theory; instead Viner holds that California requires proof of "but for" 

causation in legal malpractice matters. ld. at 1054. This is already the law of West Virginia. 

Calvert, 619 S.E.2d at 208. 
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Therefore, Appellants' reference to a transactional malpractice standard does not advance 

its argument. It is simply a re-painted version of an argument Calvert rejected-that Appellants 

can recover just because the IRS assessed them, whether or not that assessment was valid (or, as 

with Jennie Graham, even ifthe IRS later concedes its assessment was invalid). JA 972. 

2. McGuireWoods is not obligated to prove superseding or intervening cause. 

Appellants' argument regarding intervening and superseding cause misstates 

McGuireWoods' actual position and substitutes a straw man in its place. See App. Br. at 25-30. 

The Circuit Court did not rule on this issue, and McGuireWoods did not argue superseding cause 

in support of its motion for summary judgment. Instead, the Circuit Court ruled that the 

Appellants who voluntarily settled with the IRS could not carry their burden of proving that 

McGuireWoods proximately caused their damages. J.A. 8. Because intervening or superseding 

cause is an affirmative defense that comes into play only once a plaintiff otherwise proves its 

claim, it is irrelevant here; Appellants themselves never proved causation. Sydenstricker v. 

Mohan, 618 S.E.2d 561, 568 (W. Va. 2005) ("Insofar as intervening cause is a recognized 

defense in this State, the defense can be established only through the introduction ofevidence by 

a defendant that shows the negligence of another party or a nonparty."). 

This defect in Appellants' argument is apparent on the face of the Restatement section on 

which they primarily rely: 

Where the negligent conduct of the actor creates or increases the risk of a 
particular harm and is a substantial factor in causing that harm, the fact that the 
harm is brought about through the intervention of another force does not relieve 
the actor of liability, except where the harm is intentionally caused by a third 
person and is not within the scope of the risk created by the actor's conduct. 

Restatement 2d of Torts §442B (1965) (emphasis added). Thus, the intervening cause defense 

comes into play only after plaintiff has established the defendant's acts are a legal cause of the 

plaintiff's harm. Here, as Calvert directs and as the Circuit Court ruled, Appellants' settlement 
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prevents them from proving that McGuireWoods was the legal cause of their claimed damages. 

JA 8-9 (quoting Calvert, 619 S.E.2d at 209). Appellants do not cite the Circuit Court's ruling; 

they simply leapfrog it, assume that they have proven causation, then contend that 

McGuireWoods must now establish that Appellants' settlement qualifies as a superseding cause. 

Finally, Appellants unpersuasively cite Virginia precedent to buttress their superseding 

cause argument. See App. Br. at 22 (discussing Williams v. Joynes, 677 S.E.2d 261 (Va. 2009)). 

That case involved an ordinary litigation mistake: the lawyer missed the Virginia statute of 

limitations in a car wreck case. However, because some of the potential defendants lived in 

Maryland and could still have been timely sued in that state, the defendant lawyer argued that the 

client's decision not to sue in Maryland was a superseding cause that invalidated his ensuing 

malpractice claim. The Virginia Supreme Court disagreed, ruling that because the Maryland 

case would not have been equivalent to the Virginia case, its availability did not excuse the 

lawyer's undisputed malpractice. Williams, 677 S.E. 2d at 265. Also, there was no superseding 

cause because the lawyer's mistake had itself forced the client to choose between suing less than 

all defendants in Maryland or filing no suit at all. Id. 

Appellants reason from this decision that, because McGuire Woods supposedly "set in 

motion the eventual IRS dispute," Appellants' settlement cannot be a superseding cause. App. 

Br. at 22. First, the facts in this case bear no resemblance to Williams. Second, and more 

importantly, Appellants' reading would permit any client who undertakes a transaction and is 

later sued because of transaction, to bring a malpractice claim against the lawyer that handled the 

transaction, simply because the client was later sued. After all, the transaction and the lawyer's 

advice will always "set in motion" the events that led to the suit. But this is precisely the 

position that Calvert rejected: "[W]e wholeheartedly reject the Calverts' contention that they are 
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entitled to damages merely because they were called into court by virtue of the declaratory 

judgment action;" 619 S.E.2d at 208. 

Calvert did not reference superseding cause, and neither did Burnworth or Sells. There is 

no reason for this Court to analyze this case under that inapposite theory. 

3. 	 The Circuit Court never ruled that Appellants had to appeal any judgment 
they received in Tax Court in order to bring a malpractice claim. 

Appellants build and attack yet another strawman by arguing that the Circuit Court erred 

in ruling that they could not sue McGuireWoods "unless they fought the IRS to the end, which 

could be the u.S. Supreme Court, and lost." App. Br. at 31. Again, Appellants never quote the 

Circuit Court's ruling for this supposed error, and with good reason: The Circuit Court never 

ruled that Appellants' claims required them to take, and lose, any appeal, much less appeals all 

the way to the Supreme Court of the United States. 

Calvert makes clear that a client is simply required to obtain "a final judgment" or "a 

final judicial determination" of the validity of the third party's claims in order to establish a 

causal connection between those claims and attorney malpractice. 619 S.E.2d at 209. This 

Court never suggested that an appeal was necessary. The Circuit Court followed Calvert: "As 

in Calvert, the voluntary settlement of the underlying IRS tax disputes prior to a judicial 

determination of the validity of those claims precludes proof of proximate cause." JA at 9. The 

Circuit Court never ruled that an appeal was required. 

Appellants cite a Fifth Circuit decision for the (undisputed) proposition that an appeal is 

not required in order to perfect an attorney malpractice claim. App. Br. at 31 (citing Am. 

Reliable Ins. Co. v. Navratil, 445 F.3d 402 (5th Cir. 2006) (applying Louisiana law)). But the 

factual differences between Navratil and this case show exactly why Appellants' claims fail. 

Navratil was a standard litigation malpractice case; the attorney tried a case for the client and 
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took an adverse jury verdict. After the trial, but before the verdict could be appealed, the client 

fIred its attorney then settled the case. The Fifth Circuit ruled that settlement did not bar the 

ensuing malpractice claim, because the attorney's "entire performance as defense counsel ... can 

be evaluated from the record of the state trial court proceedings, which were not cut short by a 

premature settlement with the opposing party but went all the way to a final judgment on a jury 

verdict." Id. at 404 (emphasis added). 

Here, the opposite is true: There is no judgment from any court against the settling 

Appellants, and, because of those settlements, no court evaluated the validity of the IRS's 

assessments. Appellants settled before even fIling suit-whether in Tax Court or District Court. 

Thus, just as in Calvert but unlike Navratil, there is no final judgment here by which Appellants 

can claim to have been damaged. In Graham Estate's case, there is a fInal judgment in the 

estate's favor. 

Because there is no final judgment against the other Appellants, the Circuit Court could 

only note that "it is by no means clear that the IRS would have recovered from the Targeted 

Shareholders if they had litigated their claims to conclusion in Tax Court or another forum." JA 

10. It then discussed cases where similarly situated taxpayers-including Appellant Jennie 

Graham-had actually beaten the IRS. Id. But Appellants argue that their claims remain valid 

even ifthey would have won in Tax Court. App. Br. at 31; see also id. at 33 ("McGuireWoods 

argues that plaintiffs' ... malpractice claim is dependent upon proving that the IRS theory of 

transferee liability is valid. As explained above, it is not."). In other words, Appellants argue 

that they need not prove that they would have lost if their (unfiled) Tax Court petitions had 

proceeded to judgment. 
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Here, Appellants run squarely into Calvert, which rejected exactly the same argument: 

The Calverts contend that they should not be required to prove that they would 
have lost the declaratory judgment action in order to prevail in their malpractice 
action. Instead, they suggest that merely establishing that they were sued in the 
declaratory judgment action should be sufficient to establish proximate cause. We 
reject this position. 

619 S.E.2d at 208 (emphasis added). This Court rejected the "it doesn't matter if we would have 

won" argument because it foresaw suits like this one: "Adopting such a rule ... would require 

lawyers to draft litigation-proof documents. The result would be an excessive potential for 

liability that would place an extraordinarily unreasonable burden upon the legal profession." Id. 

at 208. 

Following Appellant's position to its logical conclusion reveals exactly why Calvert 

forecast an "excessive potential for liability" for attorneys. In Appellants' view, if the IRS had 

assessed them on day 1, they had settled on day 2, and the Supreme Court of the United States 

ruled the IRS's theory invalid in another case on day 3, McGuireWoods would still be liable for 

the "damages" they suffered in settling the assessment. This position would only be valid if a 

client could recover from its attorney merely for being sued, even on an invalid theory; Calvert 

rejected that position. 

Appellants contend "McGuireWoods cannot argue that the plaintiffs would definitely 

have won against the IRS." App. Br. at 33-34. In the case of Jennie Grahanl, this is exactly what 

McGuire Woods can argue: she did win. As to the other Appellants, this argument turns Calvert 

on its head. Under Calvert, McGuireWoods need not prove that Appellants would have won; 

instead Appellants must prove that they actually did lose. Calvert eliminates the need for the 

"who would have won" debate, because it requires a "final judicial determination" of the 

underlying merits before an ensuing malpractice claim can be filed. 619 S.E.2d at 209. 
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To be clear, McGuireWoods does believe Appellants would have succeeded if they had 

challenged the IRS in Tax Court. The president of the Kay LLC agreed in a memo discussing 

the settlements: "[The Kay LLC] had spent enormous amounts on legal fees with no clear end in 

sight, even though we are confident that we would have ultimately prevailed on the merits ifwe 

had the financial resources to continue thisfight indefinitely." JA 984 (emphasis added). The 

IRS has lost a number of cases in which it has sought to impose transferee liability on parties 

situated like the Appellants. 8 

None of these cases is more important than the challenge to the IRS transferee liability 

action by the Graham Estate, a Plaintiff in this action. The Graham Estate-the only Appellant 

to reject the IRS's settlement and fight the IRS-won in Tax Court. The Graham Estate paid no 

additional taxes or interest to the IRS as a result of the Transaction; it received precisely the tax 

treatment that McGuireWoods predicted in its opinion letter, as did the 23 shareholders who 

were never assessed. 

4. 	 The Circuit Court never ruled that Appellants must spend unlimited funds to 
fight the IRS; and only Jennie Graham paid any of her own money to 
challenge the ms. 

Appellants claim that, under the Circuit Court's ruling, they would have to be able to 

spend "unlimited funds" to fight the IRS. App. Br. at 35. Again, Appellants never actually cite 

the Circuit Court's order for this ruling, because it appears nowhere in the order. 

None of the settling Appellants actually paid the lawyers that represented them against 

the IRS; all attorney fees were paid by Kay LLC. JA 1855-59. The only Appellant who paid for 

8 See, e.g., Griffin v. C.I.R., T.C. Memo. 2011-61 (Mar. 15,2011); Starnes v. C.I.R., T.C. Memo. 2011-63 
(Mar. 15,2011), af:rd 680 F. 3d 417 (4th Cir. 2012); LR Development Company, LLC v. C.I.R., T.C. 
Memo. 2010-203 (Sept. 16, 2010); Andrew v. United States, No. 1:10 CV-90, 2015 WL 631153 
(M.D.N.C. Feb. 12,2015); Julia R. Swords Trust v. C.I.R., 142 T.C. 317 (2014). 
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her lawyers was Jennie Graham, who refused to settle and beat the IRS in Tax Court. JA 972-73. 

She appears to have spent something over $24,000 of her own money in that victory. App. Br.at 

39; JA 1000. Thus, the record simply does not support the "unlimited funds" argument. 

Ultimately, Appellant's argument about attorney fees (that they never paid) is a red 

herring. Calvert requires a final judicial determination of the underlying dispute before a client 

can have compensable damages from an attorney malpractice. 619 S.E.2d at 209. This is a 

sensible prophylactic rule. Otherwise, causation and damages can depend on such variables as a 

client's wealth, risk tolerance or, as in this case, their willingness to pay any of their own money 

for their own defense. Appellants cite no authority for the idea that a client can settle a 

potentially bogus claim then sue her lawyer, simply because she prefers not to fight. 

5. 	 The Circuit Court did not err in granting summary judgment where it had 
previously denied it. 

Appellants next argue that the Circuit Court erred in making findings in the appealed 

order that are "directly contradictory" to in its prior order that denied McGuireWoods' initial 

summary judgment motion. App. Br. at 35. While Appellants quote long passages from the 

earlier order, they quote nothing from the more recent order-the order they are actually 

appealing-and fail to show how it is "directly contradictory" to the prior order. App. Br. at 35

36. It is therefore difficult to assess what, if any, conclusion this Court should draw from these 

claimed, but unsubstantiated, contradictions. 

Even so, it should not surprise this Court that the Circuit Court first denied summary 

judgment before discovery was completed, then later granted a post-discovery motion. When 

McGuireWoods first sought summary judgment, only one witness had been partially deposed 

and the vast bulk of the document production in this case had not yet occurred. This Court has 

ruled repeatedly that summary judgment generally is appropriate only after completion of 
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discovery. E.g., Powderidge Unit Owners Ass 'n v. Highland Properties, Ltd., 474 S.E.2d 872, 

881 (W. Va. 1996). 

Indeed, Appellants invoked this very rule when McGuireWoods moved for summary 

judgment in 2012: "[P]laintiffs strenuously object to the Court hearing and deciding this motion 

for summary judgment in this complex case ... without reasonably completing discovery." JA 

300; see also id. at 347 ("Since much discovery needs to be done, the defendant's motion for 

summary judgment is premature."). Appellants' counsel likewise filed a Rule 56 affidavit 

claiming that more discovery was needed before he could properly defend the 2012 motion. JA 

1128-30. Moreover, the Circuit Court denied that motion, in part, because "summary judgment, 

at this stage in the discovery, is premature." JA 49. Appellants should not now be surprised that, 

when McGuireWoods renewed its summary judgment motion at the close of discovery, and 

supported that motion with a dozen newly-taken deposition transcripts and numerous documents 

that Appellants had been compelled to produce, the Circuit Court reached a different result. See 

JA 744-990 (exhibits filed with renewed motion). 

6. The Circuit Court correctly dismissed appellants' non-negligence claims. 

McGuireWoods sought summary judgment on all of Appellants' claims. E.g., JA 1022. 

Appellants now argue that, when the Circuit Court concluded that "Plaintiffs cannot prove that 

any of McGuire Woods' alleged acts or omissions proximately caused Plaintiffs' alleged loss," 

JA 8, that this conclusion applied only to their claim for negligence. App. Br. at 37. This 

argument is just wrong. To this day, Appellants have not broken out which different acts of 

McGuire Woods satisfy the elements of their different tort theories; their Amended Complaint 

simply lumps all the facts together and alleges that all of them are evidence of negligence, 

negligent misrepresentation, fraud, and joint venture. But each of these theories requires proof 
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of causation and damages. See JA 66-69. And the allegations in the Amended Complaint 

relating to causation and damages are virtually identical for each claim. Id. There is no reason 

to treat proof of causation and damages with respect to the other counts any differently from how 

this Court treated those elements in Calvert and Burnworth. 

Further, Appellants' argument regarding its joint venture allegations make no sense. 

Joint venture is a theory by which one person may be held liable for torts committed by another. 

Here, that theory would only help Appellants if they could identify torts committed by, 

presumably, the buyer of the Kay Co. stock, for which they believe McGuireWoods should be 

liable. To date, they have identified no such torts. Appellants also have never introduced 

evidence that McGuireWoods was somehow in control of the buyer so as to render it liable for 

those supposed torts. See Cunningham v. Herbert J. Thomas Mem. Hosp. Assoc., 737 S.E.2d 

270, 281 (W. Va. 2012) (no joint venture where plaintiff failed to offer proof that hospital 

exercised control over physicians' practice of medicine). 

Appellants' only factual basis for their joint venture claim is set forth in the IRS's 

Transferee Report, which Appellants have previously argued is factually and legally false. E.g., 

SA 110-54. For example, Appellants repeatedly cite the Transferee Report for the idea that 

McGuire Woods should be viewed as a "promoter" of the Transaction E.g., App. Br. at 3-4. But 

Appellants never explain that the Transferee Report is not a neutral investigation by an unbiased 

agency; it is instead the IRS's hearsay statement of its pre-litigation position, drafted seven years 

after the Transaction by an agent with no personal knowledge of its details. While they were 

negotiating with the IRS, Appellants and their lawyers argued for 47 pages that the Transferee 

Report was both factually inaccurate ~d legally wrong: 

[T]he Service seeks to construct a version of the facts that will serve as a premise 
for invoking the judicial anti-abuse doctrines ... which ultimately allows the 
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Service to collect the Company's alleged tax deficiency from some of the former 
shareholders in an amount equal to . . . the amount that the Service would have 
collected ... had the former shareholders entered into an entirely different type of 
transaction. The facts ... do not permit such a revisionist construct, and therefore 
the Service's attempt ultimately fails. 

Supplemental Appendix ("SA") Ill. Appellants now ask the Court to treat the Transferee 

Report as true. Appellants simply cannot articulate a basis for their joint venture claim that does 

not contradict their own arguments. 

C. 	 The Circuit Court Correctly Dismissed Jennie Graham's Claims Because She 
Suffered No Compensable Damages. 

Appellants argue-again, without actually discussing the specifics of the Circuit Court's 

rulings-that the court erred by granting summary judgment in McGuireWoods' favor on the 

claims of the Graham estate. Mrs. Graham, as representative of her late husband's estate, 

received the same advice from McGuireWoods as all other Appellants, and she received the 

same IRS assessment as all other Appellants. She is different because Mrs. Graham challenged 

the IRS's assessment in Tax Court. JA 954-61. Mrs. Graham won; the Tax Court ruled that the 

IRS could not collect the company's assessed taxes under a theory of transferee liability. JA 

972. Mrs. Graham has therefore received the exact tax result that McGuireWoods forecast to her 

late husband in 2000. The Circuit Court accordingly ruled that the Graham estate had suffered 

no damages and dismissed her claims: 

[T]here is no evidence that McGuireWoods gave Mrs. Graham incorrect advice, 
and it cannot be liable simply because a former client is wrongly assessed by the 
IRS. There is no cause of action for merely being sued (or targeted) by a third 
party as a result of alleged malpractice. Lawyers are not required to provide 
"litigation proof' legal services. 

JA 11 (citing Calvert, 619 S.E.2d at 208). 

But Appellants now claim that, even though the Graham estate never paid the IRS a 

penny because of alleged faulty advice, it nevertheless suffered cognizable damages simply 
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because she had to fight the IRS in the first place. App. Br. at 38-39. This argument is directly 

contrary to Calvert: The Graham estate has no malpractice claim merely because the IRS 

attempted to collect someone else's unpaid taxes from it. This Court "wholeheartedly rejected" 

that position in Calvert, 619 S.E.2d at 208.9 

D. 	 None of the Circuit Court's Factual Findings Were Material, Because Appellants 
Failed to Prove Causation, an Element of All of Their Claims. 

Finally, Appellants wrongly contend that the Circuit Court erred by rmding disputed facts 

in favor of McGuireWoods. Again, Appellants never quote the supposed findings they 

challenge. App. Br. at 39-40. Even so, none of the factual issues Appellants reference can be 

material, because Appellants' proof failed on the essential element of causation. Syl. pt. 2, 

Williams v. Precision Coil, Inc., 459 S.E.2d 329 (1995) (summary judgment appropriate "where 

the nonmoving party has failed to make a sufficient showing on an essential element of the 

case"). 

VII. CROSS-ASSIGNMENT OF ERROR 

A. 	 Appellants' Claims are Barred by the Virginia Statute of Limitations Because 
Virginia Law Applies or by Operation of West Virginia's Borrowing Statute. 

In the first Motion for Summary Judgment, Appellants argued, and the court agreed, that 

the acceptance in West Virginia of the McGuireWoods Engagement Letter compelled the court 

to apply West Virginia law to the Complaint and that West Virginia's borrowing statute did not 

apply. JA 41. However, facts developed in discovery-namely, that McGuireWoods conducted 

9 Appellants also urge this Court to ignore the Graham estate's Tax Court victory because it was based on 
a provision of Nevada law. Appellants have raised this argument in their brief before the Circuit Court, 
JA 1067, in their objections to the draft Circuit Court order, JA 1547, and now on appeal, App. Br. at 39 
n.15, and they have never cited the provision ofNevada law that they say governed the Graham case. But 
this is irrelevant; the assessment against each Appellant would have involved questions of transferee 
liability under the laws of their home states. Under the law applicable to Graham estate, the IRS 
conceded it owed no additional taxes. JA 972. 
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all of its work on the Transaction in Virginia-and a recent decision by this Court, demonstrate 

Appellants' claims arose in Virginia and should be governed by Virginia law. Those claims are 

barred by Virginia's statute of limitations; as a result, the Circuit Court's order dismissing those 

claims should be affinned. See Syl. pt. 3, Barnett v. Wolfolk, 140 S.E.2d 466 (W. Va. 1965) 

("This Court may, on appeal, affirm the judgment of the lower court when it appears that such 

judgment is correct on any legal ground disclosed by the record, regardless of the ground, reason 

or theory assigned by the lower court as the basis for its judgment."). 

1. Appellants' claims arose in Virginia and are governed by Virginia law. 

This Court recently addressed the issue of determining where a claim arises in Thornhill 

Group., Inc. v. King, 759 S.E.2d 795 (W. Va. 2014). Although that case involved venue, the 

Court's reasoning is equally applicable here. In Thornhill Group, the Court reviewed an 

employment dispute predicated on breach of contract and various discrimination claims. The 

employer's place of business was in Logan County and both parties resided in Logan County 

when the suit was filed. But the employee/plaintiff had lived in Kanawha County at the time of 

the alleged breach, and he accepted the offer of employment over the phone from his former 

residence in Kanawha County; plaintiff therefore filed his claim in Kanawha County. Id. at 797. 

This Court held that plaintiffs alleged acceptance of an employment offer in Kanawha 

County did not support venue, as his claim did not arise in that county: ''the location of the 

contract's acceptance ha[d] no bearing on where the subject cause of action arose[.]" Id. at 802. 

The Court further reasoned that "what is relevant is where the breach of contract ensued and 

not where the contract was accepted." !d. (emphasis added). The Court then looked to the 

nature of the alleged breach to determine where the cause of action arose. Because the 

employer's breach involved "altering the terms under which [he] was employed" while working 
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at the employer's place of business in Logan County, the Court determined the "situs of the 

contractual breach would have been Logan County," and plaintiffs claim arose there. Id. at 803. 

Because "the location of the contract's acceptance has no bearing on where the subject 

cause of action arose," ide at 802, the Circuit Court should have concluded that these claims 

arose in Virginia and are governed by Virginia law. The 35 shareholders to whom the Tax 

Opinion was addressed resided in at least 10 states. JA 56-58. In fact, only two of the 

Appellants lived in West Virginia, JA 57, and those two owned less than four percent of the 

stock in Kay Co. JA 784. By contrast, at least four Appellants are Virginia residents, JA 56-57, 

and collectively they owned nearly twenty-five percent of Kay Co.'s stock. JA 784-86. 

Moreover, the Tax Opinion and the Engagement Letter were prepared by McGuireWoods in its 

Richmond, Virginia office and delivered to Skip Roberts in his Richmond office. JA 745-47, 

839. No McGuireWoods representative traveled to West Virginia in connection with this 

representation. In other words, McGuireWoods rendered aU of its services in connection 

with the Tax Opinion in Richmond. 

Because Appellants sued based on services rendered in Virginia, the "situs of the 

contractual breach" or any supposed tortious conduct would be Virginia. The contract between 

the parties "arose" in Virginia, and therefore, Appellants' claim arose in Virginia. Thus, Virginia 

law governs their claims. 

McGuire Woods' limited communications with individual shareholders were in their 

capacities as members of the Executive Committee or Board of Directors of Kay Co. As 

mentioned, the shareholders of Kay Co. were scattered over at least 10 states. Certainly, 

McGuireWoods represented the shareholders only as a group and performed services for them 

only in Virginia. And it did not commit malpractice in each of these 10 states, so that each 
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Appellant's claim would be governed by the law of their states of residence. Rather, the 

malpractice, if there was any, was committed in Virginia, and therefore, Virginia law governs. 

For example, in McCoubrey v. Kellogg, Krebs & Moran, 7 Fed. Appx. 215 (4th Cir. 

2001), a Maryland resident sued a Virginia lawyer, claiming that the Virginia lawyer failed to 

plead a valid defense in a suit that had been brought against him in Virginia. Judge Faber, sitting 

by designation on the Fourth Circuit, held that Virginia law applied to the malpractice claim 

because the failure to plead the defense occurred in Virginia. Id. at 219-20. He reasoned that 

"the situs" of the plaintiff's claim was "the place where the last act necessary to complete it took 

place," i.e., Virginia: "the offending attorneys were all members of the Virginia bar, and their 

offices, where the defective pleading was presumably prepared, are located in Virginia." Id. 

In this case, McGuireWoods performed all of its legal services in Virginia, and the last 

act required to complete any claim occurred on October 26, 2000, in Virginia, when the Tax 

Opinion issued. Thus, all of the causes of action in the Complaint, arose under and are governed 

by Virginia law. 

2. Appellants' malpractice claims are time-barred under Virginia law. 

Under Virginia law, Appellants' malpractice claims are governed by Virginia's contract 

statute of limitations. See Shipman v. Kruck, 593 S.E.2d 319, 322 (Va. 2004). The Virginia 

contract statute of limitations is five years if the claim is based on a written contract and three 

years if it is based on an oral contract. Va. Code § 8.01-248. In addition, the statute of 

limitations specifies when it begins to run: "[T]he right of action shall be deemed to accrue and 

the prescribed limitations period shall begin to run ... when the breach of contract occurs in 

actions ex contractu and not when the resulting damage is discovered[.]" Id. 
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The breach of any contract with the shareholders (or with Kay Co.) must have occurred 

no later than October 26, 2000, when the Transaction closed, the Tax Opinion was issued, and 

McGuireWoods' engagement terminated. The Appellants' rights of action against 

McGuireWoods accrued no later than October 26, 2000, and the statute ran no later than 

October 26, 2005, long before Appellants sued McGuireWoods. Their claims are, therefore, 

time-barred under Virginia law. 

3. 	 In the alternative, Appellants' legal malpractice claims accrued in Virginia 
and are also time-barred by operation of West Virginia's borrowing statute. 

Pursuant to West Virginia's borrowing statute, "[t]he period of limitation applicable to a 

claim accruing outside of this State shall be either that prescribed by the law of the place where 

the claim accrued or by the law of this State, whichever bars the claim." W. Va. Code § 55-2A

2. "Obviously, the two important words [in the statute] are 'claim' and 'accrued.'" Hayes v. 

Roberts & Schaefer Co., 452 S.E.2d 459, 461 (W. Va. 1994). The operative word here is 

"accrued." "The word accrued is defined as 'to arise, to happen, to come into force or 

existence[.],,' Id. (citing Black's Law Dictionary 21 (6th ed. 1990)). In other words, the claim 

accrued where the claim arose. See Thornhill Grp., Inc., 759 S.E.2d 795. 

For example, in Mulvey Construction v. Bituminous Casualty Corp., 571 Fed. App'x 150 

(4th Cir. 2014), plaintiff instituted a declaratory action to determine insurance coverage issues 

relating to a wrongful death suit; the fatal accident occurred in West Virginia, but an insurance 

agent in Virginia had allegedly failed to secure the proper coverage. The court applied West 

Virginia'S borrowing statute to determine which state's statute of limitations applied: (1) West 

Virginia, where the fatal accident occurred; or (2) Virginia, the state in which the insurance agent 

conducted business and allegedly breached the insurance contract. Id. at 161. According to the 

court, plaintiff had not alleged that the insurance agent breached an agreement "in a different 
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state than where [the agent] conduct[ed] his business, Virginia. By operation of the borrowing 

statute, then, Virginia's shorter statute of limitations applie[d]." Id. at 161-62. 

In light of recent case law and the undisputed facts in this case, Appellants' claims are 

time barred because they are governed by Virginia law. This Court may therefore affirm the 

Circuit Court's dismissal of Appellants' claims on this separate ground. 

VIII. CONCLUSION 

The Circuit Court correctly dismissed all of Appellants' claims, and its order granting 

McGuireWoods' motion for summary judgment should be affirmed. In the alternative, this 

Court should rule that Virginia law applies and that Appellants' claims are time-barred under 

Virginia law. 
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