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I. ASSIGNMENTS OF ERROR 


A. The Court erred by holding that clients were required to litigate to conclusion against 
the IRS before they could sustain claims against their tax attorneys, regardless of the 
degree of misconduct by the tax attorneys and regardless of the risks to plaintiffs if they 
failed to settle, and further erred by holding as a matter of law that plaintiffs could not 
prove causation in this case, where defendants had promised that the IRS could not 
disregard the tax attorneys' tax structure, represented that the purchaser was legitimate 
and led plaintiffs to believe that they had investigated the purchaser. 

B. The Trial Court erred in finding that one of the plaintiff's claims was barred because 
she did not settle with the IRS. 

C. The Trial Court erred in making findings of genuinely disputed fact in favor of the 
defendant. 

II. STATEMENT OF THE CASE 

This case arose out of the sale of The Kay Company on or about October 26, 2000, and 

the adverse consequences of the sale as designed, arranged and consummated by defendant, 

McGuireWoods, although the plaintiffs did not discover the wrongful conduct until 2007, when 

the IRS disregarded the transaction. The Kay Company was a closely held family corporation 

formed in 1929, in West Virginia. Its primary business was in coal, oil and gas, all of which was 

in West Virginia. Over the course of time, the corporation acquired securities ("portfolio") 

worth nearly $10 million. (Affidavit of Henry Battle, JAI13I) The Board of Directors and some 

of the stockholders had, for a few years, considered the best use of the portfolio, including 

selling it or distributing it to the stockholders. They had been advised that any gain from the sale 

and distribution of the stock would be double taxed -- once to the corporation and second to the 

stockholders. Because there was a low basis in the stocks, the double tax would be large. That 

alternative was not a reasonable one, so they had decided not to pursue it. 

Skip Roberts was on the Board and the Executive Committee of Kay Co. Mr. Roberts 

was an attorney and had been working with McGuireWoods on matters totally unrelated to issues 

in this case. In one such meeting, he mentioned the double tax issue to a McGuire Woods 



attorney. That attorney "referred" Mr. Roberts to Tom Rohman, a McGuireWoods tax partner. 

Mr. Roberts was infonned that Mr. Rohman recently arranged a transaction where $30 million in 

low basis stock was sold and McGuireWoods' client avoided the double tax. (JA186) 

McGuire Woods was involved with others in the business of arranging for parties who had 

purported losses in their business to purchase corporations which had built in capital gains at a 

discount. For a contingent fee, McGuire Woods would arrange for the transaction to take place, 

perfonn legal work associated with the transaction and provide the seller with a tax opinion letter 

advising them that they would only be taxed one time on the capital gains. (JA1148, 

"Promoters") 

In early 2000, Tom Rohman advised Skip Roberts that he knew of a buyer who had 

capital losses that could be used to offset gains from the sale of Kay's portfolio and would be 

interested in buying Kay's stock, which would result in Kay's stockholders being taxed only 

once on the sale. The Kay Company was told "McGuire Woods has brought together such 

companies with buyers who have ongoing tax losses which can offset the built-in portfolio 

gains of the selling companies. Skip believes they have made several large purchases through 

structures along these lines." (JA1154) The IRS' "Transferee Report" provides an analysis of the 

complex arrangement and the players, as well as the position the IRS took with regard to the 

transaction. (JAl144-1229) 

On July 5, 2000, Mr. Rohman wrote to The Kay Company and outlined the structure, 

explaining that there would be only a single tax to the shareholders, not a double tax. (JA1305.) 

Mr. Rohman proceeded to describe the general transaction and "Federal Income Tax 

Consequences To The Shareholders" and "Federal Income Tax Consequences To The 

Company," including what happens "[w]hen the Company transfers the Retained Assets to the 

LLC." (JA1306) On the same day, McGuireWoods forwarded the "engagement letter" to the 
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"Board of Directors, The Kay Company." (JA130S) Mr. Battle, as President of Kay Co., signed 

the contract in Charleston and accepted the offer of McGuire Woods. In McGuire Woods' 

engagement letter, it described its services as follows: 

"representing the Company in connection with a sale of the Company (the 
"Sale")... "advising you in connection with the structuring, negotiating and closing of the 
Sale." ... "the preparation or review of the various agreements and legal documents 
necessary to effect the Sale." ... "We will also advise with respect to the federal income tax 
consequences of the Sale to the Company and its shareholders." ... "Fees. Our firm's fee 
for the services to be rendered shall be $125,000 payable at closing of the Sale. This fee is 
payable if and only if the sale closes" (JA130S) 

A. McGUIREWOODS WAS ATTORNEY AND PROMOTER 

This was not the normal attorney-client relationship. Usually, parties to a business deal 

decide to do business with one another and then they seek legal advice with respect to the 

proposed transaction. Here, McGuireWoods provided the idea, the deal (the transaction), had the 

buyer, and provided the tax advice and opinions. Therefore, McGuireWoods was one of the 

promoters in the deal along with Integrated Capital Associates, as asserted by the IRS. 

(Transferee Report, JAI14S) Plaintiffs allege that McGuireWoods is liable to plaintiffs, both as 

attorney and as a promoter, as a joint tortfeasor and as a joint venturer with the other promoters. 

(See IRS Transferee Report, JA1144, incorporated into answer to Interrogatory Number 11, 

JA1241, for a detailed description of this joint venture.) The IRS identified Kay as the "target" 

corporation and stated: "ICA and McGuireWoods were the tax shelter promoters." (JA1147-S) 

The IRS prepared a flowchart showing the parties to the Intermediary transaction involving Kay 

Co. (JA1213): 

-y-t-a~ I--'<~~ c:::::::::c:::»........-.s:>~r-.Y" ,/ <::=.~IC> ~t-~t.......tc::::l>~ """T""r-......~t: 
1r-.~r-~~~i~1fI"""'Y" --.--r-.=<;a.....-a.lS3;.~c:=t.I<=>..-. 
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"McGuireWoods placed at least five of its clients in Intermediary transactions with ICA. 

In each case the McGuire Woods client was a personal holding company with appreciated 

marketable securities. The transaction involving Kay Co. was the second transaction of the five 

known transactions involving a client of McGuireWoods." (JA1148) Therefore, importantly, 

McGuire Woods not only offered to give a tax opinion, it also structured the entire deal, and 

promoted the deal along with leA and others for a fee of $125,000, a fee which was contingent 

upon the deal being consummated. Therefore, McGuire Woods was acting in a dual role, first as a 

promoter in bringing a buyer to plaintiffs and then as tax expert to motivate plaintiffs, the 

"Target," to sell their company for a discount -- in this case the discount was about a million 

dollars -- with the promise that they would not be double taxed on the sale of their stock 

portfolio. 

Plaintiffs, by verified interrogatory answers, explained what McGuire Woods did that 

caused them their damages, what McGuire Woods misrepresented to them, why they settled with 

the IRS, and what their damages were. (plaintiffs' answers to interrogatory numbers 1,8,2 and 

25, respectively, JAI231-39, 1242-44) Board Member Jack Kay, told Mr. Rohman, "I didn't 

want The Kay Company to get involved in anything that there was any risk involved." (JAI295) 

Mr. Rohman expressed that there was absolutely no concern and identified no risk. (JAI295) 

Mr. Rohman "talked about ... the number of deals that he said that he had worked on, and ... had 

run into no problems." (JAI295) Jack Kay questioned whether the purchaser was legitimate, 

but Mr. Rohman "gave me confidence was a good law firm, unequivocal." "[Mr. Rohman] 

identified no risks" of any kind. (JAI296) Further, The Kay Company Board of Directors 

"relied totally on McGuireWoods." (JAI297) Arnett & Foster recommended that plaintiffs 

could seek a "private ruling" from the IRS to determine whether the proposed structure was 
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acceptable to the IRS. When asked of the admissibility, Mr. Rohman "said it wasn't necessary." 

(JAI298) 

Importantly, on October 23, 2000, McGuireWoods attorney Carlos Brown wrote to 

Henry Battle, President of The Kay Co. and stated: 

2) Also I have raised the tax issues that we discussed with Tom and he has also spoken 
with Steve Robey, and Tom is confidant [sic] that our tax structure could not be 
disregarded. 

(JA1303) Hence, the plaintiffs were expressly told that the IRS could not disregard the 

transaction. 

B. PLAINTIFFS RELIED ON MCGUIREWOODS' ADVICE AND ASSURANCES AND SELL THE KAy Co. 

This was a complex sale transaction, basically to an alleged fraudulent purchaser, which 

McGuire Woods arranged, orchestrated, and structured. (IRS Transferee Report, JA 1144-1229) 

McGuire Woods arranged for plaintiffs to sell Kay Co. to a company formed solely to "purchase" 

their stock and promptly liquidate Kay Co. without paying taxes owed. However, Tom Rohman 

reported over the phone to the Board that the transaction was legitimate and the Board relied on 

that representation. (8-22-00 Bd. of Dir. Mtg. minutes, JA1330; 8-22-00 Board Conf. Call 

MemolNotes, JA1332) Relying on McGuireWoods' representations, on or about October 26, 

2000, Kay Co. and its shareholders entered into a sale transaction whereby all of the stock of 

Kay Co. was sold ("Stock Sale") at an approximately one million dollar discount. (Stock 

Purchase Agreement, J A 1401-1435) 

The Kay Company made repeated inquiries and requests to McGuire Woods about 

making sure that the deal was legitimate, that the money came from American banks, that the 

buyer be clearly identified and the companies and law firms on the buyer's side were reputable 

and legitimate. (See various documents related to checking out the buyer, JAI436-1458; Depo. 

John F. "Jack" Kay, JAI292-1302; Affidavit Henry Battle, JAI132-1134.) McGuireWoods 
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continued to assure The Kay Co. that the tax structure "could not be disregarded" by the IRS and 

that the buyer was legitimate. (10-23-00 Email of McGuireWoods' Brown, JA1303; Depo. of 

Jack Kay, JAI294-1296) McGuireWoods was to provide a tax opinion that properly advised the 

plaintiffs of the risks and benefits associated with the deal and further confirming that it would 

receive only one level of tax. (8-22-00 Bd. Mtg. minutes, JA1330; McGuireWoods' Tax 

Opinion, JA1459) 

Instead, McGuire Woods arranged for the plaintiffs to sell their stock to a shell company 

that did not have valid assets to pay the corporate tax nor valid loss which would have offset the 

gains for the stock sale, even though the plaintiffs specifically asked McGuireWoods to ensure 

that none of the parties were engaged in any improper activities. (Transferee Report, JA1144

1229; Various Documents related to checking out the buyer, JAI436-1458, and depo. Jack Kay, 

JA1295) The plaintiffs relied on the advice and misrepresentations of the defendant law firm 

and sold the Kay Co. stock in what turned out to be a "Son of Boss" transaction. As a result the 

plaintiffs were damaged by a hefty tax assessment by the IRS, which the plaintiffs had to 

negotiate, settle and pay to avoid even greater potential economic disaster. 

Had plaintiffs been informed of all the facts and risks surrounding the sale of Kay Co. 

and/or notices and legal doctrines, including but not limited to "Son of Boss" notices, they would 

never have entered into the transaction as recommended by McGuireWoods. (Affidavit of Henry 

W. Battle, JAI131; DepoJack Kay JAI292-1302) 

C. IRS ASSESSED PLAINTIFFS DUE To DEFENDANT'S IMPROPER, INCOMPLETE ADVICE. 

On or about August 3, 2007, the Internal Revenue Service assessed plaintiffs over $5 

million (the amount of the tax, interest and the penalties cumulatively being referred to as the 

"Tax Assessment,") as a result of gains triggered on the sale of the Portfolio Securities, which 

were not sheltered by McGuireWood's scheme. (See IRS Assessments, JAI247-1262) The 
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Internal Revenue Service determined the transaction was a "sham" transaction, a Son of Boss 

deal. (JAI144,1484) The IRS, therefore, asserted the Tax Assessment for unpaid corporate taxes 

against the Kay shareholders under doctrines of ''transferee'' liability, step transaction and 

economic substance. (See IRS Assessments, JAI247-1262; Transferee Report, JAI144-1229.) 

All of these doctrines existed at the time McGuire Woods provided its tax opinion to the 

plaintiffs, and none of these doctrines were identified by McGuire Woods in its tax opinion, as 

they should have been. (JAI454) For that matter, McGuireWoods did not identify any risks 

associated with the transaction. (JAI454) 

D. PLAINTIFFS SETTLE WITH THE IRS FOR GOOD REASONS THAT WERE BEYOND THEIR 
CONTROL. 

Following negotiations and proceedings, the tax assessment cases were ultimately settled 

with the IRS because plaintiffs could not afford to continue the fight and could not afford to risk 

the over five million dollar loss. (See IRS settlement agreements, JAI263-1291; depo."Jack" 

Kay, JA1300) As a result, after advice from their attorneys, the plaintiffs paid approximately 

$1,820,000.00 to the Internal Revenue Service to resolve the claims against them, together with 

interest and penalties. (JAI263-1291) Further, plaintiffs incurred legal and accounting fees in the 

amount of approximately $575,000.00 in attempting to defend the transaction. (JAI189, 1961) 

Then, the IRS pursued the predecessor company, The Kay Company, LLC for the 

remaining taxes it deemed owed. The IRS froze assets of the LLC, and plaintiffs again were 

subjected to lost income and large additional attorney fees. (JA728) 

Jack Kay described the reason plaintiffs settled with the IRS: It was extremely expensive 

and they were running out of money. They simply could not afford to fight it any longer because 

they had spent hundreds of thousands of dollars and the end was not in sight. They had no 

choice. (Dep. "Jack" Kay, JAI300.) "We talked during this period too with McGuire Woods 
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and tried to get some assistance with them, and with very little success ...they just didn't want to 

get involved anymore ... We tendered ...the defense to them and they just really ignored us." 

(JAl30l)l "We were under the gun, we had counsel's recommendation2 and we weren't getting 

any help from McGuire Woods and we were desperate." (JAl30l) In fact, the plaintiffs advised 

McGuire Woods of the proposed IRS settlement and offered, in lieu thereof, to let them take over 

representation of the plaintiffs in the IRS dispute. McGuireWoods declined. (11-4-09 ltr. to 

def., JA1471) 

E. McGUIREWOODS' TAX ADVICE WAS MISLEADING. INCOMPLETE. INACCURATE. AND DID 
NOT MEET LEGAL STANDARDS OF IRS CIRCULAR 230. 

As a tax expert, McGuire Woods had a duty and responsibility to inquire as to the full 

nature of the proposed Stock Sale and to inform and advise plaintiffs of all of the potential risks 

and tax liabilities they might face if they entered into the transaction as designed by 

McGuire Woods as well as advise plaintiffs that they should not enter into the transaction if it 

were improper or likely to be challenged by the IRS. McGuire Woods had a further duty and 

responsibility to plaintiffs, because they specifically asked, to investigate the validity of the 

1 Jim Sturgeon at Kay Casto, who represented the plaintiffs in the IRS assessment, confmned: "Before 
they settled the litigation, McGuireWoods was offered the opportunity of taking over and defending 
this litigation. They were very well aware of what was going on with this because they were -- we tried 
to keep them informed of the status of this matter. Q. My question is whether you talked to them about 
them associating with you to defend the IRS's claims at any time prior to your letter in November of 
2009? A. Yes. I made a trip to Richmond to go over and meet with McGuire Woods and ask them what 
their views were about this and have them full opportunity to participate in giving us advice on how to 
handle this issue. Q. At any time prior to November of 2009 when you sent the letter, did you ever on 
behalf of The Kay Company shareholders tender the defense to McGuire Woods?... A. The short 
answer is initially when this occurred, I went, hat in hand, to McGuireWoods and asked for their 
complete assistance and their advice and recommendations and asked them to participate to the 
maximum extent that they would. Yes, there was a formal request for them to take over the defense, 
but that was a follow-along to numerous conversations I had with McGuire Woods over a period of time. 
(Deposition of Jim Sturgeon JA696-7) There was never an offer from them to do anything in terms of 
taking over the defense and taking on the responsibility of standing behind what they sold. (JA724) 
2 Attorney Sturgeon: "In this case there was substantial risk. When you say "substantial risk," what do you 
mean by substantial? It means that there's a high probability that the shareholders could walk away 
owing the government exactly what the government demanded, and/or that they could be exposed 
to such continuing legal fees that even if they won, they lost." (JA 705) 
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buyer of the stock of Kay Co. to reasonably ensure that the buyer was a legitimate business and 

in full compliance with applicable tax laws and that the buyer had legitimately incurred tax 

losses. (JA1504, Declaration of Robert L. Sommers; JAl131-1143, Henry W. Battle.) 

The tax opinion provided by McGuire Woods was not complete, and merely addressed tax 

consequences for one part of this complicated transaction, which it promoted. The opinion failed 

to address even a basic analysis of principles of federal income tax that could cause the IRS to 

disregard or re-characterize this transaction.3 However, the record shows that McGuireWoods, 

based on its internal notes, was fully aware of such risks. In its notes, the questions were asked: 

"If there is any re-characterization by the Service of tax treatment, who pays the taxes?" 

and "What happens if the IRS disregards our structure and deems it a liquidation prior to 

closing?" (Transferee Report, JAl166, McGuireWoods handwritten notes, JA1508) Of course, 

those risks and McGuire Wood's warning should have been provided to plaintiffs in 

McGuire Wood's flnal tax opinion letter to plaintiffs. 

Thus, McGuire Woods was aware that the IRS might re-characterize this stock sale, which 

it did, and that the IRS might attempt to make the Kay shareholders pay the tax, which it did. 

While the plaintiffs' tax lawyers knew the risks in the deal, they did not tell the plaintiffs or 

present the risk factors in their purported legal opinion - thereby acting more as promoter than as 

3Attorney Sturgeon stated succinctly: "I talked to Marvin Masters about the representation by 
McGuireWoods and my impressions of it, which are that McGuireWoods acted as a salesman and 
didn't give the client any balanced advice on this transaction." ( JA691) A- this had every red flag 
of being a tax shelter from the very beginning. Q. Well, you indicated that one of those red flags was 
the contingency fee. A. Contingency fee, not disclosing the buyer's activities. There was no business 
purpose for the buyer buying this transaction. You had a [mancial buyer undertaking this transaction. 
Rohman didn't inquire in or provide to the clients that the background of what these people were doing or 
the fact that they were out here doing these transactions with people from all walks of life in this 
circumstance. 1 think there's a variety of red flags. I'm not here to act as an expert in this matter; but 
there's enough red flags on this play to put any reasonable tax lawyer on notice when he was selling 
this kind of a transaction like this, and he didn't bother to tell them anything about the risk factors. 
(JA731) 
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independent legal counsel. There is no doubt had McGuire Woods advised plaintiffs of the above 

risk, plaintiffs would not have done the deal. (JAl131-1135, Henry Battle Affidavit, JA1292

1302, "Jack" Kay Depo.) 

As stated by Robert L. Sommers, the plaintiffs' expert on legal malpractice and tax 

shelters, the defendant's legal opinion offered at the time of the transaction was highly deficient, 

and failed to provide even a basic analysis of the transaction and the inherent risks to Plaintiffs if 

they engaged in that transaction. (JA51O,1504) The IRS reached the same conclusion: "the 

opinion did not contain any legal analysis or references to relevant court cases." (JAl171) This 

is so regardless of whether McGuire Woods had actual knowledge of the Son of Boss 

transactions. If McGuire Woods did not have such knowledge, then its failure to fully explore 

and understand the transaction was itself negligent and constituted malpractice, particularly in 

light of express requests of the Kay shareholders that McGuire Woods preform due diligence on 

the buyers to ensure that the transaction was proper and legitimate. (JA1504) 

III. SUMMARY OF ARGUMENT 

McGuire Woods was the promoter of a deal which it recommended to the plaintiffs 

expressly assuring them that the tax structure could not be disregarded by the IRS. 

McGuire Woods provided a formal tax opinion that did not address any of the serious risks 

concerning the taxation or structure of its deal, even though internal notes of McGuireWoods 

showed they had actual knowledge of such risk. McGuire Woods did not perfornl any due 

diligence on the fraudulent buyer entities, whom it had been working with directly on other 

deals, even though plaintiffs asked. McGuire Woods led the Kay Company and its shareholders 

to believe that there was no risk in the transaction and the Kay Company relied upon those 

representations. The buyer entities ended up being a company that had no assets and no 

legitimate losses, used offshore borrowed money to buy the Kay Company, and then after 
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making its quick sale of the Kay Company stock, disappeared without paying the taxes. If 

plaintiffs had been advised of the risks of the transaction and the buyers, then they would not 

have sold the Kay Company and the transaction would never have occurred. 

As a result of McGuireWoods' negligence and fraud, the IRS assessed the plaintiffs over 

five million dollars in unpaid taxes, interests and penalties under established legal doctrines of 

transferee liability, sham transaction, and economic substance doctrine. Plaintiffs had expended 

over half a million dollars in attorney fees with no end in sight and were faced with a risk of 

catastrophic loss, so they reasonably, and with the recommendation of their attorneys, settled 

with the IRS. 

The Court below held that since the plaintiffs mitigated their damages and settled the 

matter with the IRS, even after vigorous defense and for a substantial lesser amount than they 

were assessed, plaintiffs were barred from pursuing their claims against defendant, basically 

finding settlement bars all attorney malpractice cases. That, of course, is not true. The cases 

defendant cited to the Court, Calvert v. Scharf, 217 W.Va. 684, 629 S.E.2d 197 (2005) and 

Burnworth v. George, 749 S.E.2d 604 (W.Va. 2013), are unusual cases with unique facts which 

this Court carefully pointed out as a basis for denying relief. The case at bar is not like Calvert or 

Burnworth. There is no question except "but for" the defendant's failure to advise plaintiffs of 

the risks of the McGuireWoods deal, which clearly it did not do, plaintiffs would never have 

entered into the transaction at all, and, therefore, none of the damages would have occurred. As 

such, plaintiff can show "but for" causation in this transactional malpractice claim. This case is 

much more akin to Sells v. Thomas,220 W.Va. 136,640 S.E.2d 199 (2006), where this court held 

that a settlement did not preclude a legal malpractice claim due to the risks borne by the plaintiff. 

Here, plaintiffs did not hire McGuire Woods to advise them that, if the IRS disregards this 

transaction, they would win. Instead, plaintiffs hired McGuire Woods to advise them of the risks 
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to keep them out of the fight altogether, because the fight was the potential damage, and, 

importantly, that is what McGuireWoods assured them. 

It was erroneous to hold that the plaintiffs cannot prove that McGuire Woods caused them 

damage unless plaintiffs fought the IRS to the end, which of course could be the United States 

Supreme Court, and then potentially lost. The Court effectively ruled that McGuire Woods could 

sit back and force plaintiffs to spend hundreds of thousands of dollars, offer plaintiffs no help 

when specifically asked to help, and then claim plaintiffs can't sue them if plaintiffs settled in 

order to mitigate the harm McGuire Woods caused. Clearly, plaintiffs risked further fmancial 

damage by continuing to litigate with the IRS. They would certainly incur damage in the form of 

significant, additional attorney fees and risk having to pay over five million dollars in 

assessments plus further interest. Importantly, McGuireWoods could reasonably foresee the IRS 

assessment, the damage it caused and the settlement, so the element of proximate cause is met in 

this case. 

The court below erroneously ruled that the plaintiffs' claims were barred because they 

"voluntarily" settled their dispute with the IRS. In doing so, the Court conclusively determined a 

disputed fact that the settlement was "voluntary." In effect, for the plaintiffs to have been able 

to maintain an action against McGuireWoods under the court's order, they would have needed to 

be able to spend unlimited sums of money to litigate to the end. There should be no requirement 

that a client be held to this high of a standard in order to maintain an action against a negligent 

attorney in a case of this nature. The Court further dismissed the case of one plaintiff, who did 

not settle. The order granting summary judgment creates an untenable if not impossible standard 

a plaintiff must meet to maintain a legal negligence action and creates a bar to legitimate legal 

negligence claims. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 
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Oral argument is necessary in this case because (1) the parties have not waived oral 

argument; (2) the appeal is meritorious; (3) petitioners believe the Court's decisional process 

would be significantly aided by oral argument. Because this case involves issues that have not 

been squarely addressed by this Honorable Court, the Appellants believe it should be set for Rule 

20 argument. 

v. ARGUMENT 

A. Standard of Review 

The West Virginia Supreme Court of Appeals in Williams v. Precision Coil, Inc., 459 

S.E.2d 329 (W.Va. 1995), stated: 

'" A motion for summary judgment should be granted only when it is clear that there is no 
genuine issue of fact to be tried and inquiry concerning the facts is not desirable to clarify 
the application of law.' Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal 
Insurance Co. 0/New York, 148 W.Va. 160, 133 S.E.2d 770 (1963)." Syllabus Point 1 
Andrick v. Town o/Buckhannon, 187 W.Va. 706,421 S.E.2d 247 (1992). 

This Court's standard of review concerning summary judgment is well settled. Upon appeal, "[8.] 

circuit court's entry of summary judgment is reviewed de novo." Syllabus point 1, Painter v. 

Peavy, 192 W.Va. 189,451 S.E.2d 755 (1994). 

B. The Court erred by holding that clients were required to litigate to conclusion against 
the IRS before they could sustain claims against their tax attorneys, regardless of the 
degree of misconduct by the tax attorneys and regardless of the risks to plaintiffs if they 
failed to settle, and further erred by holding as a matter of law that plaintiffs could not 
prove causation in this case, where defendants had promised that the IRS could not 
disregard the tax attorneys' tax structure, represented that the purchaser was legitimate 
and led plaintiffs to believe that they had investigated the purchaser. 

1. It was erroneous for the Court to hold, in effect, that settlement with the IRS barred 
plaintiffs' claims. 

Defendant argued and the Trial Court ruled that since the plaintiffs mitigated their 

damages and settled the matter with the IRS, even after vigorous defense and for a substantial 

lesser amount than they were assessed, that plaintiffs were barred from pursuing their claims 
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against defendant, in other words, ruling that settlement bars all attorney malpractice cases. 

That, of course, is not true. The Court relied upon Calvert v. Scarf, 217 W.Va. 684,619 S.E.2d 

197 (2005), to fmd that a settlement bars a legal malpractice claim. McGuireWoods used the 

word "barred" in the first motion for summary judgment and "fatal" in the second motion, but 

they are essentially the same: that a voluntary settlement "is fatal" to plaintiffs' legal 

malpractice claim, arguing that the plaintiffs cannot show damage because of it. This 

misconstrues the holding of Calvert and takes the case far beyond what this Court intended. The 

Court's specific holding: "the Calverts may not pursue their cause of action under the 

particular facts of this case as they have failed to establish that they have suffered damages that 

were proximately caused by attorney malpractice." Id at 686. The court did not hold that in 

every case a settlement by a plaintiff precludes or bars a legal malpractice actions, as defendant 

and the Court below claim. 

Second, as discussed below Calvert was not a transactional, "no deal" malpractice case, 

like the case at hand. Calvert is an entirely different type of case. In the Calvert case, the 

plaintiffs were dividing a pool of money from an estate and agreed to accept a certain share and 

agreed that a certain share would go to other beneficiaries/trusts. They were receiving money 

they did not already have. The Calvert plaintiffs were not being assessed to pay anything, unlike 

the Kay plaintiffs. Specifically, in Calvert, a bank filed a declaratory judgment action asking the 

court to determine how to divide and who to pay money held in trust after the grantor died. The 

various beneficiaries and trusts agreed to divide up the money with the Calverts and their trust 

receiving approximately 76% and the other beneficiaries and trusts receiving approximately 

23%. The Calverts then asserted that an attorney negligently drafted a will provision that caused 

the need for the bank to file the declaratory judgment action. Although the case noted that the 

Calverts were suing for money they "were obligated to pay to settle," Calvert at 688, 201, the 
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Calverts really were not having to come up with money to pay it. Instead, they were agreeing to 

accept part of a pool of money that was not yet theirs. Thus, Calvert is a traditional litigation 

settlement case, unlike this case. This is an important distinction because the Calverts were not at 

risk of having to pay a huge catastrophic payment, like the plaintiffs here were. 

Furthermore, the premise that a settlement is not fatal or does not bar a legal malpractice 

claim is evidenced by the case of Sells v. Thomas, 220 W.Va. 136,640 S.E.2d 199 (2006), a case 

decided after Calvert. In Sells, a client brought a legal malpractice action against her attorney, 

alleging that the attorney improperly settled the claim with the tortfeasor without obtaining 

permission from the underinsured carrier and without seeking a claim for underinsured benefits 

before settling with tortfeasor. She further argued that she was "forced to settle because she ran 

the risk of receiving an adverse ruling from the circuit court on State Farm's summary judgment 

motion on coverage, which would have resulted in no coverage for her injuries." Id. at 202. She 

further pointed out that this would not have been an issue had it not been for her first attorney's 

negligent handling of her case due to his failure to investigate and determine whether she was 

eligible for underinsured motorist benefits prior to completing his settlement with the tortfeasor's 

insurance carrier. Id. at 202. 

The defendant in that case made the same arguments advanced by McGuire Woods: that 

the settlement precluded a court determination about how much the underinsured claim was 

worth, arguing that because of the settlement with State Farm, there was simply no way to prove 

any negligence on his part that caused Ms. Sells to suffer a loss. Id. at 204. This Court, citing 

Calvert, disagreed and held that there were material fact issues as to whether the attorney's 

failure to pursue underinsured motorist claim caused client to suffer loss precluded summary 

judgment. Id. at 202. The Court further cited the rationale of case of Better Homes, Inc. v. 

Rodgers, 195 F.Supp. 93 (N.D.W.Va.1961), where the District Court, applying West Virginia 
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law, discussed the compelling reasons why damages of this type are not speculative, reasoning, 

"If it should be the law that the necessity of undertaking the functions of the Supreme Court of 

Appeals, in the limited sense hereinbefore outlined, renders the proof of damages too remote, 

speculative and uncertain to receive cognizance, it is apparent that no lawyer can ever be held 

financially responsible for admitted negligence in failing to perfect an appeal from a judgment 

adverse to his client. I do not believe that this is or should be the law." Id. at 204 (emphasis 

added). 

As the Court below in this case found in its first order denying summary judgment on the 

same issue at JA33: "The plaintiffs here were in the same predicament as the plaintiff in Sells, 

supra. They were forced to settle because they ran the risk of receiving an adverse ruling from 

the federal court on the IRS's claims against them, which would have resulted in catastrophic 

additional losses to the plaintiffs. The plaintiffs here assert an even more difficult situation 

because they could not afford the attorney fees and other costs to continue to fight the IRS." The 

Court then found the opposite in its later order granting summary judgment, even though the 

facts had not changed. 

The only new case in defendant's renewed motion for summary judgment on this issue 

was its citation to the per curiam case of Burnworth v. George, 749 S.E.2d 604 (W.Va. 2013). 

Burnworth does not hold that all settlements are fatal to a legal malpractice claim. It simply held 

that the plaintiff in that case could not prove damages because of the facts of that particular case. 

This Court explained: 

Mr. Burnworth and his counsel first learned at closing which properties would be 
pledged as security, and their first opportunity to inspect the deeds of trust referencing 
these documents also occurred at closing. Despite Mr. George's recommendation to 
postpone closing to permit closer inspection of these documents, Mr. Burnworth insisted 
on proceeding with closing on that date. Therefore, neither Mr. Burnworth nor his counsel 
had an opportunity to conduct a title search of the subject properties prior to closing, which 
search would have revealed the defects in title at a time when they could have been 
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remedied or otherwise addressed. Insofar as Mr. Burnworth disregarded the advice of his 
counsel to delay closing in order to more closely examine the two deed of trust documents, 
Mr. Burnworth cannot now complain that he sustained damages from his counsel's failure 
to conduct a title search prior to closing when he, himself, refused to delay closing to 
permit his counsel to do so. 

Burnworth v. George, 231 W. Va. 711, 717, 749 S.E.2d 604,610 (2013) [Emphasis added]. The 

primary reason this Court afflrmed summary judgment had nothing to do with a settlement, it 

simply held that it was the plaintiffs fault for not following his attorney's advice. Here the 

opposite occurred, the Kay Company followed the advice of McGuire Woods and it caused then 

real damage. This Court further noted as basis for its decision in Burnworth, "[plaintiff] has 

failed to enforce the very instrument he claims has caused him injury. Approximately one year 

after closing, Mr. Burnworth, of his own accord and without consulting with his counsel, 

released the deed of trust securing the Joneses' property. Id at 610-611. This Court further 

explained: 

Instead of enforcing the Colby property's deed of trust or seeking recovery through the 
personal guaranties of the Joneses, Mr. Burnworth agreed to accept a judgment for an 
amount less than the remaining monies due under the promissory note and acquiesced to 
the cancellation and extinguishment of the promissory note and all collateral that had been 
pledged as security therefor, including the defective Colby deed of trust. Finally, at the 
time of the circuit court's summary judgment ruling, it does not appear that Mr. Burnworth 
had yet attempted to execute upon the judgment memorialized by the stipulated settlement. 

This case is the factual opposite of the Kay case. Again unlike the plaintiffs here, Burnworth 

agreed to accept and was receiving money he did not already have. In Burnworth, the plaintiff 

was the person going after someone else for payment and then gave up his rights by agreeing to 

give up the collateral and to take a consent judgment in its stead, and then did not try to collect 

on the consent judgment. In this case, the plaintiffs were the one being pursued for payment. 

They did not have a choice as to whether or not they were sued by the IRS. 

Importantly, nowhere in the Burnworth case does it hold that a settlement precludes a 

legal malpractice claim or that a settlement means a plaintiff cannot show proximate cause. It 
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simply held that, under the facts of that particular case, facts that are not at all similar to the Kay 

case, the plaintiff could not prove damages. 

In the traditional litigation settlement case, the plaintiff is represented by the defendant 

attorney in a litigation matter and the plaintiff, with the advice of the lawyer, settles the litigation 

and later sues the lawyer. This case is different from the traditional litigation settlement type 

case. Here plaintiffs' claims in this action are for malpractice and negligence as well as other 

torts by the defendant occurring during the McGuire Woods arranged transaction. The plaintiffs 

did not settle with anyone in the transaction, instead the transaction went through as 

McGuire Woods planned and recommended. The dispute that was settled with the IRS was the 

tax assessment in a subsequent and separate legal proceeding caused by defendant's misconduct. 

In other words, McGuire Woods did not commit malpractice in its representation of the plaintiffs 

in their disputes with the IRS. In fact, McGuireWoods declined to represent the plaintiffs in that 

litigation, even though plaintiffs asked them to prior to the settlement. In the majority of cases 

cited by McGuire Woods regarding the effect of a settlement on a legal malpractice case, the 

negligent law firm represented the plaintiffs in the same case that was eventually settled. 

However, in this case, the IRS litigation was separate from the transaction where the negligence 

took place. So settling the IRS action is only relevant to the issue of damages. 

Also, in the majority of the cases, the settlement of the claim, whether underlying or 

subsequent, was made by a plaintiff who was seeking money damages and settled or, in the 

Calvert case, agreeing to a split of monies. Here, the Kay Company and shareholders were 

essentially defendants when they settled. They were assessed by someone else. They did not 

seek money from someone and then settle it. They were not agreeing to divide or split a pool of 

money. They did not have a choice in whether or not the IRS assessed them. This is a critical 

distinction for purposes of determining superseding cause because the plaintiffs were put in the 
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position of having to mitigate damages caused by McGuire Woods. If they had not settled and 

were hit with a five million dollar payment when they could have settled for 1.8 million, 

McGuire Woods would argue that they did not properly mitigate their damages. It is a win-win 

for McGuire Woods and an impossible, lose-lose for the plaintiffs. This is not what the law 

intended. 

Even cases cited by defendant are also factually distinguishable. The case of Peat, 

Marwick, Mitchell & Co. v. Lane, 565 So. 2d 1323, 1327 (Fla. 1990), cited by the defendant in 

its renewed motion, actually supports plaintiffs' position here and does not support a 

determination that the plaintiffs' claims are precluded because of the settlement with the IRS. In 

fact, in that case, the plaintiffs' case for malpractice against an accountant was allowed to 

proceed after a settlement with the IRS. Peat, Marwick, Mitchell & Co. v. Lane, 565 So. 2d 

1323, 1327 (Fla. 1990). In Peat, the plaintiffs sued their accountant for improper tax advice after 

they settled with the IRS. The accountant claimed that the statute of limitations had run because 

the plaintiffs should have sued when they got assessment letter from the IRS. The trial court 

agreed and granted summary judgment for the accountant. The Florida Supreme Court reversed 

and held "We find, consistent with the holdings of numerous attorney malpractice cases, that 

until their tax court action was final, the Lanes did not have an action for malpractice." Peat, 

Marwick, Mitchell & Co. v. Lane, 565 So. 2d 1323, 1326 (Fla. 1990). The Court then reversed 

summary judgment on the statute of limitations issue, and allowed the case to proceed after 

settling with the IRS. 

In Alagia, Day, Trautwein & Smith v. Broadbent, 882 S.W.2d 121, 126 (Ky. 1994) 

former clients appealed from order which dismissed their legal malpractice claim. The Kentucky 

Supreme Court reversed and held that statute of limitations on claim arising out of tax 

consequences of intrafamily transfer was tolled until clients reached settlement with IRS 
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which established their loss. Thus, the Supreme Court of Kentucky held that the settlement of 

the IRS claim was a necessity to establish damages. 

In Estate ofNevelson v. Carro, Spanbock, Kaster & Cuiffo, 259 A.D.2d 282, 283-4, 686 

N.Y.S.2d 404 (1999), beneficiaries of decedent's estate plan were permitted to proceed in a legal 

malpractice action after the plaintiffs paid an assessment to the Internal Revenue Service (IRS), 

where the IRS disregarded the corporation's corporate form, established on the advice of the 

lawyer, as a sham transaction. The Court further found there was a genuine issue of fact 

supporting a determination ofproximate cause. Id. 

Other states have looked at this issue and determined that a legal malpractice claim was 

not barred by existence of settlement in underlying dispute. See Guido v. Duane Morris LLP, 

202 N.J. 79, 995 A.2d 844 (2010), as corrected (June 8, 2010). In Prospect Rehabilitation 

Services, Inc. v. Squitieri, 392 N.J. Super. 157,168, 920 A.2d 135,142 (App. Div. 2007) 

certification denied, 192 N.J. 293, 927 A.2d 1292 (2007), the trial court held that the settlement 

barred the legal malpractice action, but the appellate court reversed holding the settlement was a 

reasonable effort to mitigate damages, and finding that issues of fact remained. Id at 142. 

The Utah Supreme Court decision refused to adopt a categorical rule that forecloses a 

legal malpractice action where the client settles instead of pursuing an appeal. Crestwood Cove 

Apartments Bus. Trust v. Turner, 164 P.3d 1247, 1254 (Utah 2007). The client claimed that its 

lawyers erred by not raising all appropriate challenges to a treble damage provision of an 

unlawful detainer statute. With other counsel, the client appealed but settled before the appeal 

was decided. The court explained that the trial-within-a-trial mechanism enabled a determination 

ofwhether the lawyer erred. Id. 

Equally, Ohio cases previously cited by defendant are inapplicable. In fact, in DePugh v. 

Sledjoe, 111 Ohio App. 3d 675, 676 N.E. 2d 1231 (1996,) the Ohio court ruled that the 
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settlement by the alleged victim did not bar the legal malpractice claim as a matter of law. 

In DePugh, the court discussed cases involving "strategic decisions" made by attorney which 

could arguably be correct. 676 N.E.2d at 1238-1239. In so doing, the court also discussed 

Estate of Callahan v. Allen, 97 Ohio App. 3d 749, 647 N.E.2d 543 (1994,) also cited by 

McGuireWoods in its renewed motion. There the court noted the lawyer's strategic tax advice, 

was "at least arguably supported by existing law." DePugh v. Sledjoe, 676 N.E.2d at 1239. 

Importantly, in a case decided by the Supreme Court of Ohio, more recently than the 

intermediate court opinion of Callahan cited by defendant, the court stated: 

We reject any finding that the element of causation in the context of a legal malpractice 
action can be replaced or supplemented with a rule of thumb requiring that a plaintiff, in 
order to establish damage or loss, prove in every instance that he or she would have been 
successful in the underlying matter(s) giving rise to the complaint. This should be true 
regardless of the type or representation involved. In fact, one legal authority has severely 
criticized imposing such a burden on victims of legal malpractice. 

Vahila v. Hall, 77 Ohio St. 3d 421, 674 N.E.2d 1164 (1997.) McGuire Woods did not address 

Vahila in its brief In addition, in the present case, the alleged malpractice by McGuireWoods 

was in no way strategic advice. To fit within the rational of DePugh and Estate of Callahan, 

McGuire Woods would have to argue that the discredited Son of Boss transaction undertaken by 

the shell company introduced by McGuire Woods in a transaction that McGuire Woods presented 

and orchestrated was an arguably legitimate transaction. Given the existence of IRS Notice 

2000-444 disallowing such transactions, which Notice was publicly released two months prior 

the Kay Co. sale, defendant can hardly contend that the decision to engage in a Son of Boss sale 

was a "strategic" one that could arguably be legitimate. 

Here, the alleged malpractice by McGuireWoods was not connected to the IRS dispute 

that plaintiffs settled, but to the initial Son of Boss sale. In other words, it was a separate legal 

4 Attached as JA1484-1486. 

21 




matter. Rather, the IRS dispute was the consequence of defendant's negligence set in motion by 

defendant's acts and omissions. Regardless of whether plaintiffs won, lost or settled the IRS 

transferee claims, the plaintiffs suffered damages that would not have occurred but for 

defendant's malpractice in failing to advise them of the risk the IRS would disregard it and in 

failing to check out the fraudulent buyer when asked (or at least tell its client that it had not). 

Similarly, Williams v. Joynes, 278 Va. 57, 677, S.E.2d 261 (2009) a case cited by 

defendant in its original motion, supports plaintiffs' position. This case dealt with a legal 

malpractice claim for failure to timely file an action. In that case, the Court dealt with the 

lawyer's defense that the client's failure to institute a subsequent action in another state was a 

"superseding cause" that severs the link of proximate cause to the initial alleged malpractice. 

However, in Williams, the Virginia Court ruled that the initial malpractice claim was not barred. 

In reversing the lower court ruling in favor of the lawyer, the Virginia Supreme Court ruled "the 

circuit court misapplied the principle of superseding cause ...first, the circuit court's analysis did 

not account for the fact that Joynes' [the lawyer's] own negligent failure ...set in motion the need 

for Williams to consider filing a Maryland lawsuit. As a matter of law, this fact alone defeated 

Joynes' assertion that Williams' failure to file a Maryland lawsuit was a superseding cause that 

relieved Joynes ofliability ..." 677 S.E.2d at 265. Thus, based on the Williams' case, the 

Virginia Court here would have concluded that the fact that McGuireWoods' initial malpractice 

set in motion the eventual IRS dispute, which precludes that dispute from being such a 

superseding cause. 

Likewise, Bronstein v. Kalcheim & Kalcheim, Ltd, 90 Ill. App. 3d 957,957,414 N.E.2d 

96, 97 (1980), cited by defendant, does not support its argument on settlement. In that case, the 

plaintiff filed a complaint against an attorney when he was assessed by the IRS, requesting that 

the Court order that the attorney defend him against the IRS and indemnify him for any 
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judgment. Id at 959. The Court held that the plaintiff could not seek implied indemnity or a 

defense from a law fIrm in a third party claim for defense and indemnity against the IRS, because 

it was not a claim for indemnity, it was claim for malpractice. Id at 959. The Court held that the 

plaintiff could maintain a malpractice action against the attorney, but it was premature because 

he only had the assessment against the IRS pending, but he had neither a judgment, nor 

presumably had he settled. Id at 960. Nowhere in the Bronstien case did it hold that a settlement 

severed the proximate cause chain, or precluded or was fatal to the plaintiff's malpractice claims. 

To the extent defendant implied otherwise, it is incorrect. 

2. Plaintiffs can establish "but for" causation in this transactional legal malpractice case. 

A "litigation malpractice" case involves a negligent act or omission of an attorney which 

allegedly results in an adverse outcome for a claim. In such a case the traditional method by 

which causation is established is through the presentation of the "case-within-the-case," 

otherwise known as the ''trial-within-the-trial.'' See Mallen & Smith, Legal Malpractice § 35:12 

(2010 Ed.) In a "litigation malpractice" case, the attorney takes the place of the original 

wrongdoer defendant and presents all the ways the original defendant was not negligent or was 

entitled to certain defenses. For example, the jury decides the liability of the defendant driver 

and the value of the plaintiffs damages in a car collision where the attorney missed the statute of 

limitations. That same jury decides the negligence of the defendant lawyer. 

Professional negligence claims also arise from business transactions, and are often called 

"transactional malpractice." Even though traditional liability and damage theories apply in 

transactional settings, the elements and defenses-such as the proximate cause requirement of 

"case within a case"-have special application in transactional settings. In a treatise on legal 

malpractice, the authors explained how causation is proven in a transactional malpractice case: 

"Proof of causation requires analysis of the consequences of proper advice. Thus, the client 
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needs to prove what should have been achieved had the "proper" advice been given." Mallen and 

Smith, Legal Malpractice § 23.5 at 469 (2006 Ed.). "This means that the plaintiff must show that 

he or she would have been ultimately better off in the underlying transaction in a world where 

the defendant-attorney's purported negligence had never occurred." Mahaffey, "Cause-In-Fact 

and the Plaintiff's Burden of Proof with Regard to Causation and Damages in Transactional 

Legal Malpractice Matters: The Necessity of Demonstrating the Better Deal," 37 Suffolk U. 

L.Rev. 393, 436-37 (2004).5 The causation element requires proof that the plaintiff would not 

have suffered harm, or would have obtained a better result absent the alleged negligence of the 

attorney, or that the result would have been different except for the negligence. See Fishman v. 

Brooks, 487 N.E.2d 1377, 1380 (Mass. 1986). 

In a transactional malpractice case, plaintiffs may prove that they would have obtained a 

more favorable result in the transaction in the absence of the attorney negligence, sometimes 

called the "better deal" scenario, and plaintiffs may prove the "no deal" scenario, where the 

plaintiffs show they would have been better off if they had walked away from the transaction and 

would not have done it had they known about the alleged negligent provision. See Viner v. 

Sweet, 30 Cal. 4th 1232, 1241, 70 P.3d 1046, 1052 (2003). The causation or "case within a case" 

decision the jury makes is what the outcome for the plaintiff would have been had the defendant 

not been negligent and, if that outcome was more favorable to the plaintiff than what did occur, 

the defendant caused the plaintiffs damages. 

5 West Virginia likewise employs a "but for" causation standard: "In an attorney malpractice action, 
proof of the attorney's negligence alone is insufficient to warrant recovery; it must also appear that the 
client's damages are the direct and proximate result of such negligence" Syl. pt. 2, Keister v. Talbott, 182 
W.Va. 745, 391 S.E.2d 895 (1990). "[In order to prevail in a malpractice action against a lawyer, the 
plaintiff must establish not only his or her damages, but must additionally establish that, but for the 
negligence of the lawyer, he or she would not have suffered those damages." Calvert v. Scharf, 217 
W.va. 684, 695, 619 S.E.2d 197,208 (2005) 
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Here, the plaintiffs assert, with undisputed evidence, that had McGuire Woods advised 

them of the risks of the transaction and the legal doctrines of transferee liability, step transaction, 

son of boss transactions and economic substance doctrine, they would not have done the deal. 

This is supported by testimony of every plaintiff. The plaintiffs clearly survive summary 

judgment on causation in the "case within a case," "no deal" transactional malpractice setting6 

because there are definitely genuine issues of material fact. 

3. Plaintiffs can show proximate cause in this transactional malpractice case. 

Since there exists genuine issues of fact as to "but for" also called "cause in fact" 

causation, the Court then examines proximate cause. "Only when the attorney alleges that the 

chain of causation has been severed by an independent intervening cause should there be any 

discussion or consideration of whether the attorney's negligent act was the "proximate cause" of 

the plaintiffs injury, i.e., whether the attorney's breach "foreseeably and substantially" caused 

the injury." Labair v. Carey, 367 Mont. 453, 461-2, 291 P.3d 1160, 1166 (2012). The analysis 

here is whether, under the facts of this particular case, the settlement of the plaintiffs was an 

intervening and, if intervening, a superseding cause.? 

An independent intervening cause is a cause which interrupts the natural sequence of 

events, turns aside their cause, prevents the natural and probable results of the original act or 

omission, and produces a different result, that could not have been reasonably foreseen. 

"Where the negligence of the actor has created the risk of harm to another because of the 

likelihood of such intervention, the actor is not relieved of responsibility merely because the risk 

6 McGuireWoods argued to the Court below that it must grant summary judgment because plaintiffs' 

claims required a determination of a "case within a case." The Court below apparently agreed. However, 

this is what is usually done in legal malpractice claims. 

7 Some case law tends to use the term intervening and superseding cause interchangeably. In other cases 

and as stated in the Restatement (Second) of Torts, an intervening cause does not cut off liability of the 

tortfeasor unless it is determined to be a superseding cause. The concepts are the same regardless of 

which terminology is used. 
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which he has created has in fact been fulfilled. The same is true where there is already some 

existing risk or possibility of the intervention, but the negligence of the actor has increased the 

risk of such intervention, or of harm if it occurs." Restatement (Second) of Torts § 442A (1965). 

The Restatement (Second) of Torts § 442B (1965) explains: 

Where the negligent conduct of the actor creates or increases the risk of a particular 
harm and is a substantial factor in causing that harm, the fact that the harm is brought 
about through the intervention of another force does not relieve the actor of liability, 
except where the harm is intentionally caused by a third person and is not within the 
scope of the risk created by the actor's conduct. [Emphasis added.] 

According to West Virginia law, before a rmding can be made that there is an intervening 

cause ofplaintiffs' injuries and damages that would relieve a defendant of liability for its breach 

of the standard of care, there must be a/actual finding by a preponderance of the evidence that: 

1. Such acts, conducts, omissions or breach constituted a new effective cause which, 
a. was not reasonably foreseeable; 
b. operated independently of any other act; and 
c. making it, and only it, the proximate cause of the injury. 

As such, before any intervening cause or negligence of another may insulate the original 

wrongdoer or tortfeasor from liability by breaking the proximate causation chain, it must be 

shown that the conduct, acts, omissions or negligence the defendant seeks to establish as an 

intervening cause were not reasonably foreseeable by the defendant as a result of his conduct, 

acts or omissions. If the defendant's acts set in motion the primary cause of the plaintiffs' 

injuries, such original or joint tortfeasor is responsible, even for subsequent negligence of 

another, if such negligence was reasonably foreseeable. See Robertson v. Lemaster, 301 S.E.2d 

563 (W.Va. 1983), Lester v. Rose, 147 W.Va. 575, 130 S.E.2d 80 (1963), Perry v. Melton, 299 

S.E.2d 8 (W.Va. 1982), American Telephone and Telegraph Co. v. Ohio Valley Sand Co., 131 

W.Va. 736, 50 S.E.2d 884 (1948), Evans v. Farmer, 148 W.Va. 142, 133 S.E.2d 710 (1963). 
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Tracking the language of § 442B and West Virginia law, the negligence of McGuireWoods, 

in assurances it made to plaintiffs, caused, created or increased the risk that the plaintiffs would 

enter the transaction and created the risk that the IRS would file an assessment against the 

plaintiffs and it thereby increased the risk that plaintiffs would have to defend the case and risk 

catastrophic loss or be forced to pay a settlement. The fact that the harm was brought about 

through the IRS assessment or that plaintiffs settled with the IRS does not relieve 

McGuireWoods of liability for the increased risk it created. In fact, § 442B, further explains that 

a tortfeasor is responsible even where the harm is brought about in a manner the tortfeasor could 

not ever have anticipated: 

If the actor's conduct has created or increased the risk that a particular harm to the plaintiff 
will occur, and has been a substantial factor in causing that harm, it is immaterial to the 
actor's liability that the harm is brought about in a manner which no one in his position 
could possibly have been expected to foresee or anticipate ... This is to say that any harm 
which is in itself foreseeable, as to which the actor has created or increased the 
recognizable risk, is always "proximate," no matter how it is brought about, except 
where there is such intentionally tortious or criminal intervention, and it is not within the 
scope of the risk created by the original negligent conduct. 

Comment b. Restatement (Second) of Torts § 442B (1965) [Emphasis added]. McGuire Woods 

recognized the risk of the IRS assessment. In fact, McGuireWoods had actual knowledge of the 

risk because, in its internal notes, it expressly discussed the risk: "If there is any re

characterization by the Service of tax treatment, who pays the taxes?" and "What happens if the 

IRS disregards our structure and deems it a liquidation prior to closing?" (JA1508) As the 

Restatement above explains, "any harm which is in itself foreseeable, as to which the actor has 

created or increased the recognizable risk, is always "proximate," no matter how it is brought 

about." There is no doubt that McGuire Woods' actual knowledge of the risk of harm and 

therefore its conduct is a proximate cause ofthe damage. 

27 




Comment c. to Restatement (Second) of Torts § 442B (1965) explains what is meant by 

intentionally tortious conduct or criminal acts: 

c. Intentionally tortious or criminal acts. The rule stated in this Section [that an actor is 
liable] does not apply where the harm of which the risk has been created or increased by 
the actor's conduct is brought about by the intervening act of a third person which is 
intentionally tortious or criminal, and is not within the scope of the risk created by the 
original negligence. Such tortious or criminal acts may in themselves be foreseeable, and 
so within the scope of the created risk, in which case the actor may still be liable for the 
harm, under the rules stated in § § 448 and 449. Where the negligent conduct of the actor 
creates or increases the foreseeable risk of harm through the intervention of another force, 
and is a substantial factor in causing the harm, such intervention is not a superseding cause. 
[Emphasis added.] 

McGuireWoods' negligence and fraud, in failing to advise of the risks of the transaction, created 

or increased the risk that the IRS would challenge and disregard the transaction proposed by 

McGuire Woods and result in a settlement to avoid the risk of catastrophic additional loss and 

was a substantial factor in causing the IRS's challenge and, as such, settlement was within the 

scope of the risk created by McGuireWoods' negligence. Therefore, McGuireWoods' negligent 

acts are the proximate cause of that harm and it is not relieved of liability for the damage. The 

Restatement (Second) of Torts § 445 (1965) explains: 

If the actor's negligent conduct threatens harm to another's person, land, or chattels, 
the normal efforts of the other or a third person to avert the threatened harm are not 
a superseding cause of harm resulting from such efforts. 

McGuireWoods' negligent conduct threatened harm in the form of a possible five million dollar 

assessment to the plaintiffs' "chattels." The normal (or in this case extraordinary) efforts of the 

plaintiffs "the other" to avert the threatened harm by hiring and paying attorneys to help them 

with the IRS assessment and settling to avoid the chance of more catastrophic loss is not a 

superseding cause of the harm resulting from those efforts. The Court below did not properly 

apply the law of superseding cause to plaintiffs' claims. The Restatement further explains: 
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The fact that an intervening act of a third person is negligent in itself or is done in a 
negligent manner does not make it a superseding cause of harm to another which the 
actor's negligent conduct is a substantial factor in bringing about, if 
(a) the actor at the time of his negligent conduct should have realized that a third person 
might so act, or 
(b) a reasonable man knowing the situation existing when the act of the third person was 
done would not regard it as highly extraordinary that the third person had so acted, or 
(c) the intervening act is a normal consequence of a situation created by the actor's conduct 
and the manner in which it is done is not extraordinarily negligent. 

Restatement (Second) of Torts § 447 (1965) [Emphasis added.] It further explains: 

If the negligent actor is liable for another's bodily injury, he is also subject to liability for 
any additional bodily harm resulting from normal efforts of third persons in rendering aid 
which the other's injury reasonably requires, irrespective of whether such acts are done in a 
proper or a negligent manner. Restatement (Second) of Torts § 457 (1965) 

Certainly the IRS assessment, the settlement, and the damages stemming from it in defending it 

were a foreseeable risk of McGuire Woods' negligence. There was no intentional tortious 

conduct or criminal act by the IRS in assessing the plaintiffs under long established legal 

doctrines of transferee liability, step transaction and substance over form. Even if 

McGuireWoods would argue that the IRS, a third party, was intentionally tortious or criminal, it 

would still be a jury issue. Certainly the plaintiffs, in settling the matter with the IRS because 

they could not afford to fight and because they risked a loss of over five million dollars, did not 

commit a criminal or intentionally tortious act. As such, the plaintiffs' settlement is not a 

superseding cause. Instead, at best, it is an issue of whether the plaintiffs properly mitigated 

their damages. That is a jury question, as well. 

Even if the defendant were to try to argue that the Kay Casto and Bricker and Eckler 

firms were negligent as third parties in advising or recommending settlement to plaintiffs, this 

does not constitute a superseding cause because McGuire Woods 1) should have realized that the 

law firm defending the case had an affirmative duty to advise plaintiffs of risks and benefits of 

settlements; 2) it was not highly extraordinary that the firms would have advised or 
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recommended a settlement, 3) a settlement was a normal and favorable consequence of a 

situation created by McGuireWoods's conduct and 4) the manner in which the law firms 

represented the plaintiffs, or advised or recommended settlement was not extraordinarily 

negligent. In short, nothing about this settlement under the facts of this particular case 

constitutes an intervening or superseding cause under long established law ofproximate cause. 

In the recent case of Lucero v. Sutten, 2015-NMCA-01O, 341 P.3d 32, 33-34, the New 

Mexico Court of Appeals explained the elements of intervening cause in a legal malpractice 

action. 

The Court of Appeals, citing the Restatement of Torts found that the lower court incorrectly 

granted summary judgment on the basis that there was an intervening cause explaining: 

An independent intervening cause is a cause that interrupts the natural sequence of events 
and produces a different result that could not be reasonably foreseen ...The Restatement of 
Torts addresses this point clearly. In Section 442B, the Restatement explains that where the 
negligent conduct of an actor creates or increases the risk of a particular harm and is a 
substantial factor in causing that harm, the fact that the harm is brought about through the 
intervention of another force does not relieve the actor of liability... In the absence of any 
allegation that the intervening cause was the result of intentional tortious conduct, the 
principles articulated in Restatement (Second) of Torts Section 442B and adopted in 
Collins apply ... 
The district court should not have considered the doctrine of independent intervening 
cause in this case. The district court found that Defendant gave the transaction the 
attorney "seal of approval," negligently creating or increasing the risk of the loss of 
Plaintiffs investment by failing to warn Plaintiff of the dangers inherent in loaning 
$300,000 to a Las Vegas developer in an unsecured transaction. In the absence of any 
allegation that the intervening cause was the result of intentional tortious conduct, the 
principles articulated in Restatement (Second) of Torts Section 442B and adopted in 
Collins apply. 

Id at 35-36. This case illustrates that showing intervening or superseding cause is a high burden, 

which is not met in this case. 

4. It was erroneous for the Court to effectively rule that plaintiffs must keep themselves in 
harm's way in order to prove that an attorney defendant was negligent. 
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It also is erroneous to hold that the plaintiffs cannot prove that McGuireWoods was 

wrong unless they fought the IRS to the end, which could be the U.S. Supreme Court, and lost. It 

requires that victims of legal malpractice keep themselves in harm's way. It was easy for 

McGuireWoods to sit back and let plaintiffs spend hundreds of thousands of dollars, offer 

plaintiffs no help, and then claim plaintiffs can't sue them if plaintiffs settled. Plaintiffs risked 

further financial damage by continuing to litigate with the IRS. They would certainly incur 

damage in the form of significant, additional attorney fees. They risked paying over five million 

dollars if they continued litigation and lost. As explained by the Fifth Circuit: 

Although as a general principle, a client has a duty to mitigate damages caused by 
its attorney's malpractice, such a duty cannot require the client to undertake measures that 
are unreasonable, impractical, or disproportionately expensive considering all of the 
circumstances. ARIC rightly notes that interpreting Pieno to require a client to take 
and pursue an appeal as a prerequisite to suing its attorney for malpractice would be 
tantamount to forcing the client to file and pursue such an appeal all the way to the 
United States Supreme Court, at great expense to both the client and the courts, 
regardless of the merits of the appeal. Moreover, such an immutable rule could cause the 
client to miss a favorable but fleeting opportunity to make a financially ... favorable 
settlement; and settlement may often be a better method of damage mitigation than is 
appeal. We cannot imagine that Louisiana's highest court would impose such a rigid, 
blanket requirement; neither do we read that state's sparse appellate jurisprudence as 
authority, much less a mandate, for federal courts sitting in diversity to do so." Am. 
Reliable Ins. Co. v. Navratil, 445 F.3d 402,406-07 (5th Cir. 2006). 

McGuire Woods makes the argument that plaintiffs' would have won if they had 

continued to fight the IRS and, therefore, plaintiffs' claims cannot proceed because they must 

show that the IRS would have prevailed on its transferee liability claims asserted against former 

shareholders of the Kay Company. This is not true. The defendant has taken the concept of 

superseding cause to an absurd extreme. As illustrated by the doctrine of superseding cause as 

outlined in the Restatement and West Virginia law, plaintiffs need not establish this to assert 

their claims, regardless of the outcome of the IRS dispute. As explained above, plaintiffs' 

burden on causation in a transactional malpractice case is to show that they either would have 
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received a better deal but for the negligence of the lawyer, or that they would have walked away 

from the deal (and been better off) but for the negligence of the lawyer. Then plaintiffs have to 

show that the IRS assessment and settlement were foreseeable by the defendant. If applicable, 

the defendant then has the burden of proof to show, if it can, that the plaintiffs did not properly 

mitigate their damages. All of this requires a factual analysis to be made by a jury. 

The plaintiffs have presented sufficient, if not undisputed, evidence to create a question 

of fact for the jury that they would have walked away from the deal had McGuire Woods done its 

job properly. They further have presented significant and specific evidence that they would have 

been better off if they had. Plaintiffs presented evidence of losing approximately one million 

dollars' worth of their stock portfolio, over 1.8 million in payments made to the IRS, and 

presented expert testimony by a forensic economist, a stock valuator, and an expert in the 

valuation and purchase of coal assets, to show with specific numbers, the opportunity costs to 

them, certainly evidence sufficient to create a question of fact for the jury. (JAI71O, 1875-1889, 

1961,2010,411,459,502) 

Again, all of defendant's arguments obfuscate the real issue -- that the plaintiffs paid 

McGuire Woods to keep them out of a fight with the IRS altogether. If there was a risk that the 

transaction would be challenged by the IRS and if the plaintiffs had been advised about those 

legal doctrines that existed at the time, the plaintiffs would not have gone through with the 

transaction. The fight with the IRS is the very thing plaintiffs paid McGuire Woods to avoid and 

the very thing McGuireWoods confidently assured them would not occur. McGuireWoods had 

actual knowledge of the risk (that they did not advise the plaintiffs about) that plaintiffs could be 

assessed by the IRS and, as a result, plaintiffs were faced with the untenable decision to settle 

because they could not afford to continue to fight and had to avoid the risk of catastrophic loss, 

so defendant's conduct was the proximate cause of plaintiffs' damage. Nothing the plaintiffs did 
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in hiring attorneys to help with the assessment and in settling with the IRS to avoid the risk of 

further harm constituted intentional tortious misconduct or a crime. Nothing any third party 

attorneys did was intentionally tortious, criminal or extraordinarily negligent. Therefore, the 

settlement cannot be a superseding cause under the facts of this case. 

McGuireWoods argues that plaintiffs' state law malpractice claim is dependent upon 

proving that the IRS theory of transferee liability is valid. As explained above, it is not. 

McGuire Woods gave an affirmative express representation, essentially an assurance to plaintiffs 

that the IRS could not challenge McGuireWoods' deal and tax opinion. Otherwise, plaintiffs 

made clear they would not do the deal. Essentially, McGuireWoods argues that plaintiffs were 

required to fight to the finish against their attorneys' advice, pay the entire assessment8, with 

interest and all penalties and a million or more in attorney fees, and risk losing and having to pay 

over five million dollars before they could maintain this case. If this were true, West Virginia 

would be the only state in the country that would require such an unreasonable burden. 

While not necessary for plaintiffs' burden ofproof, McGuireWoods cannot argue that the 

plaintiffs would definitely have won against the IRS. A glaring example: In its first motion for 

summary judgment, the defendants relied on the transferee liability case of Feldman v. 

Commissioner, Tax Ct. Memo. 2011-297, for its argument that the plaintiffs would have won if 

they had continued to fight the IRS. In that case the taxpayer prevailed in the tax court. After 

McGuireWoods first summary judgment motion, the IRS appealed that decision and, on 

February 24, 2015, the Seventh Circuit reversed and found the taxpayers liable. Feldman v. 

Commissioner, 779 F.3d 448 (7th Cir. February 24, 2015). No doubt the attorney fees to the 

taxpayer in obtaining a favorable decision in the tax court, and then litigating and losing in the 

Seventh Circuit, were enormous. The uncertainty of appeal makes the plaintiffs' decision to 

8 To appeal an IRS assessment, you have to pay it first, and seek a refund. 
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settle even more reasonable. Even if it were part of plaintiffs' burden of proof, which it is not, 

there is sufficient issue of fact such that it should be decided by a jury. 

The defendant cites the Swords case, and other cases decided by the tax court after the 

plaintiffs settled with the IRS. Swords involved another McGuire Woods client who fought the 

IRS and prevailed in the tax court. However, the facts of that case were different because the 

taxpayers testified that they did not know that the buyer was going to liquidate the stock portfolio 

shortly after closing,9 while McGuire Woods and the plaintiffs here did know this; and the 

taxpayers in Swords case never asked McGuire Woods to check out the bona fides or legitimacy 

of the buyer,1O while the plaintiffs did here. The taxpayer in Swords knew essentially nothing 

about what the buyer was going to do, unlike the Kay Company plaintiffs. I I These were 

important facts in the tax court's decision that the Swords taxpayers were not responsible and 

they are different that the Kay Company facts. Besides, the Swords taxpayers lost what had to be 

a significant amount of attorney fees to defend the IRS claim, so to say they won, is really in the 

eye of the beholder. 

Thus, while defendant cites cases were taxpayers have won in cases asserting transferee 

liability or other similar doctrines, there have equally been recent cases where the taxpayer lost. 

Another example is Cullifer v. Commissioner of Internal Revenue, No. 20177-11 (F.C October 

7, 2014), where the IRS successfully asserted transferee liability associated with a stock sale. In 

Scott v. Commissioner, 144 T.C. No. 12 (April 1, 2015), the tax court, citing Swords, held that 

the taxpayers were subject to transferee liability for the sale of their stock. Other cases cited by 

the defendant had significantly different fact patterns. See Starnes v. Commissioner, 680 F.3d 

417 (4th Cir. 2012). 

9 See Transcript of Swords case, JA1527-1528. 
10 See Transcript of Swords case, JA1527-1531. 
11 See Transcript of Swords case, JA1527-1531. 
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McGuireWoods spent much of its brief sighting selective and factually distinguishable 

cases where tax payers prevailed against the IRS, trying to convince this Court that its advice 

was correct and, if the plaintiffs had just spent another half million or more on a case that 

McGuireWoods refused to help defend or defend at all they could have won. 12 This is not part of 

the plaintiffs' burden of proof because all of it was foreseeable by the defendant under the 

doctrine of proximate cause. Moreover, whether McGuire Woods was right or not is a disputed 

question of fact,13 not something this Court should have decided on a motion for summary 

judgment. 

5. It was erroneous for the Court to effectively rule that a plaintiff must be able to spend 
more than a half a million dollars in order to maintain a claim for legal malpractice. 

The court below ruled that the plaintiffs' claims were barred because they "voluntarily" 

settled their dispute with the IRS. In doing so, the Court conclusively determined a disputed fact 

that the settlement was "voluntary." In effect, for the plaintiffs to have been able to maintain an 

action against McGuireWoods under the court's order, they would have needed to be able to 

spend unlimited sums of money to litigate to the end. There is no case in the nation that requires 

this high of a standard in order to maintain an action against an attorney. 

In this case, unlike any other case cited, the plaintiffs asked for help from 

McGuire Woods from the beginning, but they declined. If McGuire Woods thought the settlement 

was the wrong thing to do, it could and should have said so and stepped up to help mitigate the 

damages it caused. 

6. It was erroneous for the Court to make findings of fact and law that were directly 
contradictory in two different orders, when no new material facts were developed in the 
interim. 

12 Something McGuire Woods was not willing to risk, as it declined to represent the plaintiffs in the IRS 

litigation when asked to do so. 

l3 See IRS Transferee Report, JAl144-1229. 
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The Court below had already ruled that the plaintiffs have presented sufficient evidence 

that McGuireWoods' wrongdoings, if proven, caused them damage. Included in this Court's 

findings of fact at JA27: 

Defendant contends that plaintiffs should not have voluntarily settled with the IRS. 
Jack Kay described the reason plaintiffs settled with the IRS: "It was extremely expensive 
and the plaintiffs were running out ofmoney." Plaintiffs simply could not afford to fight it 
any longer because they had spent hundreds of thousands of dollars and the end as not in 
sight. "They had no choice." "We talked during this period too with McGuireWoods and 
tried to get some assistance with them, and with very little success ... they just didn't want 
to get involved anymore ... We tendered ... the defense to them and they just really 
ignored us." "We were under the gun, we had counsel recommendation and we weren't 
getting any help from McGuire Woods and we were desperate." 

Plaintiffs contend and offered evidence that they could not afford to continue to 
litigate the case. They had spent over $500,000 in legal fees with no end in sight and their 
attorneys had recommended they accept a settlement because the attorneys believed there 
was a significant risk that they would lose. Further, plaintiffs argued and offered evidence 
that prior to settling with the IRS they contacted McGuire Woods and requested its 
assistance or for it to assume the defense of plaintiffs. However, plaintiffs complain, 
McGuire Woods did not agree to defend them and, in fact, did not respond to them or 
advise them not to settle. Plaintiffs argue that if defendant knew that plaintiffs would not 
lose the litigation against the IRS, defendant had a duty to advise them in 2007 of their 
opinions and that said failure was defendant's last negligent act against plaintiffs. 

Included in this Court's Conclusions of Law at JA33: 

Plaintiffs' evidence is that plaintiffs had no real choice but to settle with the IRS. Plaintiffs 
claim they could not afford to continue to litigate. They had accumulated $575,000 in 
legal bills and were then facing a $5 million tax bill which was increasing daily and their 
attorneys had advised them to settle. Plaintiffs contacted McGuire Woods and asked 
McGuire Woods for advice or for McGuire Woods to take over the defense but 
McGuireWoods did not respond to plaintiffs' request ...The Court, therefore, FINDS, that 
there are genuine issues of material fact as to whether plaintiffs' damages were directly and 
proximately caused by the negligence of McGuireWoods. 

This Court concluded, at J A31, that the plaintiffs' evidence created a genuine issue of fact that 

the defendant's actions caused damage. The Court then entered an order making directly 

contradictory fmdings of fact and law. No new material facts arose following the Court's first 

order. While legally a trial court can change an interlocutory order, the findings made in his first 

order show that it was factually erroneous to do so. 
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7. The trial court erred in dismissing plaintiffs' claims of misrepresentation, fraud and 
joint venture since the settlement with the IRS has no bearing on these causes of action. 

Plaintiffs alleged more than professional negligence. They have asserted, inter alia, 

misrepresentation, fraud, detrimental reliance, and joint venture with the buyer entities. 14 The 

court below erroneously determined that plaintiffs' case, including claims for negligent 

misrepresentation, fraud and joint venture should also be dismissed due to plaintiffs' settlement 

with the IRS. There was no legal authority to support this ruling. These counts are separate from 

any legal malpractice claim and would not be affected by any law relating settlements in 

malpractice claims. Because McGuire Woods charged a contingency of $125,000 payable out of 

the proceeds of sale, and had a pre-existing business relationship with the fraudulent buyers and 

their representatives on multiple, other deals, and McGuire Woods through its contacts "found" 

the purchaser and then designed the transaction, plaintiffs have properly asserted that 

McGuireWoods engaged in a joint venture with the other parties who made money off the sale. 

Defendant concentrated their argument on the malpractice claim, but it also is liable as a 

principal with the purchasers in the other side of the transaction. All parties to a joint venture are 

liable for the torts, including misrepresentation by omission of material facts. Defendants did not 

request summary judgment on these counts in its briefing, yet the Court improperly granted 

summary judgment and dismissed the entire case, days before a two week trial. 

The record shows that McGuire Woods was fully aware of risks posed by the transaction, 

but did not tell the plaintiffs. In its internal notes: "If there is any re-characterization by the 

Service of tax treatment, who pays the taxes?" and "What happens if the IRS disregards 

14 When pressed by defense about Tom Rohman's misrepresentations, attorney Sturgeon testified: "When 
you bring a client in and tell them to jump into a transaction that you're taking a contingent fee in, and 
you don't tell them that there's already been issued a Son of Boss listed transaction notice with respect to 
this kind of a transaction, and you don't tell them that intermediary transactions like this have been 
challenged by the IRS in the past, I say to you that he lied. He misrepresented to those clients the facts, 
the legal status of this case, and led them into this transaction." (JA 730.) 
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our structure and deems it a liquidation prior to closing?" (JAI166, JAI508.) This means the 

lawyers at McGuire Woods were aware that the IRS might re-characterize this stock sale and that 

the IRS might attempt to make the Kay Company shareholders pay the tax. The failure of 

McGuire Woods to speak to this issue or advise the plaintiffs of it, when it was under a fiduciary 

duty to do so, is fraudulent concealment. 

Moreover, the IRS concluded, and the plaintiffs contend, that McGuire Woods was the 

promoter of this tax shelter. If the jury agrees, then McGuireWoods had a direct conflict of 

interest and had a duty to disclose that transaction as a tax shelter. McGuireWoods had a 

personal discussion with the fraudulent buyer using the words "tax shelter." (JAI489) It was 

fraud and misrepresentation by omission for McGuireWoods to fail to disclose this information 

to plaintiffs. 

The defendant argued that attorneys are not required to draft litigation proof documents. 

If so, don't promise your client that you can. In this case, different from any other case cited by 

the defendant and the Court below, the defendant made an affirmative (mis)representation and 

promise to the plaintiffs that the transaction "could not be disregarded" by the IRS. Attorneys 

should and must be held to the same standard as anyone else who makes a misrepresentation. 

c. The Trial Court erred in finding that one of the plaintiff's claims were barred because 
she did not settle with the IRS. 

The Court further found that the claims of one plaintiff, who did not settle with the IRS, 

were also barred because she prevailed against the IRS due to an unusual law applicable to her 

Nevada case. She spent significant sums in the litigation. As such, the Court ruled plaintiffs' 

claims were barred if they did settle and barred if they did not. The decision was entirely 

without proper factual or legal authority and resolved every disputed fact in favor of the 

defendant. 
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Specifically, the Court below dismissed the claims of the James Kirk Graham Estate, who 

did not settle claims against the IRS, and with the expenditure of over $24,000.00 in attorney 

fees, obtained consent order of dismissal. (JA2014) The Graham estate did suffer damage, in the 

form of attorney fees to defend against the IRS that would never have been incurred but for the 

wrongdoing of McGuire Woods. Again, the estate never should have been in the fight to begin 

with, if McGuireWoods had done its job. There isn't even an allegation of intervening or 

superseding cause because the estate did not settle. As such, summary judgment against the 

Graham Estate was entirely improper. IS 

D. The Trial Court erred in making findings of genuinely disputed fact in favor of the 
defendant. 

The Court made broad reaching findings of genuinely disputed fact in favor of the 

defendant, without any discussion or analysis of why it resolved the disputes in favor of the 

moving party. Its order adopted entirely defendant's version of the facts of the case with regard 

to liability, causation, and damages. (See Plaintiffs Memorandum in Opposition to Renewed 

MSJ, JAI024-1084.) There was a genuine factual dispute about whether McGuireWoods was 

negligent based upon the opinions of plaintiffs experts and the assertions made by the IRS. 

There was, at the very least, a genuine factual dispute about whether the plaintiffs would have 

walked away from the deal if they had been properly advised, hence, a genuine issue as to 

causation. To the extent it is even part of plaintiffs' burden of proof, which it is not, there was a 

genuine issue of fact as to whether the settlement they entered into with the IRS was reasonable 

given the risks involved and the cost to continue to fight. There was a genuine issue of material 

15 Importantly, the reason the Graham estate won is because, in the deceased's home state of Nevada, the 
collection action died with the taxpayer. Mr. Graham died while the action was pending. That is a law 
particular to that state and it is not the law in West Virginia. None of the other plaintiffs, who were still 
living at the time of the settlement or were in other states, had the benefit of that law. The other plaintiffs 
were faced with the doctrines asserted by the IRS, the risk of losing over five million dollars, and the 
enormous cost of fighting the IRS. 
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fact as to whether the settlement was even voluntary, in the sense that the plaintiffs had paid over 

a half a million dollars to fight the IRS and could not afford to continue the fight. There was 

certainly damage sustained by the plaintiffs, the extent of which was a genuine issue of fact for 

the jury. Some of the findings were not even pertinent to the issue upon which the Court granted 

summary judgment. It is improper for a Court to make findings of disputed fact in favor of the 

moving party for purposes of a summary judgment motion. 

VI. CONCLUSION 

There are genuine issues of material fact in this case supporting every element of the 

plaintiffs' burden of proof. A settlement with the IRS foreseeably resulting from the negligence 

McGuireWoods does not preclude plaintiffs' claims under the facts of this particular case. As 

such, the Plaintiffs respectfully request that this Court reverse the order granting summary 

judgment. 

JOHN F. KAY, JR., et al. 
By Counsel~(~~!~ 

Kelly Elswic -Hall 
West Virginia State Bar No. 6578 
Marvin W. Masters 
West Virginia State Bar No. 2359 
The Masters Law Firm lc 
181 Summers Street 
Charleston, West Virginia 25301 
(304) 342-3106 

And 

Mark A. Ferguson 
West Virginia State Bar No. 1182 
Sprouse & Ferguson, PLLC 
230 Capitol Street, Suite 300 
Charleston, West Virginia 25301 
(304) 342-9100 
Counsel for Plaintiffs 
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