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I. 	 SUPPLEMENAL STATEMENT OF THE CASE DUE TO CROSS ASSIGNMENT OF ERROR 
AND REPRESENTATIONS MADE IN RESPONSE BRIEF 

A. Legal Advice of McGuireWoods Was Given To A West Virginia Client in West Virginia. 

The Kay Company was a privately owned, West Virginia holding company formed in 1929 with 

ownership interests in coal and gas properties and securities. All of those coal and gas properties it owns 

are located in West Virginia. The successor company, Kay Company, LLC, is also a West Virginia 

company, whose sole business is to hold the interests in the West Virginia properties. On July 5,2000, 

McGuireWoods attorney Rohman wrote to The Kay Company, a West Virginia corporation, proposing a 

deal to the company to sell its low basis stocks and securities, and outlined the structure of the deal, 

explaining that there would be only a single tax to the shareholders, not a double tax. (JA1305.) Mr. 

Rohman proceeded to describe the general transaction and "Federal Income Tax Consequences To The 

Shareholders" and "Federal Income Tax Consequences To The [West Virginia] Company," including 

what happens "[w]hen the Company transfers the Retained Assets to the [W.Va.] LLC." (JA1306) On the 

same day, McGuireWoods forwarded the "engagement letter" to the "Board of Directors, The Kay 

Company." (JA 1308) Mr. Henry Battle was President ofThe Kay Company, LLC, at the time of the 

retainer of McGuire Woods and during the time that the sale transaction, tax advice and arrangement for 

sale was taking place. (JAI131-43) Henry Battle, as President of Kay Co. and a resident of West Virginia, 

signed the contract in Charleston and accepted the offer of McGuireWoods. (JA1305-9) In 

McGuireWoods' engagement letter, it described its services as follows: 

"representing the [W.Va.] Company in connection with a sale ofthe [W.Va.] Company (the 
"Sale")..."advising you in connection with the structuring, negotiating and closing of the Sale [of 
the W.Va. Company]." ... '"the preparation or review of the various agreements and legal documents 
necessary to effect the Sale [ofthe w.va. Company]" ..."We will also advise with respect to the 
federal income tax consequences of the Sale to the [W.Va.] Company and its 
shareholders."..."Fees. Our fIrm's fee for the services to be rendered shall be $125,000 payable at 
closing ofthe Sale. This fee is payable ifand only if the sale closes" (JA1308) [Emphasis added.] 

In conjunction with its representation of this West Virginia company in the sale, McGuireWoods 

provided legal advice over the course of many months to the Kay Company and its officers and 

shareholders in West Virginia. (See Affidavits ofHemy W. Battle of Charleston, W.va., JAI131-43) Mr. 
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Battle explains that the advice was delivered by Mr. Rohman in conference calls to the West Virginia 

company at the Board's meetings held in West Virginia, and by letters and emails. (See Affidavits of 

Henry W. Battle, JAI131-43; and Kay Company telephone billing records, JAI117-29; and 8-22-00 

Board Meeting Minutes, JA1330-36) In fact, on August 22, 2000, the advice on the very issue of the sale 

was given to the Board ofDirectors of the Kay Co., at its meeting in Charleston, West Virginia. (See 

Affidavit of Henry Battle, 11 7, JA1331-40.) 

It was not simply one conversation in which McGuireWoods advised their West Virginia clients. 

In addition to the August 22, 2000 meeting, McGuire Woods attorney Thomas Rohman had a meeting 

with the Kay Company on September 12,2000, initiated in Charleston. (See 9-12-00 Board Meeting 

minutes, JA1330-36; and Kay Company telephone billing records, JA1317-29) Again on September 14, 

2000, Rohman participated in a Kay Company executive committee meeting via conference call with Kay 

Company president Henry Battle and members to discuss changes to the draft letter of intent and content 

of the stock purchase agreement for the transaction. (See 9-13-00 Email ofMcGuire Woods Rohman, 

JA1337; and 9-28-00 Email of Henry Battle, JA1330-6.) On October 3,2000, Rohman was to participate 

in a meeting with Kay Company executive committee. (See 10-2-00 Email ofMcGuire Woods Rohman, 

JA1338.) On January 11,2001, Rohman provided advice to Kay Company accountant Steve Roberts of 

Arnett Foster in Charleston. (See 1-13-01 Memorandum ofArnett and Foster, JA1340-2.) Jack Kay 

testified that Rohman, participated in some of the company's board meetings. (See JA1292-1302, Partial 

Deposition of John "Jack" Kay, at p. 55.) 

On October 16,2000, McGuireWoods attorney Carlos Brown scheduled a phone conference with 

the Kay Company Board for October 17,2000 and participated in that meeting. (See 10-13-00 Email of 

Henry Battle, JA1330-6; and 10-16-00 Email of McGuire Woods Brown, JA1330-6.) Also, importantly, 

on October 23,2000, Carlos Brown wrote to Henry Battle, President ofThe Kay Co. in West Virginia 

and stated: 

2) Also I have raised the tax issues that we discussed with Tom and he has 
also spoken with Steve Robey, and Tom is confidant [sic] that our tax structure 
could not be disregarded. 
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(JA1303-4, emphasis added.) 

In fact, McGuireWoods made at least 20 phone calls to Charleston, West Virginia to 

shareholders, officers or their agents to provide legal advice and instruction. (See McGuireWoods billing 

records, JA1343-58.) These were only the calls McGuireWoods made to Charleston and does not inClude 

the calls made from the Charleston leadership and representatives to McGuireWoods. McGuire Woods 

provided advice and counsel to Kay Company president, agents and representatives numerous times via 

email. (See a sample ofvarious emails of McGuireWoods' attorneys Brown and Rohman to plaintiffs, 

JA1359-80.) 

While McGuireWoods argues that only two shareholders of the Kay Company lived in West 

Virginia. This is not accurate. In fact, 25% of the shareholders, including the trustees for shareholders, 

were West Virginia residents. (See JA1505, Kay Co. Stockholder List.) Of the two biggest stockholders, 

one lives in Kentucky and one in Ohio. (See JA1505, Kay Co. Stockholder List.) Thus, McGuire Woods , 

attempt to minimize its contacts with this West Virginia company, its West Virginia leadership, and its 

West Virginia shareholders, are suspect and factually disputed. 

B. McGuireWoods Practices Law in West Virginia and Other States. 

McGuireWoods claimed below, and implies to this Court now, that it is simply a Virginia law 

firm so only Virginia law should apply to its negligence and malfeasance. On the contrary, 

McGuireWoods is an internationally based law firm, with offices across the country from Pittsburg, 

Pennsylvania to Jacksonville, Florida to Los Angeles, California and nearly all major cities in between, 

and even Brussels, Belgium. McGuireWoods brags on its website: 

McGuireWoods has more than 900 lawyers in 19 offices around the world. We cross borders, 
practices and industries in the U.S., UK., Belgium and elsewhere around the world, collaborating 
with colleagues and managing resources in the Nordic countries, Russia and Eurasia, Eastern 
Europe, China, Africa, the Middle East, India, Spain, Portugal and South America. We have unique 
cooperative arrangements with Paris law firm, KGA, and in Israel with Shenhav Konforti Shavit & 
Co (SKS). Our international practice is further enhanced by our participation in the global legal 
networks, Lex Mundi and LNI Oasis. 
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(JA1384) To imply that McGuireWoods only practices Virginia law in Virginia with its West Virginia 

client is not credible, when in fact it practices on a national scale across the country and across the world. 

Furthermore, McGuireWoods's national and West Virginia law practice is extensive. A simple Westlaw 

search of McGuireWoods under West Virginia cases reveals twenty different reported West Virginia. 

Supreme Court and trial court documents in which McGuireWoods participated as counsel in West 

Virginia cases, and these are only the reported ones. (See JA1381-3, Case List.) McGuireWoods's 

website lists a sampling of its extensive West Virginia law practice, saying it represented West Virginia 

clients in mid-Atlantic Marcellus shale processing facilities in West Virginia, a pulp recycling company, 

defended a RCRA enforcement action, assisted in the Summersville hydroelectric project, defended a 

generic pharmaceutical company, represented a utility in a two-week trial in Bankruptcy Court involving 

a $750 million breach of contract claim, represented [mancial institutions in mortgage related cases in 

West Virginia, represented a private equity provider for acquisition of operating West Virginia mines, 

owned and leased coal reserves, led the due diligence for acquisition of250,000 acres of coal, aided in the 

disposition offee owned surface properties, and is a member of the Marcellus Shale Coalition. (See 

McGuireWoods website documents, JA1384-1400.) It represented Freedom Industries following the 

water crisis of2014. This is not an exhaustive list. McGuireWoods practices West Virginia law 

extensively in big transactions and big cases, and actively solicits West Virginia clients in its law practice, 

whether its lawyers are licensed here or not. l 

C. McGuireWoods's Recitation of the Facts is not Complete and is Contradictory to Positions 
Taken Below. 

The McGuire Woods statement of the case omits material facts and makes factual representations 

contradictory to those it took in the Court below. It assumes every single disputed fact in its favor and 

1 In a briefbelow, JA142, in an attempt to get Virginia law to apply to the case, it claimed that none of its attorneys 
that worked on the deal were licensed here. The extensive "across borders" West Virginia practice of 
McGuireWoods over decades, using local counselor otherwise, calls into question its ethical need to have lawyers 
properly licensed here, and to pay the fees and costs for the privilege. Pro Hac Vice was not intended to allow the 
practice of West Virginia law in our courts to out of state lawyers on a regular basis. Regardless of the ethical 
implications or licensing, West Virginia law should apply to this case, just like all the other West Virginia cases and 
clients McGuireWoods is involved with. A law firm should not get the benefits of practicing in the state without 
being subject to its laws and subject to legal responsibility here for its actions. 
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states it as actual fact, which is not proper to sustain a grant of summary judgment. Its omissions and 

assumptions apply to facts that are material to the issues before this Court and even some that are not. It 

does this in an attempt to thwart the pretty clear evidence of its wrongdoing, or at the very least to avoid 

the genuine question of fact as to its wrongdoing. Regardless of its motive, McGuireWoods and the . 

Court below were supposed to assume every disputed fact in favor ofthe plaintiffs and then decide 

whether those facts justified summary judgment. This did not occur. McGuire Woods's credibility 

regarding the facts is important, because it is asking this Court to make credibility judgments and believe 

it over certain plaintiffs' witnesses, even though the Court should not do this in a motion for summary 

judgment. As such, the McGuireWoods statement ofthe case must be corrected for the Court's proper 

reVIew. 

To begin with, throughout the litigation in this matter, McGuireWoods has shifted its position on 

who it represented to suit whatever argument it is making at the time. In its attempt to have the case 

removed to federal court, Rohman swore in an affidavit to the federal district court that McGuire Woods 

never represented the shareholders and only represented the corporation, the Kay Company. (JA204

8,1310-16) In its statement of the case here at page 1, McGuire Woods admits that it represented the 35 

Kay Company shareholders, some ofwhom are West Virginia residents, but fails to state that it also 

represented the Kay Company corporation, and its spinoff, subsequent company, Kay Company, LLC, 

both of which are West Virginia companies? Of course, it denied in the trial court that it represented the 

2 In the Stock Purchase Agreement the "seller" expressly included "KAY CO LLC" and the "seller's attorneys" are 
expressly defined as "McGuireWoods." (See Stock Purchase Agreement, JAI401-35) McGuireWoods' actions also 
confirm that it was providing representation and advice for Kay Co. LLC. For example, McGuireWoods obtained 
an insurance certificate for KAY LLC related to the transaction and McGuireWoods is listed as the certificate holder 
and the insured is Kay Co. LLC (See Acord Certificate of Liability Insurance, JAI494-7) The defendant provided 
guidance and advice on the formation documents for Kay Co. LLC by proofing and revising the KAY LLC 
documents. On October 4, 2000, George "Skip" Roberts e-mailed Rohman asking for advice in organizing the LLC. 
(See 10-4-00 Email of Roberts to Rohman, JAI498-9) Rohman further spoke with G. Thomas Battle about it. (See 
10-4-00 Email ofRobertstoRohman.IAI498-9.) McGuireWoods' attorney Rohman gave advice to Spilman 
lawyers about valuing the LLC assets. (See 9-.14-00 facsimile from Roberts to Rohman, JAI500-2) On January II, 
2001, Rohman advised the plaintiffs' accounting firm, Arnett and Foster, as to the gain amount at the LLC corporate 
level. (See 1-11-01 Email of Steve Robey of Arnett and Foster, JA1503) On September 13,2000, George "Skip" 
Roberts emailed Rohman discussing a conversation with Rohman about coal rights and notes that Rohman was to 
prepare language dealing with this. The coal rights were to be retained by Kay Co. LLC. The fact is, in form and in 
substance, McGuire Woods was acting as attorney for Kay Co. LLC. 
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LLC. (JA133) These flip-flop denials contradict the express documents it helped draft during the 

transaction. (See FN2) 

McGuire Woods also claims that it never represented the buyer entity. That may be 

McGuireWoods's argument, but that fact is disputed by petitioners. Petitioners assert that McGuireWoods 

was acting as a promoter for the buyer entity and itself. (See IRS Transferee Liability Report, JA1148) 

McGuireWoods and the buyer entities were doing several deals like this one and Rohman was 

communicating directly with the buyer in arranging the deals, even though the buyer entities had counsel. 

The records show that McGuire Woods did at least five ofthese deals and had done another deal with 

buyer entity ICA before the one at issue here and had one or two others pending. (JA 1144, 1330-6) Emails 

show that McGuireWoods attorney Rohman communicated directly with Howard Tieg, CFO ofICA, who 

is not a lawyer, but had one for the transaction at issue. (See 9-20-00 Email of Rohman with Howard 

Teig, CFO ofICA, JAI487.) ICA's Teig and Rohman communicated about Rohman's request to "fast 

track" the Kay Company deal and Teig responded, also mentioning another transaction they are working 

on together. (See 9-19-00 Email of Rohman to Teig, JA1488, and 9-20-00 Email ofTeig to Rohman, 

JAI488.) 

In a September 5, 2009 email from ICA's Teig to Rohman, they discuss squeezing out minority 

shareholders of the Kay Company, shareholders McGuireWoods now admits it represented. (See 9-5

00 Email of Teig to Rohman, JAI489.) Teig specifically asks Rohman to remove the confidentiality 

clause in the stock purchase agreement as this is a "test for tax shelter.,,3 (See 9-5-00 Email of Teig to 

Rohman, JAI489.) These documents create a question of fact as to whether this was ajoint venture 

between McGuire Woods and the buyer entities that went beyond and in conflict with their dealings with 

the plaintiffs. Petitioners assert that the buyer entities and McGuire Woods were engaged in a joint venture 

in the promotion of the tax shelter scheme. As such, McGuireWoods was representing the buyer as its 

3 Not only does this show that McGuireWoods and ICA were working together on the venture behind the scenes, it 
shows that McGuireWoods and rCA were concerned that what they were proposing to the plaintiffs could be 
considered a tax shelter, despite their assurances to the plaintiffs that it was not. 

6 



agent andjoint venture. At best, McGuire Woods assumes as true its version of disputed facts to sustain 

summary judgment on the joint venture count, which is not proper. 

McGuireWoods states repeatedly that Jennie Graham fought the IRS and won, implying that the 

other shareholders would have won if they had not settled. It fails to acknowledge a critical fact--the . 

reason she won is that the taxpayer who was assessed, James Graham, died about 15 months after the 

assessment. (JA954,1251) Any assessment against Jennie Graham would be as a transferee ofa transferee 

(James Graham) and she would only liable for proceeds that she actually received under Nevada (and 

federal) law. She did not even own the LLC assets during the time the assessment was pending. (JA959) 

The IRS agreed to dismiss by consent under the facts and law because James Graham had passed away. 

(JA972) The other shareholders did not get that benefit and were subject to collection ofmulti-millions of 

dollars due to McGuireWoods's tortious conduct. 

McGuireWoods describes the Kay Co. as a privately owned family holding company with 

interests in coal and gas properties and securities, but does not state that it is a West Virginia company, 

and that all ofthose coal and gas properties are in West Virginia. Again, McGuireWoods omits material 

facts. 

McGuire Woods states as fact that the non-targeted shareholders have received the benefits 

"expected" (i.e. promised) by McGuireWoods. This also is a disputed fact because the Kay LLC paid 

hundreds of thousands of dollars in attorney fees, which meant that those funds were not available to 

payout to the non-assessed shareholders. (JAI710-25) Kay LLC, as a named plaintiff, represents those 

interests and losses for all of its shareholders, including those not assessed, and its own losses. (JA56) 

McGuireWoods claims that petitioners hired the Spilman firm to serve as West Virginia counsel 

with regard to the transaction and Arnett & Foster as their West Virginia accounting firm and that both 

reviewed and approved the transaction structure and tax results forecast (i.e., promised) by 

McGuire Woods. This claim does not relieve McGuire Woods of any of its wrongdoing and is not material 

to any issues the Court is deciding. Nevertheless, McGuireWoods fails to explain the scope of the roles 

of Spilman and Arnett and limits oftheir review and, thus, it omits important and material facts. For 
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example, McGuireWoods fails to point out that Arnett & Foster did only an informal review and did not 

undertake to determine whether there was substantial authority for McGuireWoods's position (as that was 

McGuireWoods'sjob). (JA213) Arnett & Foster further confirmed that it did not give tax opinions and it 

also recommended that plaintiffs could seek a "private ruling" from the IRS to determine whether the 

proposed structure was acceptable to the IRS. (JA213-4) When asked about getting a private letter ruling, 

Mr. Rohman "said it wasn't necessary." (JA1298) G. Thomas Battle, whose Spilman firm was hired to 

help set up the West Virginia LLC to receive the retained coal properties, and who was not hired to 

provide the federal tax opinion or advice, only looked over the transaction as described by 

McGuireWoods and saw no reason to disagree with McGuireWoods based upon his limited review. 

(JA209) 

McGuire Woods notes that its tax opinion stated that it was based upon current provisions of the 

Internal Revenue Code and Regulations, pertinent judicial authority and published pronouncements of the 

IRS, which can be changed at any time with retroactive effect. (JA746) It also claims that the 

application ofthe doctrine of transferee liability was "novel." It says both of these things to imply that 

the law changed after the tax opinion, when it did not. McGuireWoods fails to acknowledge that all of 

the doctrines asserted by the IRS as a result ofthis transaction were in existence before the transaction 

closed, including transferee liability, Son ofBoss, step transaction, and economic substance or substance 

over form doctrine. The IRS even sent out a special notice warning about the illegality of Son of Boss 

transactions, released on August 13,2000 and published September 5, 2000, before McGuire Woods 

prepared its tax opinion on October 26,2000.4 (IRS Notice 2000-44, JA1484-6, and Tax Opinion, 

JA1459) McGuireWoods's tax opinion discussed none ofthese doctrines and the risk they posed to the 

plaintiffs. (JA1459) 

4 Overly simplified for illustration purposes, Son ofBoss ("bond and option sales strategy") tries to create artificial 
losses to shelter real gains. For example, you form a partnership ("P") with no assets. P agrees to buy 1 oz. ofgold 
and gives a promissory note for $1,001,000, an amount way over its real value. As a partner your basis in P is now 
$1 million. P then enters an option contract to sell the gold for $999,000. So the net worth ofP is $1,000. With 
your artificial outside basis of$1 million, you sell P for $1,000 - its true value. You then claim a loss on the P sale 
of$999,000. 
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Independent of its duties and failures with regard to the tax opinion and advice, was 

McGuireWoods's failures to confirm the legitimacy of the buyer entity. (JAI436-58, 1292-1302) 

McGuire Woods knew or should have known that the shell buyer was borrowing the purchase price and 

would immediately sell the Portfolio Securities to repay that loan - thus leaving the Kay Company 

insolvent and unable to pay the taxes owed to the IRS. In fact, there was actual knowledge of such loan, 

as was stated in the First Union letter dated October 17,2000, "In this transaction, it is contemplated that 

the Trust will leverage a substantial portion, ifnot all, of the stock purchase price with a private lender." 

(JAI169) The use of an offshore loan constituted a device whereby rCA and its affiliates were able to 

pay the proceeds of the securities sale to the former shareholders as the purported purchase price. The 

IRS could show that McGuire Woods knew that the Kay Company would be liquidated following the sale. 

The tax experts at McGuire Woods, on whom the Kay Company shareholders were relying, therefore 

knew that the purchase price was borrowed and that the buyers were planning the immediate sale of the 

Portfolio Securities, liquidating the corporation in the process. Following the rCA transaction, including 

the prearranged Portfolio Securities sale and loan repayment, the assets remaining in the Kay Company 

consisting only of the 10% intermediary "fee" to rCA and its partners -- would not be sufficient to pay the 

tax bill that remained after the securities were sold and the offshore loan repaid. The Kay Company and 

its shareholders were never warned of the risks these facts posed, even though they had expressly asked 

McGuireWoods to inquire and confIrm that the buyers and the transaction were legitimate. (JAI436-58) 

McGuireWoods states that the plaintiffs knew generally that the IRS could challenge any position 

taken on a return. That is the reason the plaintiffs sought the defendant's guidance, to prevent that from 

happening. Knowing that the IRS could challenge something is a far cry from the plaintiffs knowing 

about the risks specifIc to this transaction and the risks associated with the particular buyer entity. 

McGuireWoods was supposed to properly advise the plaintiffs about all of these issues. While these facts 

are not material to the determination for summary judgment, knowing that the IRS could challenge a 

position on a tax return in no way relieves McGuire Woods of any of its duties or wrong doings. In fact, it 

is the opposite. 
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McGuire Woods noted that one plaintiff, Henry Battle, did not file personal tax returns for certain 

years and that his brother, G. Thomas Battle, helped him pay the IRS assessment. Whether Henry Battle 

made enough income to file a personal tax return for certain years, or whether he did not file a personal 

tax return, or whether he did not have the money to pay the IRS assessment has no relevance to 

McGuireWoods's malfeasance or the damage it caused. Whether Henry needed fmancial help to pay the 

IRS assessment is a collateral source, for which McGuire Woods does not get credit. Therefore, 

discussing this irrelevant information only serves as an attempt by McGuire Woods to embarrass Henry 

Battle and impugn his credibility. 

II. SUMMARY OF ARGUMENT 

Because McGuire Woods understands the weakness of the lower court order that a settlement bars 

a legal malpractice claim, it takes the unusual step of making a cross assignment of error, claiming 

Virginia statute of limitation law applies to the case, in hopes to give this court a reason to uphold the 

incorrect grant of summary judgment. However, it's cross assignment fails because West Virginia law 

governs this claim, both procedurally and substantively. The statute of limitations continues to be a 

procedural determination, and our courts have consistently held that the statute of limitations of the forum 

is to be applied. Substantively, West Virginia choice oflaw was and continues to be that of lex loci 

delecti-- the substantive rights between the parties are determined by the law of the place of injury for tort 

claims, and under the doctrine of lex loci contractu, "[w]hen a contract results from an offer made in one 

state and an acceptance in another state, the contract generally will be deemed to have been made in the 

state in which the acceptance occurs." The borrowing statute does not apply because the cause of action 

accrued in West Virginia. So no matter how you look at it, the court below was correct in determining 

that West Virginia law applies to determine the statute of limitations in this case. 

ill. ARGUMENT 

A. The Statute of Limitations did not expire and petitioners' claims are not time-barred. 

1. West Virginia Statutes of Limitation govern this action because the court applies the law ofthe 
forum to procedural matters. 
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The discovery rule applies to the statute of limitations for the plaintiffs' claims against the 

defendant. The West Virginia Supreme Court has held: 

In tort actions, unless there is a clear statutory prohibition to its application, under the 
discovery rule the statute of limitations begins to run when the plaintiff knows, or by the 
exercise of reasonable diligence, should know (1) that the plaintiff has been injured, (2) 
the identity of the entity who owed the plaintiff a duty to act with due care, and who may 
have engaged in conduct that breached that duty, and (3) that the conduct of that entity 
has a causal relation to the injury. 

McCoy v. Miller, 578 S.E.2d 355 (W. Va. 2003) (quoting Syllabus Point 4, Gaither v. City Hospital, Inc., 

487 S.E.2d 901,903 (W. Va. 1997)). See also, Dunn v. Rockwell, 689 S.E.2d 255,262-65 (W.Va. 2009) 

(legal malpractice case). Further, "'in the great majority of cases, the issue of whether a claim is barred 

by the statute of limitations is a question of fact for the jury.m McCoy v. Miller, 578 S.E.2d 355 (W. 

Va. 2003) (emphasis added) (quoting Gaither v. City Hospital, Inc., 487 S.E.2d 909-910 (W. Va. 1997)). 

The statute of limitations in this particular case in West Virginia is ten years, under a contract 

theory, W.Va. Code §55-2-6, and two years from the date of discovery under a tort theory, W.va. Code 

§55.;2-12. Under these statutes and the discovery rule applicable to torts, the plaintiffs have timely filed 

suit.S 

Indeed, the defendant does not argue that the statute of limitations has run under West Virginia 

law. Instead, the defendant incorrectly argues that the law ofVirginia controls this case. However, as 

explained in McKinney v. Fairchild Intern., Inc., 199 W.va. 718,729, 487 S.E.2d 913,924 (1997): 

Traditionally, West Virginia courts apply the lex loci delicti choice-of-Iaw rule; that is, the 
substantive rights between the parties are determined by the law ofthe place of injury. Blais v. 
Allied Exterminating Co., 198 W.Va. 674, 482 S.E.2d 659 (1996); Paul v. National Life, 177 W.Va. 
427,352 S.E.2d 550 (1986); Vest v. St. Albans Psychiatric Hospital, Inc., 182 W.Va. 228, 229, 387 
S.E.2d 282,283 (1989). However, under the lex loci delicti choice-of-Iaw rule, West Virginia 
procedure applies to aU cases before West Virginia courts. "It is traditional that a forum court 
always applies its own procedural rules and practices, regardless of the procedure that might be 
employed if the case were tried at the place where the cause ofaction arose. (footnote omitted)." 
American Conflicts Law, supra § 121; Vest, supra, 182 W.Va. at 229-30,387 S.E.2d at 283-84 
(holding notice requirement ofVirginia's statute on medical malpractice review panels to be a 
procedural rule); Restatement (Second) ofConflict ofLaws § 122 (1971 )("A court usually applies its 
own local law rules prescribing how litigation shall be conducted ..."). 

5 Shortly after the plaintiffs were assessed by the IRS in 2007, McGuire Woods entered a tolling agreement, which 
tolled the statute oflimitations from that point on. (See Tolling Agreement attached to Complaint, JAn.) 
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Statutes of limitation have traditionally been considered procedural because the 
"purpose of a statute of limitation is to protect both the parties and the local courts against the 
prosecution of stale claims." Restatement (Second) ofConflict ofLaws § 142, cmt. d (1971). 

The defendant has not argued lack of personal jurisdiction, lack of substantial contacts or that it 

does not transact business in West Virginia. Therefore, West Virginia courts have personal jurisdiction 

over the defendant and the case was properly filed in West Virginia. Again, defendant does not argue 

otherwise. Indeed, a State's right to apply is own statutes of limitations in such a situation has long been 

recognized by the United States Supreme Court. Sun Oil v. Wortman, 486 U.S. 717, 722 (1988) (citing 

Wells v. Simonds Abrasive Co., 345 U.S. 514, 516-18 (1953); Townsendv. Jemison, 9 How. 407, 413-20, 

13 L.Ed. 194 (1850); McElmoyle v. Cohen, 13 Pet. 312, 327-28, 10 L.Ed. 177 (1839». See also, Security 

Trust Co. v. Black River Nat Bank ofLowville, 187 U.S. 211, 23 S. Ct. 52,47 L. Ed. 147 (1902), where 

the United States Supreme Court has acknowledged that the statute oflimitation is determined by the law 

ofthe forum, holding that when a federal court adopts a state period of limitation in a diversity case, it 

adopts the forum state's statute oflimitation. As this case is properly before a West Virginia court, the 

West Virginia statute of limitations applied and defendant's motion for summary judgment on the basis of 

the statute oflimitations is without merit. See also Ennenga v. Starns, 677 F.3d 766 (7th Cir. 2012), 

("even when the substantive law of a nonforum state applies, Illinois courts apply the Illinois statute of 

limitations 'because statutes of limitations are procedural, fIxing the time in which the remedy for a 

wrong may be sought rather than altering substantive rights.'" (internal citations omitted»; BASF Corp v. 

Symington, 50 F.3d 555,557 (8th Cir. 1995) (holding the law of the forum generally determines the time 

within which to file a cause of action: "Forums are free to use local procedural law, including the statute 

oflimitations."); Morson v. Kreindler & Kreindler, LLP, 814 F. Supp.2d 220, 225 (E.D.N.Y. 2011) 

("'Choice of law provisions typically apply only to substantive issues and statutes of limitations are 

considered procedural because they are deemed as pertaining to the remedy rather than the right.' ... 

Further, '[s]ince under common-law rules matters of procedure are governed by the law of the forum, it 

has generally been held that the Statute ofLimitations ofthe forum rather than that ofthe jurisdiction 

where the cause of action accrued governs the timeliness ofa cause of action. '" (internal citations 
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omitted)); Santos v. Sacks, 697 F. Supp. 275, 284 (B.D.La. 1988) ("Louisiana choice oflaw views statutes 

of limitations as a procedural rule. Thus, a Federal District Court in Louisiana must apply Louisiana's 

prescriptive periods in a diversity action." (internal citations omitted)); Sedco International, S.A. v. Cory, 

522 F. Supp. 254, 315 (S.D.Iowa 1981), affd, 683 F.2d 1201 (8th Cir. 1982), cert. denied, 459 U.S. 1017 

(1982) ("The Iowa courts have taken the view that the general Iowa statutes oflimitations relate to 

remedy and procedure rather than right or substance, and that they should therefore apply to actions 

brought in Iowa irrespective ofthe governing substantive law dictated by other choice of law 

principles."); Woolley v. Clifford Chance Rogers & Wells, L.L.P., No.Civ.A. 3:01-CV-2185, 2004 WL 

57215 at *3 (N.D. Tex. Jan. 5,2004) (Fitzwater, 1.) ("Texas applies the forum's law for procedural issues, 

and statutes of limitation are considered procedural." (internal citations omitted)); Bacon v. Memovich, 

Civ.No. 88-618-FR, 1989 WL 29896 (D.Or. March 28, 1989) (Frye, 1.) ("It is fundamental that the forum 

court utilizes its own state's statute oflimitations. Oregon is committed to this general rule." (internal 

citations omitted)). Simply put, the law of the forum controls which statute oflimitations applies. 

Defendant fails to even address this in its cross assignment of error. 

2. West Virginia substantive law governs this action. 

While the statute of limitations is procedur.al and, therefore, West Virginia law applies to 

determine the correct statute oflimitations, even under the law of lex loci contractu, or lex loci delicti, 

West Virginia law applies since the negligence and the injury occurred here and all of the operative 

documents were executed here. Therefore, plaintiffs' causes ofaction accrued in West Virginia. 

a. West Virginia contract law governs Petitioners' contract claims. 

As to the determination ofwhich jurisdiction's substantive law applies to contract claims under 

the doctrine of lex loci contractu, the West Virginia Supreme Court ofAppeals has held for purposes of 

determining where a contract has been made, "[w ]hen a contract results from an offer made in one state 
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and an acceptance in another state, the contract generally will be deemed to have been made in the state in 

which the acceptance occurs." Syl. Pt. 3, State ex ref. Coral Pools, Inc. v. Knapp, 131 S.E.2d 81, 86 

(1963) (oral contract accepted over the telephone). Where an offer is accepted by mail, the place of 

contracting is where the letter of acceptance is mailed. See Int'l Transp. Ass'n v. Des Moines Morris Plan 

Co., 215 Iowa 268,245 N.W. 244 (1932). This is known as the "Mailbox rule," and this rule has been 

applied to facsimiles, as well. (See Trinity Homes, LLC v. Fang, 63 Va. Cir. 409 (2003) "Initially, it is 

necessary to consider whether facsimile (fax) transmissions are similar to or should be treated the same as 

the Mailbox Rule in regard to the acceptance of a contract. .. This Court concludes that the Mailbox Rule 

is applicable ... ,,)6 McGuireWoods concedes that Rohman signed the engagement letter and, thereafter, it 

was forwarded to Henry Battle, who signed and accepted it in West Virginia. (JAI50) 

In fact, it was Henry Battle, a West Virginia resident, who had the power of attorney of every 

shareholder to execute the stock purchase agreement, the McGuireWoods engagement letter, the letter of 

intent ofthe buyer and all material documents. It is undisputed that all of the operative documents in this 

case: the McGuire Woods engagement letter, the letter of intent to sell, and the Stock Purchase agreement 

were all executed in West Virginia by Henry Battle, a West Virginia resident and President of The Kay 

Company. As such, the claim accrued here and West Virginia law applies under the doctrine of lex loci 

contractu.7 

b. 	 West Virginia tort law applies to Petitioners' tort claims. 


As previously alluded, 


6 See also Santos 11. Sacks, 697 F. Supp. 275,283 (E.D.La. 1988) ("The Agreement to Represent, the breach of 
which forms the basis ofcontract, was executed in Florida. Florida law provides that a cause of action for breach of 
contract arises 'where the last act necessary to complete the transaction is performed .... ' Therefore, allowing a 
Florida citizen to assert a malpractice action under Florida law for breach ofan employment contract executed in 
Florida protects the justified expectations of the parties and assures predictability and uniformity in the law. 
Furthermore, Florida has a manifest interest in enforcing the rights of its citizens who are victims of malpractice. 
Finally, Florida has an interest in requiring attorneys who contract to provide legal services for Florida residents to 
perform in a satisfactory manner." (internal citations omitted)) 

7 Moreover, even if the significant relationship factors set forth in the Restatement (Second) ofConflicts ofLaw are 
considered in this case, it is clear for the reasons set forth herein that West Virginia has the most significant 
relationship to the transactions and parties in this case. 
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Traditionally, West Virginia courts apply the lex loci delicti choice-of-Iaw rule; that is, the 
substantive rights between the parties are detennined by the law of the place of injury. Blais v. 
Allied Exterminating Co., 198 W.Va. 674,482 S.E.2d 659 (1996); Paul v. National Life, 177 W.Va. 
427,352 S.E.2d 550 (1986); Vest v. St. Albans Psychiatric Hospital, Inc., 182 W.Va. 228, 229, 387 
S.E.2d 282, 283 (1989). 

McKinney v. Fairchild Intern., Inc., 487 S.E.2d at 924. 

In this case, the plaintiffs were initially injured when they entered into the agreement to sell the 

Kay Company and all of its stock assets on the basis ofnegligent or fraudulent legal advice provided by 

the defendant. Under the doctrine of lex loci delicti, West Virginia substantive law is the proper, 

applicable law. The only relationship Virginia has is where the law firm is located. The client, the Kay 

Company, was in West Virginia. The entire transaction was designed to, essentially, liquidate all of the 

stock ofa West Virginia corporation with all its real estate holdings located in West Virginia.8 The 

primary negligence occurred during a Kay Company meeting in Charleston, West Virginia, where 

Rohman told plaintiffs about the sham deal and incorrectly advised plaintiffs of the risks and its tax 

consequences, and where the company received and acted on the tax opinion letter. The plaintiffs were 

initially injured in West Virginia where and when they entered into the agreement to sell the Kay 

Company and all of its stock assets on the basis ofnegligent or fraudulent tax and related legal advice 

provided by the defendant. Of course, the plaintiffs did not discover that they had been injured in this or 

any other manner until much later when they learned that the advice given to them by the defendant was 

incorrect and even fraudulent, and that the IRS was taking action against them for the matter. 

As explained in McKinney v. Fairchild Intern., Inc., 199 W.Va. 718,729, 487 S.E.2d 913,924 

(1997), "Traditionally, West Virginia courts apply the lex loci delicti choice-of-Iaw rule; that is, the 

substantive rights between the parties are detennined by the law of the place of injury." Thus, under West 

Virginia law, the doctrine of lex loci delicti fmds that the place of injury dictates the applicable law. 

Since the injury occurred where the Kay Company received the improper advice and inadequate tax 

8 Again, while McGuireWoods argues that only two shareholders ofthe Kay Company live in West Virginia, this is 
also not accurate. In fact, 25% ofthe shareholders, including the trustees for shareholders, are West Virginia 
residents. Ofthe two biggest stockholders, one lived in Kentucky and one in Ohio. (See JA1505, Kay Co. 
Stockholder List.) 
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opinion at its office in Charleston, West Virginia and then where it acted on the advice and entered into 

the deal, in West Virginia, West Virginia law controls this case. For these same reasons, the decision in 

McCoubreyv. Kellogg, Krebs & Moran, 7 Fed. Appx. 215 (4th Cir. 2001), cited and relied upon by 

McGuireWoods, actually supports the position ofthe plaintiffs. 

Courts hold that when an attorney from one state advises a client in another, the law of the state 

where the client received the advice applies. For example, in David B. Lilly Co. v. Fisher, 18 F.3d 1112, 

1118-19 (3d Cir.1994), the Court found that Delaware law applied to advice provided by an out-of-state 

law firm to a Delaware corporation. ("The place where the injury occurred is Delaware which is also the 

center ofthe web of relationships between the parties .... The alleged negligence thus was committed by 

attorneys whose legal services originated in other states. As a practical matter, however, these services 

were rendered in Delaware."; also noting that "Delaware has an interest in compensating victims for 

injuries resulting from legal malpractice and provides a cause of action for such injuries. Moreover, 

Delaware has a particular stake in protecting its legal consumers from negligent attorneys when the 

resulting injury occurs in Delaware." (internal citations omitted)). Likewise, here McGuireWoods was 

giving advice to a West Virginia corporation. 

In Washburn v. Soper, 319 F.3d 338, 341-43 (8th Cir.2003), the Eight Circuit found that Illinois 

law applied to legal malpractice claim for representation provided by an Iowa-based attorney who was 

licensed to practice law in Illinois and who undertook representation of Illinois residents in an action to be 

filed in Illinois. In St. Paul Fire and Marine Ins. Co. v. Birch, Stewart, Kolasch & Birch, LLP, 233 F. 

Supp.2d 171, 178-79 (D.Mass. 2002), the court held: 

"BSBK's alleged malpractice is based on the providing of bad legal advice to its client. 
BSBK argues strenuously that because that advice was formulated at its offices in Virginia and it 
communicated the advice (for the most part) to Vicam from its offices in Virginia, Virginia has the 
most significant relationship to the case. As BSKB phrases it, Virginia is where the legal services 
were 'performed.' I disagree. First, as I indicated, supra, when the alleged act of malpractice is one 
of providing legal advice, the act is 'performed' when the advice is received by the client. This is 
especially so in the situation which pertains in the instant case. The advice respecting the Dear 
Valued Customer Letter was received by the client in Massachusetts and the client acted on that 
advice in Massachusetts, the place from which the client sent the letter. The advice respecting the 
need to assert the attorney-client privilege (with the consequence that an advice of counsel defense 
would not be interposed was communicated to the client in Massachusetts .... Therefore, I fmd that 
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'the place where the conduct causing the injury occurred' is primarily in Massachusetts ...." 
(internal citations omitted». 

See also, Streber v. Hunter, 221 F.3d 701, 719-20 (5th Cir. 2000) (in case where injury occurred in Texas 

after Texas citizens had sought tax advice from Louisiana attorney and the conduct causing the injury had 

occurred in both Texas and Louisiana, the Court held that the law of Texas should apply particularly in 

light of Texas strong public policy ofprotecting its citizens by allowing a discovery rule on the 

limitations period for malpractice claims unlike the limitations period of Louisiana which divested an 

individual of a cause of action before he had reason to know it existed); Learning Connections, Inc. v. 

Katifman, Englett & Lynd, PLLC, No.6: 11-cv-368-OrI-19G1K, 2011 WL 2981726 at *4 (M.D.Fla. July 

22,2011) ("The Learning Corporation is a Tennessee Corporation that was doing business in Tennessee. 

In addition, the Commercial Property is located in Tennessee, the non-judicial foreclosure proceedings 

took place in Tennessee, and the relationship between the parties was centered around the foreclosure of 

the Commercial Property pursuant to Tennessee law. The only factor weighing in favor of applying 

Florida law is that KEL [the defendant law firm] is a Florida limited liability company that is principally 

located and doing business in Florida. When balanced agaInst the substantial factors supporting the 

application ofTennessee law, the scale tips in favor ofTennessee."); Lister v. NationsBank ofDelaware, 

NA., 329 S.C. 133,494 S.E.2d 449,455 (S.C.App.l997) (holding as to claim for fraudulent 

misrepresentation that "[t]he place ofthe wrong is not where the misrepresentations were made but where 

the plaintiff, as a result of the misrepresentation, suffered a loss"). Therefore, the fact that the 

McGuireWoods main office is in Virginia does not dictate that Virginia law applies. 

McGuireWoods argues that all its advice was provided in Virginia. This is simply untrue and 

calls into question McGuireWoods's version of the disputed facts.9 Defendant also claimed in its prior 

9 The credibility ofMcGuire Woods is also suspect based upon a May 20,2011, sworn affidavit that Attorney 
Thomas Rohman filed in federal court, wherein he swore, in t:ryillg to get the claims of the shareholders dismissed, 
that he never even had an attorney client relationship with the Kay Company shareholders. (See 5-20-11 Affidavit 
of Rohman, JA1310-16.) When plaintiffs responded to the motion to dismiss that Rohman's sworn testimony 
contradicted the express statements in the documents, he later retracted his sworn affidavit. (See 6-13-2011 
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brief at page 13, footnote 33, that it did not advise the sale by The Kay Co. of its stock portfolio. That is 

incredulous because that was the whole purpose oftheir deal. As explained above, McGuireWoods 

provided legal counsel and advice to a West Virginia corporation and its president, and various West 

Virginia agents numerous times over several months, participating in over 20 conference calls. 

Importantly, during the initial drafts of the Letter ofIntent to purchase, McGuireWoods suggested 

that West Virginia law should apply to the Letter of Intent. (See McGuireWoods notes on draft Letter of 

Intent, JA1466.) While the final version listed the buyer's location, Delaware, Virginia law was never 

suggested to apply. In the Arbitration clause in the Stock Purchase Agreement, again drafted in part by 

McGuireWoods, it was stated that any arbitration shall take place in Charleston, West Virginia. (See 

Stock Purchase Agreement, JA1433.) In summary, McGuireWoods, at that time, believed that West 

Virginia was the situs of its representation. 

The court below ruled in the plaintiffs' favor and held it is West Virginia law and statutes of 

limitations that applies. However, McGuireWoods argued to the court below and here that recent case 

law compels that the case be governed by Virginia law. This is just not correct. The case it cites for the 

argument, State ex rei. Thornhill Grp., Inc. v. King, 233 W. Va. 564, 759 S.E.2d 795 (2014), is a case 

discussing a determination ofwhich county has venue under a specific statute, which defendant tries to 

analogize to a procedural statute of limitations issue. Choice of law was not even mentioned or discussed 

in the case, because it did not involve another state. To say this case compels this Court to reverse the 

lower court ruling is misinforming the tribunal. 

The actual holding in Thornhill was: the "place where the cause of action arises in a breach of 

contract claim for purposes of venue selection based on the tripartite aspects of a contractual claim 

(formation, breach, and damages), was not impacted by the repeal ofWest Virginia Code § 56-1-2 in 

1986. We recognize, however, that the facts relevant to a particular breach of contract claim will 

govern which ofthose three potential venue selections are appropriate in a given case." State ex rei. 

Amended Affidavit ofRohman, JA 131 0-16.) The Court should bear this in mind when considering'the credibility of 
the defendant's version of the facts. 
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Thornhill Grp., Inc. v. King, 233 W. Va. 564,570,759 S.E.2d 795,801 (2014). The Court explained that, 

by statute, "only two statutory factors control the issue ofvenue before us: the place of the defendants' 

residence and the place where the cause of action arose. See W.Va.Code § 56-1-1 (a)." State ex rei. 

Thornhill Grp., Inc. v. King, 233 W. Va. 564,571, 759 S.E.2d 795,802 (2014). 

Even under the constraints of the venue statute, the Court explained ''that the place of the 

contract's formation may sometimes govern where venue lies," and "the third possible location for a 

breach of contract action is the location where the breach manifests itself and damages are made evident 

from that breach." State ex rei. Thornhill Grp., Inc. v. King, 233 W. Va. 564, 571, 759 S.E.2d 795,802 

(2014). In that particular case, the Court decided venue (not choice of law) was proper in the county 

where both parties resided, and where the breach ofemployee contract occurred, which were all one 

county. 

If Thornhill mandated that Virginia law apply to this case, as argued by McGuire Woods, 

Thornhill would have had to reverse and abandon all of West Virginia's choice of law cases and doctrine, 

including abandonment and reversal of lex loci delecti, lex loci contractu, Mckinney and Coral Pools. 

Thornhill did not reverse any of those doctrines or decisions or even discuss them. West Virginia choice 

of law was and continues to be that of lex loci delecti-- the substantive rights between the parties are 

determined by the law of the place of injury for tort claims, and under the doctrine of lex loci contractu, 

"[w ]hen a contract results from an offer made in one state and an acceptance in another state, the contract 

generally will be deemed to have been made in the state in which the acceptance occurs." Again, statute 

of limitations continues to be a procedural determination, which our courts have consistently held is the 

statute of limitations of the forum. So no matter how you look at it, this Court was correct in determining 

that West Virginia law applies to determine the statute of limitations in this case. 

Likewise, the unreported case ofMulvey Const., Inc. v. Bituminous Cas. Corp., 571 F. App'x 150 

(4th Cir. 2014), cited by defendant, actually supports this Court's prior decision that West Virginia law 

applies. The Mulvey court did not determine choice of law based upon where the breach occurred, as 

implied by McGuireWoods. Instead, it determined choice oflaw under lex loci contractu, where the 
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contract was formed. That court, fu deciding which law applied to a declaratory judgment action, 

explained: "In West Virginia, generally, the law ofthe state where an insurance contract was formed 

governs contract disputes." Mulvey Canst., Inc. v. Bituminous Cas. Corp., 571 F. App'x 150, 154 (4th 

Cir.2014) The Court then held "Under West Virginia choice-of-Iaw principles, the last act necessary to 

form insurance contract occurred in Virginia when commercial liability insurer accepted 

subcontractor's offer by issuing renewal policy" again because this was "the last act necessary to 

form the insurance contract." Mulvey Canst., Inc. v. Bituminous Cas. Corp., 571 F. App'x 150, 155 

(4th Cir. 2014).10 Here, McGuireWoods made the offer by sending the contract it signed to the Kay 

Company in West Virginia, and Henry Battle accepted the contract by signing it in West Virginia on 

behalf ofthe Kay Company and its shareholders. Henry Battle's acceptance of the contract was the 

last act necessary to form the contract with McGuireWoods, so even under Mulvey, West Virginia 

law applies. 

The discussion ofthe borrowing statute in Mulvey does not come into play because, as discussed 

below, the law of the state where the contract is formed controls where the claim arose and the claim here 

did not accrue in another state. A claim must accrue in another state before the borrowing statute 

becomes even relevant. As such, this Court's previous fmding that West Virginia law applies to 

plaintiffs' claims, including the statute oflimitation, was correct and nothing in the defendant's argument 

changes that fact. 

3. The Borrowing Statute does not apply because the claim accrued in West Virginia. 

Furthermore, West Virginia'S borrowing statute, W.Va. Code §55-2A-2, does not apply to this 

case because it only applies to claims "accruing outside ofthis State." As explained in detail above, this 

claim did not accrue outside of West Virginia and West Virginia has far more significant contacts to this 

case than Virginia. The borrowing statute was meant to apply in cases, for example, where a car wreck 

occurs in Ohio, but the plaintiff sues the negligent driver in West Virginia because they are both West 

10 The Mulvey court did not determine choice oflaw based upon where the breach occurred, as implied by 
McGuireWoods. It determined choice of law under lex loci contractu, where the contract was formed. 
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Virginia residents. That is not what has occurred here. This Court's analysis of §55-2A-2 is contained in 

Wiley v. Bracken, 228 W.Va. 244, 719 S.E.2d 714 (2010), wherein this court determined that when a 

cause of action was filed in West Virginia seeking damages for a surgical procedure that was negligently 

performed in a foreign jurisdiction (Ohio), along with damages for a subsequent surgical procedure 

performed in West Virginia as a direct result of the negligence in the foreign jurisdiction, public policy 

demanded that the applicable West Virginia statute of limitations apply to the negligence committed in 

the foreign jurisdiction. Defendant's argument here that Virginia law must apply is contrary to the 

Court's holding in Wiley, which explains that even if the negligence occurred out of state, that is not 

conclusive of the statute of limitations. The causes of action asserted by plaintiffs accrued in West 

Virginia, therefore, West Virginia's statutes of limitations apply here and West Virginia's borrowing 

statute is inapplicable. 

4. Public policy of West Virginia dictates that the Virginia Statute of Limitation cannot be applied 
here. 

"[W]e have long recognized that comity does not require the application of the substantive law of 

a foreign state when that law contravenes the public policy of this State. Mills v. Quality Supplier 

Trucking, Inc. 203 W.Va. 621, 510 S.E.2d 280 (1998) citing Dallas v. Whitney, 118 W.Va. [106], 188 

S.E. 766 (1936). In Mills, the plaintiff contended that while the doctrine of lex loci delicti would 

generally have applied to permit Maryland law to control the resolution of the wrongful death action, the 

public policy exception is invoked by the fact that contributory negligence principles are against the 

public policy of West Virginia; consequently, Mrs. Mills maintains that the wrongful death issues should 

be governed by West Virginia law. Id. at 283,624. The Court agreed holding: 

We therefore adhere to the rule that the doctrine of lex loci delicti will not be invoked where 
''the application of the substantive law of a foreign state ... contravenes the public policy of this 
State." Paul, 177 W.Va. at 433, 352 S.E.2d at 556. Concluding that the contributory negligence 
doctrine ofMaryland contravenes the public policy of this State, we hold that West Virginia law 
should govern the resolution of the wrongful death issues in the case sub judice. Application ofthe 
doctrine of contributory negligence, barring a plaintiff's recovery if that plaintiff is guilty of any 
negligence, violates the public policy ofthis State; accordingly, contributory negligence laws of 
foreign jurisdictions will not be enforced in the courts of this State. 

The Mills Court cited Paul v. Nat'l Life, 177 W.Va. 427, 352 S.E.2d 550 (1986) as follows: 
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However, we have long recognized that comity does not require the application of the substantive 
law ofa foreign state when that law contravenes the public policy of this State. Dallas v. Whitney, 
118 W.Va. [lO6], 188 S.E. 766 (1936). West Virginia has never had an automobile guest passenger 
statute. It is the strong public policy of this State that persons injured by the negligence of another 
should be able to recover in tort. Accordingly, we have abolished the doctrine of interspousal 
immunity, Coffindaffer v. Coffindaffer, 161 W.Va. 557,244 S.E.2d 338 (1978), and we have adopted 
the doctrine ofcomparative negligence in preference to the harsh rule of contributory negligence. 
Bradley v. Appalachian Power Co., 163 W.Va. 332, 256 S.E.2d 879 (1979). We abolished charitable 
immunity for hospitals in Adkins v. St. Francis Hospital, 149 W.Va. 705, 143 S.E.2d 154 (1965) .... 
And we abrogated the doctrine ofparental immunity to permit an unemancipated minor child to sue 
for injuries received in a motor vehicle accident in Lee v. Comer, 159 W.Va. 585, 224 S.E.2d 721 
(1976). Today we declare that automobile guest passenger statutes violate the strong public policy of 
this State in favor of compensating persons injured by the negligence of others. Accordingly, we will 
no longer enforce the automobile guest passenger statutes of foreign jurisdictions in our courts. 

Id. at 433-34, 352 S.E.2d at 556 (footnote omitted). 

Virginia has no discovery rule applicable to legal malpractice actions. This contravenes West 

Virginia public policy and, therefore, Virginia law should not be applied. Likewise, in Wiley, 719 S.E.2d 

714, discussed supra, the court found it unacceptable that the plaintiff's claim would be barred by Ohio's 

statute of limitation, and held that public policy demanded that the West Virginia statute of limitations be 

applied. The same logic applies to this case. 

B. Petitioners' settlements with the IRS do not bar them from proving causation. 

McGuireWoods argues that Calvert v. Scharf, 619 S.E.2d 197 (2005) and Burnworth v. George, 

749 S.E.2d 604 (2013) stand for the proposition that a settlement bars a legal malpractice claim, 

regardless ofthe facts, and, essentially, as an automatic matter oflaw. In fact, McGuireWoods 

acknowledges that this was the trial court's central ruling,-- that the plaintiffs' settlements barred their 

claims against McGuire Woods. While it discusses the facts of Calvert and Burnworth in its brief, those 

facts are not the same as this case, since this case is not about the drafting of a will, as in Calvert, or a 

deed of trust, as in Burnworth. The facts of those cases are not what McGuire Woods is arguing. 

McGuire Woods mentions proximate causation and "but for" causation, but really does not do an analysis 

of those doctrines as they apply to this case. For all of its discussion, McGuire Woods is really arguing 

that any settlement bars claims for legal malpractice, regardless of the underlying facts. This is not true, 
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as evidenced by this Court's decision in Sells v. Thomas, 640 S.E2d 199 (2006), where this Court held, 

after Calvert that a claim could go forward even though the underlying claim was settled. Furthermore, 

McGuire Woods's interpretation of the holding of Calvert, ifcorrect, would fly in the face of long 

standing jurisprudence on ''but for" causation and proximate causation, and make West Virginia an outlier 

in legal malpractice cases. The "case within a case determination," as is done in any malpractice case, is 

ignored under McGuireWoods's theory ofwhat the law is. 

McGuire Woods claims that the plaintiffs ignore the holding in Calvert and fail to explain why it 

does not apply directly to this case. The plaintiffs addressed this head on in their brief, citing the Court's 

specific holding: ''the Cal verts may not pursue their cause of action under the particular facts of this 

case as they have failed to establish that they have suffered damages that were proximately caused by 

attorney malpractice." Id. at 686. The court did not hold that in every case a settlement by a plaintiff 

precludes or bars a legal malpractice actions, as defendant and the Court below claim. The plaintiffs 

discussed at length the particular facts of Calvert as distinct from the facts in this case. The plaintiffs then 

described at length, how to prove a legal malpractice claim of this type according to national 

jurisprudence, showing how they could indeed show causation of damages even though they settled with 

the IRS. 

Since McGuireWoods argues for a complete bar when a plaintiff settles in an attempt to mitigate 

damages, we should call it what it is-a grant oflegal immunity to lawyers. If this Court decides that any 

settlement bars any and all legal malpractice claims, regardless of the facts, then in effect that is judicially 

created immunity. 

McGuireWoods position is akin to arguing that a plaintiff decided to undergo a surgery (here, a 

settlement) to attempt to mitigate the harm caused by a negligent doctor, and, because she did, her claim 

is barred and she can never show that the negligent doctor caused her harm because she needed to "ride it 

out" and see just how bad her injuries could get. No one would expect this ofa victim ofmedical 

negligence and no one should expect it from victims of legal malpractice. At best, it is an issue of proper 

mitigation, not a legal bar to proceeding in a claim. Even if the opposite argument is made-- the plaintiff 
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decided not to undergo a surgery and, if she had paid for it, the surgery would have fixed her and would 

have shown whether the original, negligent doctor caused her harm. In this situation, whether or not the 

plaintiff should and could have undertaken the risk and cost of a subsequent surgery to correct what the 

negligent doctor did is a question of fact, and even then, going only to the issue ofmitigation, not a bar to 

her claim. 

McGuireWoods argues that settlement with the IRS was always plaintiffs' goal according to one 

of the plaintiffs' IRS counsel, Jim Sturgeon. It further argues that certain Kay committee members 

described the settlement as a good deal or that they would be crazy not to take it. First, whether it was a 

goal or not does not immunize or exonerate McGuireWoods. Whether it was a goal or not does not 

prevent the plaintiffs from being able to show that, but for McGuireWoods negligence, they would never 

have been put in the position to have to make the decision at all. Furthermore, what McGuire Woods fails 

to explain is why settlement was discussed as a goal. It was because of the glaring weakness of the 

McGuire Woods tax opinion, which had no legal analysis and no cites to any pertinent authority and was 

in substance a couple paragraphs long, making the plaintiffs' ability to rely upon it under the law weak; 

because of the red flags associated with the transaction, which McGuire Woods should have told the 

plaintiffs' about; because of the catastrophic risk of loss ofmillions if they did not succeed; and the fact 

that they could not afford to continue to fight the IRS, all ofwhich was testified to at length by the 

plaintiffs and one of their attorneys, Jim Sturgeon. (JA686-738) If the law firm ofKay, Casto and Bricker 

and Eckler thought the plaintiffs had a sure thing and could have easily won against the IRS, and then be 

done with it, without potential costly appeals, they would have advised the plaintiffs of it. Instead, unlike 

McGuire Woods, Kay Casto and Brickler told the plaintiffs the truth about their risk. 

In response to plaintiffs' statements that they had no reasonable choice but to settle because, in 

part, they could not afford to continue to fight, McGuire Woods argues that Kay LLC paid the attorney 

fees, not the shareholder plaintiffs personally. First, Kay LLC is a plaintiff in this case and is entitled to 

reimbursement for fees it should never have incurred if McGuire Woods did its job, i.e., fees it would not 

have incurred but for McGuireWoods's wrongdoing. Second, in this case, the shareholders (now 
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members) are Kay LLC. This is and always has been a family business, and the money that comes into 

the Kay LLC goes out to the plaintiffs. Whether the LLC plaintiff paid the fees or the shareholder 

plaintiffs paid them, the damage would have occurred and the economic reality would have continued to 

exist. If the company could not afford to continue to fight, then the shareholder plaintiffs would not be in 

any better position had they paid the fees personally. 

McGuireWoods argues that certain shareholders, who were not assessed by the IRS, did not 

suffer damage. It fails to specify that none of those shareholders are plaintiffs in this suit. Second, they 

did suffer danlage in the form of lessened earnings from Kay LLC, which were going to pay legal fees. 

The Kay LLC stands in the shoes to exercise the rights of all of its shareholders/members, just like in 

many other corporate cases. Furthermore the other shareholders bore the risk that they could be next, so 

turning away in the face of these assessment would not have been a good decision. 

Mcguire Woods argues that the plaintiffs did not pay their IRS settlement assessments. It cites to 

its own brief, in part, for support in the record for these statements. (JA181 0-11) Henry Battle needed 

family help from other shareholders to pay part of his assessment, and to date has not been able to afford 

to pay the rest. 11 He still owes it and he still worries about it. McGuire Woods does not get credit for 

Henry's collateral sources. Many plaintiffs injured by tortfeasors cannot afford to pay their resulting 

damages up front and are forced to wait until the end of suit. If Henry had not settled, and had to lose 

more Kay LLC income because it was going to pay attorney fees, and then potentially have lost and been 

assessed a ton more money, it would have been even worse for him. This is exactly why McGuireWoods 

cannot force its vulnerable clients to keep themselves in harm's way in order to seek redress for 

McGuireWoods's wrongdoing. It places all the burden and all the risk onto the injured party, who can ill 

afford it, and offofthe wrongdoer. 

11 Likewise, McGuireWoods references an email discussion where the children ofFlorence Henderson were 
discussing the possibility of trying to help her pay part of her settlement assessment so as to lessen her worry about 
her income. That did not occur, and Florence paid the entire assessment, as referenced in the payment documents 
which McGuire Woods has in its possession. As did the other plaintiffs. (JA 1263-91) This fact is entirely irrelevant 
to the issues before this Court, but McGuireWoods is making misleading arguments to the Court to sway favor for 
its wrongdoing. 
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McGuire Woods argues that it was only offered the chance to take over the defense four days 

before some settled with the IRS. It states this to imply that it did not have the opportunity to participate 

prior to the plaintiffs' settlements. This is incorrect. It is undisputed that McGuire Woods knew about the 

IRS assessment and were asked for their input from early on. (JA590-1,697,699-700,724,1569,1574) 

McGuireWoods, as experienced tax counsel, knew a settlement would be an issue eventually. There are 

documents between McGuire Woods and plaintiffs' IRS counsel, discussing the proceedings at various 

times, so it was kept abreast and, not once, did it take a more active role or ask for additional information. 

(JA590-1, 697,699-700,724,1569,1574) Not once did McGuireWoods make a peep saying, yes, we will 

help you defend against the IRS, or saying, plaintiffs, you should not consider settling with the IRS or we 

do not think you should settle with the IRS, or you are wrong to seek to settle with the IRS, or you will 

surely win ifyou continue to fight the IRS. Plaintiffs' IRS counsel testified that early on asked 

McGuireWoods for their help and assistance, which it declined. (JA696-7,724) While McGuire Woods 

denies this took place in its brief, that is at best a disputed fact and a credibility issue and McGuireWoods 

cannot rely upon its version of disputed facts to support a motion for summary judgment. 

Even if there were not such a request, for McGuire Woods to sit back, offer the plaintiffs no help, 

knowing what was happening, and offer no objection to a settlement at any time from the beginning ofthe 

assessments to the end, knowing that a settlement would be an issue at some point, and then argue the 

plaintiffs are barred because they settled, is unconscionable. Being given the opportunity for input 

throughout, and later to step in and take over the defense to fix what it had done, knowing the tight 

deadline, and declining to do so, for whatever reason, is further unconscionable behavior. From the day 

McGuire Woods learned of the assessments, it should have immediately stepped in to try to mitigate the 

damages it caused to the plaintiffs. Any honorable law firm, seeing what was written in that IRS report 

about it providing a grossly inadequate tax opinion with no legal analysis or cites to authority, would have 

stepped up and helped its clients, paid or not. Because it did not, when it could have, McGuire Woods 

cannot now complain that the plaintiffs' settlement bars their claims. 

1. Petitioners have not waived any argument on causation. 
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Defendants argue that the plaintiffs waived certain of their arguments on causation because, while 

they argued that they could show causation to the trial court, and supported it with authority, they 

provided additional authority for the causation argument in their brief to this Court. A party is not 

precluded from providing additional authority for a position taken in the lower court. From the order 

written by McGuireWoods and entered by the Court granting summary judgment, it was clear that it had 

ignored basic tenants of "but for" and proximate causation, both generally and in the context of a legal 

negligence action, necessitating that those issues be addressed in detail before this Court. In the motions 

for summary judgment before the trial court, the defendant asserted many more bases for summary 

judgment than it did before this Court, which, while unsupported, required the plaintiffs to address all of 

them in the one brief to the lower court. The brief needed to be manageable in length. 

2. Superseding and intervening cause analysis is required for a proper determination of causation. 

Defendants claim that they are not obligated to prove superseding or intervening cause. 

However, this is what the jurisprudence says needs to be done. As explained in petitioners' initial brief, 

they can show "but for" and proximate causation because they can show that they would have been 

ultimately better off in the underlying transaction in a world where the defendant-attorney's purported 

negligence had never occurred, which according to the leamedjurisprudence, is the plaintiffs' burden of 

proof on causation in a transactional malpractice case of this type. Mahaffey, "Cause-In-Fact and the 

Plaintiff's Burden ofProofwith Regard to Causation and Damages in Transactional Legal Malpractice 

Matters: The Necessity ofDemonstrating the Better Deal," 37 Suffolk U. L.Rev. 393,436-37 (2004) 

(internal citations omitted). The causation element requires proof that the plaintiff would not have 

suffered harm, or would have obtained a better result absent the alleged negligence ofthe attorney, or that 

the result would have been different except for the negligence. See Fishman v. Brooks, 487 N.E.2d 1377, 

1380 (Mass. 1986). Plaintiffs may prove the "no deal" scenario, where the plaintiffs show they would 

have been better off ifthey had walked away from the transaction and would not have done it had they 

known about the alleged negligent provision. See Viner v. Sweet, 30 Cal. 4th 1232, 1241, 70 P.3d 1046, 
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1052 (2003). The causation or "case within a case" decision the jury makes is what the outcome for the 

plaintiff would have been had the defendant not been negligent and, if that outcome was more favorable 

to the plaintiff than what did occur, the defendant caused the plaintiffs damages. 

Here, the plaintiffs assert, with undisputed evidence, that had McGuire Woods advised them of the 

risks of the transaction and the legal doctrines of transferee liability, step transaction, son ofboss 

transactions and economic substance doctrine, they would not have done the deal. This is supported by 

testimony of every plaintiff. The plaintiffs clearly survive summary judgment on causation in the "case 

within a case," "no deal" transactional malpractice setting12 because there are defmitely genuine issues of 

material fact. The Calvert plaintiffs were not even a party to the original will, and would not have an 

option to walk away from its terms. 

McGuireWoods does not explain how a plaintiff goes about proving causation in a legal 

malpractice claim of this type. It just argues that the plaintiffs cannot carry their burden ofproving that it 

proximately caused their damage because they are not allowed to. As its sole basis for this argument, it 

says that Calvert directs that settlement prevents them from proving proximate cause. In other words, an 

across the board, automatic bar no matter the type of case or the facts of that case. What Calvert said 

was, under the facts of that case, the plaintiffs could not factually show causation because they settled. In 

other words, after they settled, there were not sufficient facts left to show causation. Calvert does not say 

that the plaintiff was prohibited from proving causation because, any time there is a settlement, a plaintiff 

is not permitted to present proofof causation. 

Since there exists genuine issues of fact as to "but for" also called "cause in fact" causation, the 

Court then examines proximate cause. "Only when the attorney alleges that the chain of causation has 

been severed by an independent intervening cause should there be any discussion or consideration of 

whether the attorney's negligent act was the "proximate cause" of the plaintiffs injury, i.e., whether the 

attorney's breach "foreseeably and substantially" caused the injury." Labair v. Carey, 367 Mont. 453, 

12 McGuireWoods argued to the Court below that it must grant summary judgment because plaintiffs' claims 
required a determination ofa "case within a case." The Court below apparently agreed. However, this is what is 
usually done in legal malpractice claims. 
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461-2,291 P.3d 1160, 1166 (2012). The analysis here is whether, under the facts of this particular case, 

the settlement of the plaintiffs was an intervening and, if intervening, a superseding cause.13 

An independent intervening cause is a cause which interrupts the natural sequence of events, 

turns aside their cause, prevents the natural and probable results of the original act or omission, and 

produces a different result, that could not have been reasonably foreseen. before a fmding can be made 

that there is an intervening cause of plaintiffs' injuries and damages that would relieve a defendant of 

liability for its breach of the standard of care, there must be a/actual fmding by a preponderance of the 

evidence that: 

1. Such acts, conducts, omissions or breach constituted a new effective cause which, 
a. was not reasonably foreseeable; 
b. operated independently of any other act; and 
c. making it, and only it, the proximate cause of the injury. 

As such, before any intervening cause or negligence of another may insulate the original wrongdoer or 

tortfeasor from liability by breaking the proximate causation chain, it must be shown that the conduct, 

acts, omissions or negligence the defendant seeks to establish as an intervening cause were not reasonably 

foreseeable by the defendant as a result of his conduct, acts or omissions. lfthe defendant's acts set in 

motion the primary cause of the plaintiffs' injuries, such original or joint tortfeasor is responsible, even 

for subsequent negligence of another, if such negligence was reasonably foreseeable. See Robertson v. 

Lemaster, 301 S.E.2d 563 (JI.Va. 1983), Lester v. Rose, 147 W.Va. 575, 130 S.E.2d 80 (1963), Perry v. 

Melton, 299 S.E.2d 8 (JI.Va. 1982), American Telephone and Telegraph Co. v. Ohio Valley Sand Co., 

131 W.Va. 736, 50 S.E.2d 884 (1948), Evans v. Farmer, 148 W.Va. 142, 133 S.E.2d 710 (1963). Here, it 

was reasonably foreseeable by the defendant that, when it committed negligence, that could lead to an 

IRS assessment and was reasonably foreseeable that the plaintiffs would be put in the position to need to 

settle. 

13 Some case law tends to use the term intervening and superseding cause interchangeably. In other cases and as 
stated in the Restatement (Second) ofTorts, an intervening cause does not cut off liability ofthe tortfeasor imIess it 
is determined to be a superseding cause. The concepts are the same regardless ofwhich terminology is used. 
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The prior cases from this Court looked at all of the facts of the case and decided, under proximate 

cause analysis, was it fair to hold the defendant accountable, looking at the degree of the negligence, as in 

Sells, to the foolish conduct of the plaintiff, as in Burnworth. and the burden on the plaintiffs in 

continuing the case as opposed to settling, as in Calvert. What all three of these cases did, at the core, was 

decide whether what the plaintiffs did in settling was reasonable under those facts. While plaintiffs 

believe that most of these issues should be decided by ajury, even a court decision on the issues falls in 

the plaintiffs' favor. Here, the wrongdoing ofMcGuire Woods, in its grossly inadequate tax opinion and 

in failing to check out the buyer when asked, and in its behind the scenes dealings with the buyer entities, 

and in its acknowledgments of the risks posed by the transaction in its files, but not told to the plaintiffs, 

and in its express representations and promises to the plaintiffs, make it fair to hold them accountable. 

The plaintiffs were not foolish to settle given the risks of having to pay millions of dollars and hundreds 

of thousands in costs involved. The burden on the plaintiffs to continue to litigate, as opposed to settling, 

was huge here and they could not reasonably afford it, even if they wanted to continue. 

This isn't a case where an attorney is required to draft litigation proof documents. It is a case 

where an attorney is asked specifically to advise the plaintiffs of the risks that the IRS would disregard the 

transaction and, in response, the attorney essentially told them there was no risk. It is an affirmative, or at 

least negligent, misrepresentation case. If McGuire Woods had told the plaintiffs of the risks as the 

standard of care required, and then the plaintiffs went through with it anyway, and then the plaintiffs were 

assessed by the IRS and settled, it would be a different case. This is not a case where an attorney is being 

held responsible for "every mistake made in his or her practice," as discussed in Calvert, it is a case 

where the attorney failed and misrepresented facts with regard to the core issues with which it was 

charged. 

In addition, this is a case where an attorney failed in its duties outside of any document it drafted, 

when it failed to check out the bona fides of the buyer when expressly asked, or at least tell the plaintiffs 

that it was not doing it. This has nothing to do with drafting documents, litigation proof or not. 
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Plaintiffs are not suing McGuire Woods simply because they were sued. They are not claiming 

that they are entitled to damages solely because they were sued. They are suing McGuireWoods because 

it failed to advise them, when that was their specific job to do, of the very risks that came to pass and 

resulted in their damages. Do you think that ifMcGuire Woods had simply just sent the Son of Boss 

notice to the plaintiffs, even without commenting at all, that the plaintiffs, including a former president of 

the Virginia state bar, would have gone near that transaction? At the very least, a jury should be deciding 

this, not the court on summary judgment. 

McGuireWoods claims it needed the Tax Court to make a decision against the plaintiffs to 

determine whether its advice about the risks of the transaction and the bona fides of the buyer met the 

standard of care. Plaintiffs here do not need a judicial determination of their IRS liability to determine the 

validity of their claims of causation against McGuire Woods. Instead, just like a medical negligence case 

or any case within a case determination, the jury determines what happened, i.e., what advice was given, 

compared to what should have happened, i.e., what advice should have been given, and what most likely 

would have happened in absence the attorney negligence, i.e., no deal would have taken place, and 

determines what the economics of no deal would have been compared to what they are. At best, if the 

jury decides that settlement was not a proper attempt at mitigation ofdamage by the plaintiffs, then it can 

adjust its verdict accordingly. Importantly, none of this requires a tax court determination. 

The tax court would not have decided whether McGuire Woods properly advised the plaintiffs and 

would not have decided whether its failure to do so led the plaintiffs to undertake the deal leading to the 

assessment, and would not have decided what damages occurred as a direct and proximate result. A tax 

court assessment of damages or loss to the plaintiffs is by no means required by long standing damages 

jurisprudence. Nor is it required by considerations of public policy, which dictates that plaintiffs should 

not keep themselves in harm's way. Were the plaintiffs to set back and get hit with multimillion dollar 

damage assessment and then go after the law firm to reimburse them, instead of settling at a much lower 

amount, defendants would have argued that they did not reasonably mitigate their damages. 
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If the trial court's decision stands, then no attorney who prepares a tax opinion can be held 

accountable for negligence, no matter how egregious, because the result of a negligent tax opinion is 

always an IRS disregard of it, and, according to McGuire Woods, being sued by the IRS is never a basis 

for a civil suit. This argument is contrary to cases across the country, as cited in petitioner's initial brief. 

3. The effect of the Circuit Court's order is to require the Petitioners, including named petitioner 
Kay, LLC, to spend unlimited funds to litigate the IRS Assessment through at least the tax court, 
and keep themselves in harm's way, and risk losing multi-millions of dollars. 

Defendant now argues, because it believes it suits its position on appeal, that the plaintiffs would 

not have needed to afford to litigate appeals in order to maintain a claim against McGuire Woods. It now 

claims that a "final judgment" does not include appeals. It makes this argument in hopes to lessen the 

obvious violation of public policy and unfairness of requiring an injured party to have access to and spend 

hundreds of thousands of dollars before the injured party can maintain a negligence claim. It does not 

specify what it believes would constitute a fmal judgment. Assuming it now takes the position that a tax 

court decision would be a fmaljudgment, a filing in the tax court is, in essence, an appeal of the 

determination of the IRS because the tax payer must pay the tax assessment, and then petition the tax 

court for a refund, just like an appeal from a civil judgment in circuit court. According to McGuire Woods, 

plaintiffs must be able to afford and come up with the money to pay the damages it caused up front, and 

be able to afford to spend hundreds of thousands of dollars in attorney fees, again up front, before 

claiming legal malpractice and, even then, it argues plaintiffs carmot be reimbursed for the attorney fees. 

Again assuming it means only a tax court decision, the plaintiffs already spent approximately a 

half a million dollars before any appeal stage and would have had to spend unlimited amounts more to 

obtain a tax court decision, keep themselves in harm's way, and risk losing multi-millions of dollars. 

Thus, the plaintiffs argument, that they should not be required to pay unlimited sums of money and risk a 

catastrophic loss in order to pursue a legal malpractice claim, applies whether an appeal is taken or not. 

McGuire Woods tries to distinguish the many cases from across the country where settlements 

were held not to bar legal malpractice claims. It either fails to do it (see FN7 of its brief), or does it by 

misrepresenting what the case says. For example, in its discussion ofCrestwood Cove Apts. Bus. Trust v. 
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Turner, 64 P.3d 1247 (Utah 2007), it claims that the Utah Supreme Court ruled that a settlement did not 

bar a malpractice suit because the trial court proceedings were complete. It cites Crestwood at p. 1254 for 

this representation. Crestwood does a very lengthy discussion of why abandonment doctrine (i.e. 

settlement barring legal malpractice claims) is generally not a good idea, and that most cases should and 

can be decided on traditional causation principles, including the case it was deciding, but nowhere on 

page 1254 does it say that it was ruling the way it did because the trial court proceedings were complete. 

McGuireWoods claims that in Peat, Marwick, Mitchell & Co. v. Lane, 565 So. 2d 1323, 1327 

(Fla. 1990), the Florida Supreme Court did not state that the Lanes settled with the IRS. The precise 

statements from Peat are these: "On March 17, 1981, the Internal Revenue Service sent the Lanes a 

''Ninety-Day Letter," or Notice of Deficiency, [just like the Kay plaintiffs] informing them that it had 

determined that there were deficiencies in their 1976 and 1977 tax returns because of the claimed 

deductions for the partnership losses." and "Subsequently, the Lanes agreed to the entry of a stipulated 

order, dated May 9, 1983, which required them to pay a tax deficiency amount agreed to by them and the 

IRS." Id at 1324. The tax court entered an order acknowledging the stipulation to pay. If this is not a 

settlement of an IRS assessment, then what is it? Whether you call it a stipulation or a settlement, it the 

same thing the plaintiffs here did-they received a notice of deficiency and later settled or stipulated to 

pay an amount to the IRS. While it is true that the court stated that the Lanes did not suffer redressable 

harm until the tax court entered judgment against them, it meant the entry of the stipulated order agreeing 

to pay, meaning settlement. Id at 1325. The Florida Supreme Court allowed the case to proceed after that 

stipulated payment. Id at 1327. The plaintiffs simply say that the Court should read Peat carefully and 

see if what the plaintiffs says about settlement is true or what McGuire Woods says about it is true. 

This is reflective of McGuireWoods's conduct in this case from the time it started representing 

the plaintiffs up to its appeal before this court-say what suits it at the time to get what it wants. Say 

what suits it to "fast track" the deal and get the plaintiffs to sign on the dotted line; say what suits it to the 

federal district court to try to get removal; say what suits it to the trial court to try to (and succeed) in 

getting summary judgment, representing as established in its favor disputed issues of fact, and adding 
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things to the order that the court did not rule upon in hopes to (and succeeding in) getting the entire case 

dismissed; and say what suits it to this court, overstating the scope of holdings and misstating others, in 

hopes to sustain summary judgment. 

C. The Circuit Court erred in making factual findings in direct contradiction to its prior factual 
findings, when nothing factually changed on the issue during discovery and decided those disputed 
facts in favor ofthe moving party in granting summary judgment. 

McGuire Woods states that at the time it filed its first motion for summary judgment there was 

only one deposition and that, since then, 26 depositions have been done and many documents produced. 

It uses this as the reason for the lower court entering orders with opposite fmdings of fact and conclusions 

of law. While it is correct that many depositions were taken and documents produced after the first order 

denying summary judgment, McGuire Woods fails to identify one new fact that is material to the 

settlement issue that is different from the facts the trial court found precluded summary judgment on the 

same issue in its first order. This is because, with regard to the settlement issue, no new material facts 

were discovered after the first order correctly denying summary judgment. 

McGuire Woods argues that the plaintiffs did not identify the specific contradictory findings in the 

Court's orders. Reading the court's analysis and fmdings in the section on voluntary settlement in the 

frrst order, and conclusion that: "When giving plaintiffs' evidence the benefit of the inferences as reqUired 

of the Court, the Court FINDS that the plaintiffs have offered sufficient evidence, which creates genuine 

issues of material fact ... that the negligence proximately caused plaintiffs' damages" despite the 

settlement, JA30, JA 28-37, and comparing it to the order granting summary judgment on the very same 

issue, JA8-10, and they are on all fours contradictory and there is not one new fact cited for the 

contradiction. 

D. The Circuit Court erred in dismissing petitioners' claims of fraud, negligent misrepresentation, 
and joint venture. 

McGuireWoods argues that plaintiffs' claims for fraud, misrepresentation and joint venture 

should be dismissed because ofCa/vert and Burnworth. Neither ofthese cases dealt with a claim of· 

fraud, misrepresentation or joint venture. 
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As the court below held in its fIrst order denying summary judgment on the issue ofjoint venture: 

"The Court FINDS that McGuire Woods did not make a proper showing to demonstrate that there is no 

issue of disputed fact. 14 In addition, the plaintiffs presented records indicating that McGuire Woods was 

involved in other transactions with ICA, other than the one at issue here. Plaintiffs submitted emails 

directly between McGuireWoods and the buyer. In one communication between the buyer and 

McGuireWoods, they discuss squeezing out minority shareholders of the Kay Company and the buyer 

asks McGuire Woods to remove the confIdentiality clause in the stock purchase agreement as this is a ''test 

for tax shelter." These documents create a question of fact as to whether this was a j oint venture between 

McGuireWoods and the buyer entities that cannot be resolved by summary judgment." (JAI2-49) While 

the court dismissed the entire case in its order granting summary judgment, it did not make any contrary 

fmdings with respect to joint venture and the facts were the same. There was a genuine issue as to 

whether McGuire Woods was in a joint venture with the buyer entities and, therefore, liable for their 

fraud. 

Causation in a fraud and misrepresentation claim simply requires a plaintiff to show that a 

plaintiff relied on the fraudulent conduct and sustained a detriment. See Kessel v. Leavitt, 204 W.Va. 95, 

127,511 S.E.2d 720, 752 (1998); Stanley v. Sewell Coal Co., 169 W.Va. 72, 76,285 S.E.2d 679,682 

(1981). There was clearly sufficient evidence to show a detriment to the plaintiffs. 

Finally, if causation is no different in a fraud or misrepresentation claim than in a legal 

negligence claim, as McGuire Woods argues, then the arguments showing that a plaintiff can prove 

causation in a transactional, no deal malpractice claim despite a settlement, apply equally here and 

summary judgment was improper. 

E. The Circuit Court erred in dismissing Jennie Graham's case because she sustained compensable 
damages due to the tortious conduct of McGuireWoods. 

14 See Dawson v. Allstate Ins. Co., 189 W.Va. 557,433 S.E.2d 268,275-276 (1993) (Court holding that nonmovant 
need not respond to summary judgment motion where moving party has failed to establish either the absence of a 
genuine issue ofmaterial fact or its entitlement to judgment as a matter oflaw. 
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McGuireWoods argues that because the Jennie Graham fought the IRS and won, that she received 

the exact result McGuireWoods forecast, i.e., promised. Not true. If the exact result McGuireWoods 

forecasted would have occurred, then Jennie Graham's husband would never have been assessed by the 

IRS. If the exact result that McGuireWoods forecasted would have occurred, then her husband James 

would never have had to die still worrying about him or his family having to pay a huge tax assessment 

he could not afford to pay. Ifthe exact result that McGuire Woods forecasted would have occurred, then 

Jennie Graham would never had to pay attorney fees. It says that she paid a little over $24,000.00 in fees, 

as if that w~re no money at all. Her win was not a win, it was only a smaller loss. 

It was only because James died in the interim that she won. If not, they would have been in the 

same predicament as the other plaintiffs, forced to settle or risk catastrophic loss and unlimited costs. 

What is clear is that McGuire Woods is claiming, if a plaintiff settles, the claim is barred, and if a 

plaintiff does not settle, the claim is barred. The only scenario where McGuireWoods says it can be held 

accountable for its negligence, misrepresentation and fraud, is if the plaintiffs came up with the money to 

pay the (millions in) IRS assessments, came up with the hundreds of thousands to pay in attorney fees and 

costs to litigate, and then litigated through the tax court and lost and then paid millions of dollars in 

assessments, interest ~d penalties. Plaintiffs could fmd no case in the country that required such a high 

burden to maintain a legal negligence claim, or a fraud or misrepresentation claim. 

In addition, the trial court, who ruled from the bench, never ruled that Jennie Graham's claims 

were barred or that they should be dismissed,just like it never ruled that plaintiffs' claims of fraud, 

misrepresentation and joint venture should be dismissed. (JA2062-92) This was inserted in the orderby 

McGuireWoods afterward. The court below signed it over plaintiffs' objections. 

F. The Circuit Court's order, finding all issues of material fact in favor of Respondents, was 
improper. 

In granting summary judgment, the Court's order decided nearly every disputed fact in favor of 

McGuireWoods·. The reason the plaintiff did not list all ofthem specifically is because they are too . 

numerous to list. Reading the plaintiffs' briefs, the defendant's briefs, the first order denying summary 
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judgment, and the second order granting summary judgment, and you can see that, in the second order, all 

disputed facts were resolved in McGuireWoods's favor, not the plaintiffs. The factual findings in the 

second order were nearly verbatim excerpted from McGuire Woods briefmg, which is not proper when it 

is the moving parties' version of disputed facts. 

McGuire Woods does not even really disagree that this is true, it only argues that the error is not 

material, because the plaintiffs proof failed on the (factual) issue of causation. In other words, it argues 

that it was harmless for the court to decide nearly all disputed facts in defendant's favor because the 

plaintiffs disputed version of the facts on causation was decided in the defendant's favor. With respect 

to causation, plaintiffs assert that they would not have gone through with the deal had McGuireWoods 

done its job and properly advised them of the risks involved and had checked out the buyer as requested, 

that they would have been better off if they had not gone through with the deal, and asserted the amount 

and nature of the resulting damages. The court below resolved all of these disputes in favor of 

McGuireWoods in granting summary judgment. 

IV. CONCLUSION 

WHEREFORE, the petitioners, by Counsel, respectfully request that the respondent's cross 

assignment of error be denied, that the order granting summary judgment be reversed, and the claim be 

remanded to the trial court for further proceedings consistent with this Court's ruling and for such other 

relief as they may request and is deemed proper and just. 

JOHN F. KAY, JR., et al.
/' /~!Jt By Counsel

_..f.l:-,,~~:::c.4~4-....!.::=:::L~:::2::.~~lfP'I 
K41 y lswick all 
West Virgini State Bar No. 6578 
Marvin W. Masters 
West Virginia State Bar No. 2359 
The Masters Law Firm Ie 
181 Summers Street 
Charleston, West Virginia 25301 
(304) 342-3106 
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And 

Mark A. Ferguson 
West Virginia State Bar No. 1182 
Sprouse & Ferguson, PLLC 
230 Capitol Street, Suite 300 
Charleston, West Virginia 25301 
(304) 342-9100 
Counsel for Plaintiffs 
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