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PETITIONER'S BRIEF 


I. CERTIFIED QUESTIONS 


The United States District Court for the Northern DistrIct of West Virginia issued an Order 

of Certification (JA-OOO 1), certifying the following two (2) questions to this Court. 

1. 	 Does W. Va. Code § 55-7E-3, which abrogates Mason County Bd. ofEduc. v. State 
Superintendent ofSch., 170 W. Va. 632,295 S.E.2d 719 (1982), apply to a wrongful 
discharge case under the West Virginia Human Rights Act, W. Va. Code § 5-11-9(1), 
where the plaintiff employee was discharged on September 3,2013, the effecti ve date 
of the statute is June 8, 2015, and the case is set for trial after June 8, 2015?1 

2. 	 Does W. Va. Code § 55-7-29, which limits punitive damage awards, apply to a 
wrongful discharge case under the West Virginia Human Rights Act, W. Va. Code 
§ 5-11-9(1), where the plaintiff employee was discharged on September 3,2013, the 
effective date of the statute is June 8, 2015, and the case is set for trial after June 8, 
2015? 

II. 	 STATEMENT OF THE CASE 

A. 	 Procedural History 

Helio Martinez filed his Complaint in this West Virginia Human Rights Act wrongful 

discharge case in the Circuit Court of Harrison County. JA-0009. The employer, Asplundh Tree 

Expert Co. ("Asplundh"), removed the case to the United States District Court for the Northern 

District of West Virginia and filed its Answer. JA-0080. The case proceeded through discovery. 

On or about December 7,20 16, Asplundh filed two pretrial motions: Defendant's Motion in Limine 

No.6 and Defendant's Motion to Apply West Virginia Code § 55-7-29. JA-0026; JA-0032. These 

motions respectively raised the issues presented in the two certified questions set forth above. 

Subsequently, the parties jointly requested that the federal district court certify the above questions 

to this Court. The federal district court then prepared and submitted to this Court its Order of 

Certification to the Supreme Court of Appeals of West Virginia ("Certification Order"). JA-OOO 1. 

The Court then scheduled this matter for oral argument under Rule 20 of the Rules of Appellate 

Procedure. 

I The Certified Question references W. Va. Code § 55-7E-3. However, as demonstrated by the rest 
of the question, it only encompasses § 55-7E-3(a), the subsection that abrogates Mason County. 



B. Statement of Relevant Facts 

Helio Martinez, a Hispanic individual from Puerto Rico, began working for Asplundh in 

September 2011. In 2013, he was the foreman of a crew made up of himself and three other 

Hispanic employees. JA-0039. Mr. Martinez contends that Asplundh management considered him 

to be a good employee who motivated his crew to do good work. JA-0056. Although he is an 

American citizen from Puerto Rico, management employees, including Terry McFarlan, his 

immediate supervisor, referred to him and his crew as the "Mexican Crew." JA-0039-40, JA-0048

49; JA-0066. In fact, no member ofhis crew was Mexican. JA-0040. Moreover, other crews were 

referred to by the foreman's name, not by nationality, let alone an inaccurate nationality. JA-0048. 

Mr. Martinez complained to his supervisor, Mr. McFarlan, about McFarlan's "Mexican" comments, 

but the misconduct continued. JA-0040. Mr. Martinez also contends that the non-Hispanic crews 

were given better equipment to do their work than his Hispanic crew and that another foreman told 

Mr. Martinez that all Hispanic crews should go back to where they came from. JA-0038-42. 

On September 3, 2013, Asplundh accused Mr. Martinez of theft in front of his co-workers 

and publicly fired him without ever giving him an opportunity to respond to the charge that he was 

a thief or to view the evidence against him. JA-0049; JA-0058-59, JA0061. Supervisor McFarlan 

has testified that he fired Mr. Martinez in front of other employees because he feared that 

Mr. Martinez would become violent. However, Mr. McFarlan admitted in his deposition that he had 

never known Mr. Martinez to be violent and could not identify anything about Mr. Martinez that 

made him think Mr. Martinez would be violent. JA-0058-59. 

Asplundh initially claimed that Mr. Martinez was specifically fired for stealing along with 

his entire Hispanic crew, including one member who was across the street using the bathroom when 

the alleged theft occurred. JA-0065 ("was caught stealing"); JA-0043; JA0062. However, Asplundh 

later changed its allegation, claiming that Mr. Martinez had not actually stolen anything himself, but 

that a surveillance video showed he was aware that two members of his crew had stolen a phone 

charger. JA-00S1; JA-0064. However, the only surveillance video that allegedly supports 

Asplundh's firing decision inexplicably disappeared while in the defendant's possession even though 
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Mr. Martinez's counsel had promptly requested by letter that Asplundh preserve the video evidence. 

JA-0052-55; JA-60; JA-0065. 

Mr. Martinez filed this suit on January 21, 2015, contending that the decision of Asplundh 

to fire him was because ofhis race, national origin and/or ancestry in violation of the West Virginia 

Human Rights Act, W. Va. Code § 5-11-9. JA-0009, lA-OOll. 

C. The West Virginia Statutes at Issue 

The Certified Questions involve two statutes enacted by the Legislature in 2015. Each had 

an effective date of June 8, 2015. The statutes changed the existing law of damages in two areas. 

The first statute, W. Va. Code § 5 5-7E-3, abrogated the malice exception to the law regarding 

a discharged employee's duty to mitigate damages in a wrongful discharge case.2 This exception to 

the duty to mitigate was established in Mason County Ed. ofEduc. v. State Superintendent oISch., 

170 W. Va. 632,295 S.E.2d 719 (1982). In Mason County, this Court concluded that an "employer 

is estopped from asserting the employee's duty to mitigate [damages] where the termination of 

employment was malicious." 170 W. Va. at 637; 295 S. E.2d at 724. This Court adopted this rule 

"to discourage malicious discharges." 170 W. Va. at 638,295 S.E.2d at 725. 

Mason County had been the law in West Virginia for almost 35 years and was the applicable 

law on both September 3, 2013, the date Mr. Martinez was fired, and January 21,2015, the date that 

he filed his Complaint. JA-OOIO-OOII. The availability of damages for lost wages without 

mitigation under Mason County is one of the considerations that attorneys and their clients rely upon 

when deciding whether to pursue a civil action for wrongful discharge. By abrogating the Mason 

County malice exception to the law of mitigation, W. Va. Code § 55-7E-3(a) substantially altered 

2 W. Va. Code § 55-7E-3(a) states: 
In any employment law cause of action against a current or former employer, 
regardless ofwhether the cause ofaction arises from a statutory right created by the 
Legislature or a cause ofaction arising under the common law of West Virginia, the 
plaintiff has an affirmative duty to mitigate past and future lost wages, regardless 
of whether the plaintiff can prove the defendant employer acted with malice or 
malicious intent, or in willful disregard of the plaintiffs rights. The malice 
exception to the duty to mitigate damages is abolished. Unmitigated or flat back pay 
and front pay awards are not an available remedy. Any award of back payor front 
pay by a commission, court or jury shall be reduced by the amount of interim 
earnings or the amount earnable with reasonable diligence by the plaintiff. It is the 
defendant's burden to prove the lack of reasonable diligence. 
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the damages available to employees who have been wrongfully discharged and who act in good faith 

and with reasonable promptness to mitigate damages, as in Mr. Martinez's case. Thus, because 

W. Va. Code § 55-7E-3(a) abrogates the malice exception to the law of mitigation, retroactive 

application of this statute would substantially alter the damages available to Mr. Martinez.3 

The second statute, W. Va. Code § 55-7-29(c), caps punitive damage awards to "four times 

the amount of compensatory damages or $500,000, whichever is greater."4 Prior to the enactment 

of § 55-7-29(c), there was no monetary cap on a punitive damage award that was otherwise 

consistent with the relevant case law. Retroactive application of this limitation diminishes 

Mr. Martinez's claim for punitive damages against Asplundh's for, inter alia, its racially hostile 

animus toward him, its conduct in publicly accusing him ofbeing a thief, its decision to fire him in 

3 The federal district court, in footnote 1 at page 5 of its Celtification Order, suggests that 
Mr. Martinez has no claim under Mason County because "actual wages received, regardless oftheir source, 
are always an offset to damages ... " JA-0005 (quoting Mason County, 170 W. Va. at 638, 295 S.E.2d at 
725). In other words, the federal district court suggests that Mason County may require that earned wages 
be deducted from back pay even where the discharge is malicious. Although this issue is not presently before 
the Court, plaintiff notes that the federal district court's analysis is based upon a mistaken reading ofMason 
County. 

The Mason County opinion addresses two different issues. First, it articulates the general rules 
governing mitigation of damages. See, e.g., Mason County, 170 W. Va. at 636-637, 295 S.E.2d at 723-725. 
Second, it addresses mitigation in the event the discharge was malicious, as explained in Syllabus Point 2, 
which states that "{u/nless a wrongful discharge is maliciolls, the wrongfully discharged employee has a 
duty to mitigate damages by accepting similar employment to that contemplated by his or her contract if it 
is available in the local area, and the actual wages received, or the v: ages the employee could have received 
at comparable employment where it is locally available, will be deducted/rom any back pay award." Id. 
at 633, 295 S.E.2d at 721 (emphasis added). The language relied upon by the federal district court to 
conclude that "actual wages received, regardless of their source are always an offset to damages," addresses 
mitigation in cases where the discharge was not malicious and ignores the thrust of Mason County, which 
addressed the absence of a duty to mitigate when the discharge was malicious. Compare JA-0005 (relying 
on language in Mason County that addresses mitigation where the discharge was not malicious) with Mason 
County 170 W. Va. at 633,295 S.E.2d at 721. Indeed, the words "unless a wrongful discharge is malicious" 
at the beginning ofthe sentence make it clear that actual wages will be deducted from a back pay award onZv 
if discharge was not malicious. Mason County, 170 W. Va. at 633,295 S.E.2d at 721. 

Were the federal district court correct, a plaintiff who did not mitigate damages would receive back 
pay in the case ofa malicious discharge, but a worthy plaintiff who did seek and find alternative employment 
in the case of a malicious discharge would not benefit from the law intended to discourage malicious 
discharges. More importantly, the employer who acted maliciously would be rewarded by having to pay less 
in lost wages solely because of the diligence of the employee who was maliciously discharged. Since the 
Mason County rule was intended "to discourage malicious discharges" (170 W. Va. at 638, 295 S.E.2d at 
725), the rule applied no less to plaintiffs who sought and secured replacement employment than those 
plaintiffs who failed or were unable to do so. 

4 W. Va. Code § 55-7-29 states:. 
(c) The amount of punitive damages that may be awarded in a civi I action may not 
exceed the greater offour times the amount ofcompensatory damages or $500,000, 
whichever is greater. 
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front ofhis co-workers, its doing so without giving him a chance to defend himself, and its insistence 

that it had video evidence which has inexplicably disappeared. 

The parties disagree as to whether the two statutes at issue apply to causes ofaction, such as 

that ofMr. Martinez, that arose prior to and were filed before their effective date. The resolution of 

that disagreement will affect the rights and liabilities of the parties with regard to damages that can 

be awarded in the trial of this case. 

III. SUMMARY OF ARGUMENT 

Both statutes became effective approximately twenty-one (21) months after Mr. Martinez was 

discharged from his job at Asplundh. Both statutes, if applied retroactively, would change the law 

of damages applicable to his case so as to substantially limit his potential recovery. Importantly, 

neither statute includes a statement that the Legislature intended the statute to operate retroactively. 

Therefore, as instructed by this Court in Public Citizen v. First Nat 'I Bank, the question is whether 

a change that decreases the damages that can be awarded to a plaintiff"diminishes substanti ve rights 

or augments substantive liabilities ... " Syl. Pt. 2, 198 W. Va. 329,480 S.E.2d 538 (1996). In the 

present case, the changes resulting from the enactment of W. Va. Code § 55-7E-3 and W. Va. Code 

§ 55-7-29(c) affect both the plaintiff's substantive rights and the defendant's substantive liabilities 

because they significantly impact the potential recovery in Mr. Martinez's wrongful discharge case. 

Because the statutes at issue diminish the plaintiff's right to damages and because they do not 

include a clear directive from the Legislature for a retroactive application, the statutes cannot be 

applied retroactively and the certified questions must be answered in the negative. 

The law on retroactivity is clear. In determining whether a statute is to be applied 

retroactively, a court must examine the text ofthe statute to discern whether the legislature addressed 

the question ofthe statute's retroactivity. Ifno legislative directive is found in the statute, the court 

must determine whether the statute would affect substantive rights and liabilities if applied 

retroactively. If it does, the statute is not applied retroactively. Syl. Pt. 2, Public Citizen, 198 W. 

Va. 329, 480 S.E.2d 538. Here, neither statute includes an explicit legislative directive for 

retroactive application, and both statutes diminish the substantive rights of the plaintiff. Thus, 
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neither statute should be applied retroactively to a claim that arose before the statutes went into 

effect. 

The analysis is the same whether the change favors the plaintiff or the defendant.s Certainly, 

defendants would argue that a new law increasing the defendant's exposure augmented substantive 

liabilities. However, there is no reason to treat new laws that effectively limit the damages that the 

plaintiff may be awarded any differently from new laws that increase the defendant's liability. In 

both cases, applying a change in the law ofdamages retroacti vely impairs the parties' expectations 

as to the law that will govern the case. To hold otherwise invites interest groups to seek retroactive 

legislative changes increasing or decreasing the availability ofdamages to favor their clients' interest 

in the anticipated litigation. Moreover, it introduces the unsavory incentive for parties to engage in 

dilatory tactics to benefit from a legislative session that may be particularly beneficial to their case. 

Traditionally, in cases involving a tortious injury, including a wrongful discharge case, the 

law that applies to the trial of a case is the law in effect when the cause of action arose. Such an 

approach assures the parties that the law of the case will not be subject to legislative changes as the 

case moves forward and that they can rely on the law in effect when the cause ofaction arose in their 

decisions about whether to file suit, about the value of the case, about the defendant's exposure, 

about whether to settle, and about the many other decisions made in the course of litigation. For 

example, the availability ofdamages for lost wages without mitigation under Mason County is one 

of the considerations that attorneys and their clients rely upon when deciding whether to pursue a 

civil action for wrongful discharge. The same can be said for the availability of punitive damages. 

To rule otherwise - particularly to adopt the approach urged by the defendant in federal 

district court - introduces chaos into the litigation process as p.cither party can be sure what law will 

apply to the award ofdamages at the time of trial and, indeed, the law may even change in the midst 

of trial or in the midst ofjury deliberations if a new statute becomes effective after the trial begins. 

Neither W. Va. Code § 55-7E-3 nor W. Va. Code § 55-7-29(c) was in effect when 

Mr. Martinez's wrongful discharge cause of action arose nor when the case was filed. Under 

5 In any given year, the plaintiffs and the defendant's positions could very well be reversed, 
depending on the Legislature'S agenda and composition. 

6 




existing law, neither statute applies to the present case or to any other case where the cause ofaction 

occurred prior to the effective date of the statute. 

Finally, the resolution of the issues raised in this case requires a simple and predictable rule 

so that litigation will not be necessary every time the legislature amends a statute affecting damages. 

That rule should, and case law already does, require a court to apply the law in effect when the cause 

of action arose where substantive rights are involved unless the legislature explicitly directs 

otherwise, subject to any constitutional limits on retroactive legislation.6 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to this Court's Scheduling Order, a Rule 20 oral argument has been set for 

May 16,2017. 

V. ARGUMENT 

A. Standard of Review 

This matter raises questions of law to be decided by this Court in response to two questions 

certified from the United States District Court for the Northern District of West Virginia. "A de 

novo standard is applied by this Court in addressing the legal issues presented by a certified question 

from a federal district or appellate court." Rich v. Simoni, 235 W. Va. 142, 146, 772 S.E.2d 327, 331 

(2015) (considering a question certified from the United States District Court for the Northern 

District of West Virginia). 

B. Introduction 

The two Certified Questions ask this Court to addr;;>.;s the appropriate legal analysis to 

determine whether a statute that modifies or abolishes existing law regarding damage claims applies 

to a cause of action that accrued prior to the statute's effective date. At least six West Virginia 

circuit courts have decided the issue raised by one or both of the certified questions in this case. All 

6 Statutes may also be subject to review under the Due Process Clause of the West Virginia 
Constitution. See, e.g., Syl. Pt. 7, State ex reI. Blankenship v. Richardson, 196 W. Va. 726, 729,474 S.E.2d 
906,909 (1996) (,'Where a workers' compensation claimant has been previously awarded permanent partial 
disability benefits that would have entitled the claimant to file for permanent total disability review, 
legislation that attempts to immediately preclude the claimant's substantive right to seek such review prior 
to the expiration of the ordinary ninety days provided in W. Va. Const. art. VI, § 30, violates principles of 
fundamental fairness embodied in the due process provisions ofW. Va. Const. art. III, § 10."). 
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but one of those courts have favored the position taken in this case by the plaintiff, addressing the 

issue raised by the certified questions and holding that the statutes are to be applied prospectively, 

not retroactively.7 Mr. Martinez does not argue that the circuit court decisions are precedents, but 

they do suggest an expectation that parties in litigation will be bound by the law in effect when the 

cause ofaction arose, not by a law passed almost two years later. When plaintiffs file a lawsuit, they 

know that the Rules of Civil Procedure may change, but they expect that the substantive law, 

including the law ofdamages, in effect when the cause ofaction arose will be the same law that will 

be applied to the case if and when it goes to trial. Similarly, when defendants file an answer, they 

expect to rely on the law in effect at the time the cause of action arose to remain the law of the case 

as both sides make litigation decisions about, for example, how much to invest in the case, whether 

to settle, how to assess the value of the case, and the extent of the defendant's exposure. 

F or this and other reasons, West Virginia law disfavors the retroactive application ofstatutes 

changing the applicable law. This Court's decisions recognize that statutes that modify substantive 

rights and liabilities cannot be applied retroactively unless those statutes explicitly provide for 

retroactive application. See, e.g., Syl. Pt. 2, Public Citizen, 198 W. Va. 329,480 S.E.2d 538 (1996). 

Both statutes diminish Mr. Martinez's substantive right to pursue damage claims based on the law 

in effect when his cause of action accrued and neither statute explicitly directs that it be applied 

7 The Honorable Philip Stowers is the judge who adopted the reasoning Asplundh urges upon this 
Court. JA-0093, Bradley v. Huntington BancShares, Inc., October 6, 2016, Order Granting in Part 
Defendants' Motions in Limine in Part, Civil Action No. 14-C-170 at pages 8-10 (Honorable Philip M. 
Stowers). However, Judge Stowers reached his decision without any apparent argumentfrom theplaintiff 
who "conceded" that both statutes applied in the case. As a result, Judge Stowers apparently heard only 
one side ofti,e argument. Id., JA-0098, JA-O 1 00. He relied largely on the same arguments that Asplundh 
presented in the federal district court. See discussion infra at 21-24, which addresses, in this case, some of 
the arguments relied on by Judge Stowers in Bradley. The Honorable Alan Moats reached a different 
conclusion although only W. Va. Code § 55-7E-3(a) was an issue in the case before him. JA-OI06, Kuhens 
v. ICG Tygart Valley, LLC, Circuit Court of Taylor County, Order Denying Defendant lCG Tygart Valley 
LLC's Motion to Exclude Evidence Concerning Unmitigated Front Pay, Civil Action No. 14-C-65, 
(Honorable Alan Moats). The other circuit court judge who decisions against the retroactive application of 
one or both statutes included: JA-0144, Bryant v. Elk Run Coal Company, Inc., Circuit Court of Logan 
County, Order Denying Motion for Bifurcation of Trial, Case No. 13-2-108, July 28, 2015 (Honorable 
Eric H. O'Briant); JA-0119, JA-0120-0125, Excerpt from Pre-tria! Motions Transcript, October 14,2015 
(Honorable Joanna Tabit); JA-O 130-131, Parrish v. Star Communications, Inc., Civil Action No. 15-C-40, 
March 8, 2016 (Honorable Thomas C. Evans, III); JA-0135-136, Doly v. Chembio Shelter, Inc., Pre-Trial 
Order, Civil Action No. 15-C-251-K, January 29, 2016 (Honorable H. L. Kirkpatrick, III). 
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retroactively. This analysis ensures that the substantive law of a case will not be altered with each 

new statute passed by the legislature. 

Despite the expectation of and need for predictability in the law applicable to the case, 

Asplundh argued, in the federal district court, that the law that applies to punitive damages is the law 

in effect at the time thejury awards the plaintif/punitive damages. 8 It justified this conclusion by 

reasoning that changes in the law of punitive damages do not affect vested rights because the 

plaintiffhas no vested right to punitive damages until the jury awards those damages at trial. See, 

e.g., JA-0034. ("So, if Plaintiff is to ever have a vested right to punitive damages, this can occur no 

sooner than during the trial of this matter."); lA-0035 ("Defendant is not seeking retroactive 

application of the statute."); JA-0029 ("Here, Asplundh does not seek to apply the statute 

retroactively."). In other words, Asplundh did not argue that the statutes could, under existing 

8 The statute also changes the burden of proof for punitive damages from "preponderance of the 
evidence" to "clear and convincing evidence," articulates the standard for awarding punitive damages, and 
provides for the bifurcation of the trial to separate liability and compensatory damages from punitive 
damages. W. Va. Code § 55-7-29 (a)- (b). Mr. Martinez's argument on punitive damages, however, focuses 
on the cap on damages at § 55-7-29(c). 

As discussed infra. retroactive application of statutory changes may apply where the change is 
procedural, but not where the change diminishes substantive right':. Mr. Martinez acknowledges that the 
statutory provision for bifurcation of a trial is the kind of procedural change that courts apply retroactively 
even in the absence ofa legislative directive to do so. The punitive damage procedural rules applicable prior 
to the enactment of these provisions is summarized in Robin Jean Davis & Louis J. Palmer, PUNITIVE 
DAMAGES LAW IN WEST VIRGINIA (2010), www.courtswv.gov/PunitiveDamages201 O.pdf. 

The statutory change in the burden of proof from "a preponderance of the evidence" to "c1ear and 
convincing" presents a closer question as such a change in the burden ofproofcan certainly "attach new legal 
consequences to events completed before its enactment." Public Citizen, 198 W. Va. 329, 335, 480 S.E.2d 
538,544 (1996). In fact, the purpose of raising the burden of proof to "clear and convincing" is to increase 
the difficulty for the plaintiffto prove his case. Thus, applying the test of Public Citizen to a change in the 
burden ofproofto clear and convincing evidence supports a conclusion that the change should not be applied 
retroactively absent a directive from the Legislature. However, there is contrary authority from other 
jurisdictions. See, e.g., Sudwischer v. Estate ofHoffpauir, 705 So. 2d 724, 729 (La. 1997) (changing the 
burden from a preponderance of the evidence to clear and convincing is a procedural change that can be 
applied retroactively). 

Thus, W. Va. Code § 55-7-29 illustrates the difference between changes to procedural rules 
(bifurcation) that can be applied retroactively in the absence of a legislative directive to do so and changes 
that diminish substantive rights (enacting a cap on punitive damages) that cannot be applied retroactively 
absent an explicit legislative directive. 

Note, however, in other contexts, the question of who bears the burden of proof is generally 
considered to be substantive. See, e.g., Dickv. New York Life Ins. Co., 359 U.S. 437, 446 (1959). Likewise, 
other changes in the burden of proof may implicate substantive rights. Thus, the question as to whether a 
change in the various aspects ofa burden ofproofdiminishes a substantive right should be decided on a case 
by case basis. 
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precedents, be applied retroactively. Instead, it argued that there was no retroactive application 

because the damage award was not vested until the verdict at trial. 

Given Asplundh's approach, a party might file a lawsuit relying on the law in effect at the 

time the cause ofaction arose only to learn, after the case has been filed and discovery is concluded, 

that the Legislature just enacted a cap on punitive damages and reduced, perhaps substantially, the 

damages available to the plaintiff, the value of the case, and the liability of the defendant. 9 Indeed, 

since this case has not yet gone to trial, the applicable law - under Asplundh's theory - could change 

as often as the Legislature enacts new legislation affecting the law applicable to this case. 

Asplundh applied the same reasoning in arguing to the federal district court that applying 

W. Va. Code § 55-7E-3(a) to a cause of action that arose before the statute was enacted did not 

actually involve a retroactive application of the statute even though it was enacted after the cause of 

action arose: 

Here, Asplundh does not seek to apply the statute retroactively. Instead, it simply 
requests that this Court enforce the provisions ofthe statute at a trial which will occur 
after the effective date of the statute. Plaintiff has acquired no right to unmitigated 
front pay damages prior to such determinations at trial. Until a jury finds liability 
against Asplundh, Plainti/l cannot even claim to have a right to damages ofany 
kind, including front pay. 0 

JA-0029 (emphasis added). As with punitive damages, Asplundh argued that the law regarding lost 

wages that applies in this case is not the law as articulated in Mason County, the law in effect at the 

time the cause of action arose, but rather the law in effect at the time the jury returns its verdict. 

Asplundh reached this conclusion because it reasoned that applying a new law to a cause 

of action that accrued before the new law was enacted is never retroactive so long as the new law 

was effective before the jury returned its verdict. Following this logic, no statutory change in the law 

9 Plaintiff recognizes that there is always some risk the law will change as the result of a decision 
by this Court. However, that is far different from Asplundh's analysis, which invites the parties to a case 
to lobby the Legislature urging the enactment of a statute that changes the damages available in claims that 
have already accrued, muddling the line between the Legislature and the Judiciary. However, the law 
applicable to a claim that has already accrued should not be subject to change through legislative lobbying. 

10 The motion filed by Asplundh focused on front pay. However, the Certified Question addresses 
the abrogation of Mason County, not just the issue offront pay. In any event, Mr. Martinez limits his claim 
for unmitigated damages to back pay. 
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regarding damages (or even liability) would ever be retroactive so long as the effective date of the 

new law occurs before the verdict is reached. 

Asplundh's analysis is not supported by the decisions of this Court. Moreover, its approach 

introduces a level of uncertainty into litigation that is contrary to the need for predictability in the 

law that applies to a civil action. 

Further, Asplundh's reliance on the vesting of a damage award is inconsistent with the 

analysis in Public Citizen and other decisions of this Court. As noted above, and discussed below, 

the issue is not whether the jury has returned a vested damage award, but rather whether the statute 

"diminishes substantive rights or augments substantive liabilities" and whether "the statute provides 

explicitly for retroactive application." Syl. Pt. 2, Public Citizen, 198 W. Va. 329,480 S.E.2d 538. 

Likewise, the question is not whether the right to a certain amount ofdamages has vested, but rather 

whether the substantive right to pursue that damage claim has been diminished and, if so, whether 

the Legislature explicitly mandated retroactive application of the statute. Id. 

Applying a new statute to an older case, as urged by Asplundh, may favor the defendant

employer in this case today. However, a change in the Legislature could result in a statute that favors 

the plaintiff tomorrow. In either case, the application of new statutes to older cases injects 

uncertainty into litigation. Allowing the law applicable to an existing case to change with each new 

statute will aid plaintiffs or defendants depending on the political perspectives that dominate the 

most recent session of the Legislature. 

The implications of the Court's decision on these Certified Questions reach beyond the 

specific facts ofthis particular case. There is a fundamental value, an interest, that underlies the rule 

that the law should be predictable and that the public can rely on the law to not arbitrarily change. 

Whether one is in business, in law, or in the general public, there is an expectation that the law that 

guides behavior or applies to a case today will be the same law that applies tomorrow. Although we 

recognize that new decisions by a court may occasionally be an exception to that expectation, we do 

not expect our legislators to enact laws that change the law applicable to a wrong that occurred in 

the past. Yet, retroactively altering the law ofdamages does precisely that and doing so violates the 

predictability and reliability society expects from our legal system. 
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If the defendant's proposed rule - pennitting changes in the substantive law to be enacted 

and applied retroactively - is adopted by this Court, it will introduce uncertainty in the legal system 

that the public relies upon to govern decisions they must make. The law should articulate rules that 

give clarity and predictability to the prospective and/or retroactive application of statutes. For tort 

claims, including wrongful discharges, that rule should state that the applicable substantive law, 

including the damages available, in effect on the date of the injury or discharge applies absent an 

explicit statement in the statute that it is intended to be applied retroactively. 11 

C. 	 Prior Decisions of this Court and the Courts of Our Sister States Do Not 
Support the Retroactive Application of Either Statute Because They Affect the 
Substantive Rights of the Plaintiff to Pursue Damages That Are an Essential 
Aspect of His Claim for Wrongful Discharge 

This Court has disfavored the retroactive application of legislative enactments that affect 

substantive rights and liabilities in litigation. This principle has been repeatedly articulated in the 

decisions of this Court. Consistent with that principle, in tort claims, the law in effect on the date 

of injury - not the law in effect at the time of the verdict - governs the case. 11 See, e.g., Ryan v. 

Clonch Indus., 219 W. Va. 664, 668 n. 2, 639 S.E.2d 756,770 n. 2 (2006) ("This statute has been 

amended; however, we apply the law in existence at the time of the injury.") (citation omitted); 

Roderick v. Hough, 146 W. Va. 741, 749, 124 S.E.2d 703,707-708 (1961) ("Therefore, rights 

accrued, claims arising, proceedings instituted, orders made under the former law, or judgments 

rendered before the passage of an amended statute, will not be affected by it, but will be governed 

by the original statute, unless a contrary intention is expressed in the later statute.") (emphasis 

11 Even then there may be some retroactive applications that raise constitutional issues, but it is not 
necessary to reach such issues in this case. See page 7, footnote 7, supra. 

12 A wrongful discharge case under the Human Rights Act is a tort claim. See, e.g., Dobson v. 
Eastern Associated Coal Corp., 188 W. Va. 17,25,422 S.E.2d 494,502, (1992) ("Our holding in this regard 
is consistent with our previous holdings that an action to enforce the provisions of the Human Rights Act 
may be brought in the circuit court and recovery may be obtained under general theories oftort law."); Syl. 
Pt. 3, Perilli v. Board of Educ., 182 W. Va. 261,387 S.E.2d 315 (1989) ("The plaintiff in a sex 
discrimination case has the right to try to ajury her factual claims that would entitle her to money damages 
for personal injury, because her claim is a species of personal injury akin to tort."). The injury is the 
wrongful discharge and the law that is generally applied is the law on the date of the discharge. 
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added). This result is consistent with West Virginia precedents and provides the parties with a 

reliable and predictable test for the law applicable to their case. 13 

Further, in both tort and other civil actions, there is a well-established presumption against 

the retroactive application ofnew laws to causes ofaction that arose prior to their enactment absent 

a clear expression by the Legislature of its intent to do so. 

Because application of the new amendments to this case would be retroactive, the 
next step is to discern whether the Legislature intended the new amendments to apply 
retroactively. This inquiry examines a principle deeply rooted in our jurisprudence 
that absent some clear signal from the Legislature, a statute will not apply 
retroactively. In unbroken precedent, this Court has stated "[a] statute is presumed 
to operate prospectively unless the intent that it shall operate retroactively is clearly 
expressed by its terms or is necessarily implied from the language of the statute." 

Public Citizen v. First Nat'l Bank, 198 W. Va. at 335, 480 S.E.2d at 544 (quoting Syl. Pt. 3, 

Shanholtz v. Monongahela POl-ver Co., 165 W. Va. 305, 270 S.E.2d 178 (1980) (regarding 1993 

changes to the UCC». The principle was reiterated in Cabot Oil & Gas Corp. v. Hl~frman: 

There is no indication that the Legislature intended either the 1961 original version 
of this statutory language, i.e., W. Va. Code § 20-4-3, or its subsequent recodified 
version, i. e., W. Va. Code § 20-5-2(b )(8), to be applied retroactively. Absent a direct 
expression of such intent by the Legislature, we are constrained to apply the law in 
effect at the time of the deed's execution. 

227 W. Va. 109, 118, 705 S.E.2d 806, 815 (2010). See also Syl. Pt. 3, Findley v. State Farm Mut. 

Auto. Ins. Co., 213 W. Va. 80, 85, 576 S.E.2d 807, 812 (2002) ("The presumption is that a statute 

is intended to operate prospectively, and not retrospectively, unless it appears, by clear, strong and 

imperative words or by necessary implication, that the Legislature intended to give the statute 

retroactive force and effect."); Roderick v. Hough, 146 W. Va. at 746, 124 S.E.2d at 706 ("This 

Court has said in many cases that a statute is always presumed to operate prospectively unless the 

intent that it shall operate retroactively is clearly expressed by the terms or is necessarily implied 

13 Alternatively, Mr. Martinez contends that the law applicable to the case is the law in effect when 
the lawsuit is filed. This rule assures that the parties will not have the rules governing damages change 
during the pendency ofthe suit. In essence, the right to pursue a claim for damages should not be diminished 
by legislation that becomes effective after a party files a lawsuit relying on then existing statutory law, 
including the law of damages. However, this proposed rule places an unnecessary premium on the race to 
the courthouse. A rule based on the date the cause of action accrued is preferable and legally sound. 
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from the language ofthe statute." (citations omitted)). 14 See also W. Va. Code § 2-2-10 (bb) which 

states, "A statute is presumed to be prospective in its operation unless expressly made retrospective." 

(Emphasis added). 

Further, "[i]t has been stated repeatedly that new legislation should not generally be 

construed to interfere with existing contracts, rights of action, suits, or vested property rights." 

Mildred L.M v. John OF., 192 W. Va. 345,351,452 S.E.2d 436,442 (1994) (emphasis added); 

Roderick v. Hough, 146 W. Va. at 749, 124 S.E.2d at 707-708 (Stating that "claims arising" under 

the former law will not be affected by an amended statute absent a contrary statement in the 

amendment). 15 Yet, Asplundh ignores Mildred L.M., arguing that both statutes should apply 

retroactively even though doing so does interfere with "rights of action" or "suits" such as the 

litigation filed by Mr. Martinez. 

Absent an express directive from the Legislature clearly directing the retroactive application 

of a statute, the proper inquiry is whether the statute "diminishes substantive rights or augments 

substantive liabilities.,,'6 Syl. Pt. 2, Public Citizen, 198 W. Va. 329, 480 S.E.2d 538. If so, the 

statute "should not be applied retroactively to events completed before the effective date of the 

statute ... unless the statute provides explicitly for retroactive application." Id. As discussed supra, 

both statutes diminish Mr. Martinez's substantive right to seek damages arising out ofhis wrongful 

discharge by significantly reducing the damages that could have been awarded under the law in effect 

at the time of his wrongful discharge, and neither statute "provides explicitly for retroactive 

application." Id. 

14 The Court held that "the cause of action of the plaintiff, which accrued October 29, 1958, is 
subject to and is governed by the provisions of the statute of limitations in effect at that time." 146 W. Va. 
at 750,124 S.E.2d at 708. 

15 In Mildred L.M, the Court concluded that an amendment to the paternity laws that addressed 
provisions for proving paternity was retroactive. 192 W. Va. at 351 n. 10,452 S.E. 2d. at 442 n. 10. 

16 The Supreme Court of the United States has articulated a similar test: "the court must determ ine 
whether the new statute would have retroactive effect, i.e, whether it would impair rights a party possessed 
when he acted, increase a party's liability for past conduct, or impose new duties with respect to transactions 
already completed. Ifthe statute would operate retroactively, our traditional presumption teaches that it does 
not govern absent clear congressional intent favoring such a result." State ex rei. Ocwen Loan Servicing, 
LLCv. Webster, 232 W. Va. 341, 351,752 S.E.2d 372, 382 (2013) quoting from LandgraJv. Usi Film Prods., 
511 U.S. 244, 279-80 (1994). 
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" 

1. 	 Punitive damages and damages under Mason County are constituent 
elements of Mr. Martinez's substantive claim for wrongful discharge. 

Asplundh is mistaken to the extent it argues that the law governing damages does not 

implicate substantive rights. In wrongful discharge and other tort cases, the plaintiff files the case 

to seek compensatory and, in a proper case, punitive damages. In doing so, the plaintiff relies as 

much on the law ofdamages as the law of liability. Indeed, the law governing the award ofdamages 

is no less central to the plaintiffs case than the law governing liability. Any suggestion that the law 

ofdamages is "remedial" or "procedural" and, therefore, it can be altered retroactively without any 

express statement in the statute runs counter to the common sense expectation of plaintiffs, 

defendants, and their counsel alike. 

Damages are an integral part of a cause of action. In fact, every tort claim, including 

wrongful discharge, has four elements: duty, breach, causation, and damages. Damages are a 

constituent element of the plaintiffs claim, not a separate claim. Without damages there can be no 

claim. The substantive right to pursue a claim includes the right to pursue all ofthe elements ofthat 

claim, including damages, under the law in effect at the time the cause of action arose absent a 

legislative directive for a retroactive application of a statute. 

Likewise, punitive damages are not a separate cause of action. Punitive damages are a 

substantive aspect of a claim. They serve as a penalty that is part and parcel of the cause of action 

itself, and they relate to and arise from the misconduct on which the cause of action is based. Just 

as economic loss and emotional distress damages arise from and are awarded as a result of the 

wrongful discharge, so are punitive damages. Moreover, there is no separate accrual date for 

punitive damages; the right to bring a claim for punitive damages arises at the same time as the right 

to bring a claim for compensatory damages. Thus, the law governing punitive damages, like that 

governing compensatory damages, should be the law in effect at the time of the injury or discharge. 
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2. 	 Both statutes involve the plaintiff's substantive right to pursue damages 
and neither statute, as applied, is procedural or remedial because the 
amount of damages available are not merely methods ofenforcement or 
judicial administration. 

Procedural and remedial statutes can be exceptions to the rule against retroactive application 

of statutes. However, the statutes at issue are neither procedural nor remedial. Further, even ifthey 

were procedural or remedial, they still would not apply to causes of action that accrued prior to their 

effective date because each statute "attach[es] new legal consequences to events completed before 

its enactment." Public Citizen, 198 W. Va. at 335, 480 S.E.2d at 544. 

First, the statutes are substantive as applied to this case because they substantially affect the 

element of damages. Substantive law is "[t]hat part of the law which the courts are established to 

administer, as opposed to the rules according to which the substantive law itself is administered:' 

BLACK'S LAW DICTIONARY (lOth ed. 2014).17 As demonstrated below, damages are an essential 

element ofa wrongful discharge claim and, thus, are "part ofthe law which the courts are established 

to administer," not "the rules according to which the substantive law is administered." Jd. 

Second, the statutes are not procedural. Both statutes address the substance of the damages 

that a plaintiff can pursue in a wrongful discharge case, not to the procedures through which they 

must pursue them. Cj, State ex reI. Parsons v. Zakaib, 207 W. Va. 385,390 n. 10,532 S.E.2d 654, 

659 n. 10 (2000) (Habeas Corpus Rule 7 to be given retroactive application). 

Third, neither statute is remedial. '" [P]rocedural or remedial law' prescribes methods of 

enforcement ofrights or obtaining redress." Shanholtz v. Monongahela PO'rver Co., 165 W. Va. 305, 

312,270 S.E.2d 178, 183 (1980)(quoting Black's Law Dictionary, 5th Ed., at page 1281 )(emphasis 

added). The damage limitations in the statutes at issue go to the substance of the damages that can 

be awarded, not the "methods of enforcement" or "methods of obtaining redress." 

Moreover, the changes resulting from W. Va. Code § 55-7E-3(a) and W. Va. Code 

§ 55-7-29(c) affect substantive rights and are neither procedural nor remedial. As discussed above, 

damages are an essential element ofa cause ofaction in tort. Although the Legislature may alter the 

17 See also THE LAW DICTIONARY, Featuring BLACK'S LAW DICTIONARY Free Online Legal 
Dictionary 2nd Ed. http://thelawdictionary.org/substantive-law/. 
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law of damages, litigants have a substantive right to pursue those damages so long as the relevant 

law remains in effect. "While the distinction between substantive and procedural law is often 

vexingly obscure, it has been generally stated that '[s]ubstantive law prescribes norms for societal 

conduct and punishments for violations thereof. It thus creates, defines, and regulates primary rights. 

In contrast, practice and procedure pertain to the essentially mechanical operations of the courts by 

which substantive law, rights, and remedies are effectuated. '" Miller v. Smith, 229 W. Va. 478,484, 

729 S.E.2d 800, 806 (2012) (citations omitted). Although Miller does not involve a tort action, it 

recognizes, in the context of license revocations, that substantive rights include both the norms of 

conduct and the punishments for violations of those norms. There is no reason to apply a different 

rule to civil actions where the substantive rights include both the defendant's duties and the 

compensatory and punitive damages that can be awarded for a breach of those duties. 

3. 	 Precedents from other states hold that statutes that diminish or augment 
the damages that the jury can award cannot be applied retroactively. 

Prohibiting the retroactive application of statutes that increase or decrease the damages 

available under the law in effect at the time the cause of action arose is consistent with the thrust of 

this Court's jurisprudence regarding retroactivity, as discussed above, and decisions regarding 

retroactive changes to the law ofdamages from other jurisdictions, as discussed below. Statutes that 

increase or decrease the plaintiff s potential damage award address substantive rights and should not 

be applied retroactively. In fact, "the great weight of authority holds that an increase, decrease or 

repeal of the statutory maximum recoverable in wrongful death actions is not retroactive.... 'A 

statute raising the maximum limit on damages operates prospectively, rather than 'retroactively, and 

therefore does not apply in an action based on an accident which occurred prior to its enactment. '" 

Kleibrinkv. Missouri-Kansas-Texas R.R. Co., 581 P.2d 372, 378 (Kan. 1978) (citations omitted). 

Similarly, the Supreme Court of Oklahoma concluded that: 

Statutes and amendments imposing, removing or changing a monetary limitation on 
recovery for personal injuries or death are generally held to be prospective only. All 
rights of action for the death of a person must depend upon the status of the law at 
the time of the injury. A statute passed subsequent to the injury increasing the 
amount recoverable in a wrongful death action creates a new element ofdamages as 
distinguished from a new remedy to enforce an existing right. Statutory increases 
in damage limitations are changes in substantive rights and not mere remedial 
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changes. Therefore, these increases are not applicable retroactively to injuries 
sustained prior to the effective date of the statute permitting increased recovery. 

Thomas v. Cumberland Operating Co., 569 P.2d 974,976 (Okla. 1977) (emphasis added). 

Although the Kansas and Oklahoma cases involved an increase in the recoverable damages, 

there is no reason to distinguish between a new statute that increases damages and one that decreases 

them. As noted, the Kansas court recognized in Kleibrink that its conclusion against retroactivity 

applied to "an increase, decrease or repeal of the statutory maximum [damages]," 581 P.2d at 378, 

and the Oklahoma Court reached the same conclusion in Thomas with regard to statutes "imposing, 

removing or changing a monetary limitation on recovery." 569 P.2d at 976. No other reasoning 

makes sense. If an increase in the available damages is a change in the substantive rights of a 

defendant, then a decrease in the available damages is likewise a change in the substantive rights of 

the plaintiff. 

Other cases rejecting retroactive application of statutes increasing or decreasing damages 

include: McHugh v. Jacobs, 450 F. Supp. 2d 1019, 1021 (D.N.D. 2006) (a state statute providing 

for punitive damages constitutes a substantive right); Conn v. Young, 267 F.2d 725, 731 (2d Cir. 

1959) (denying retroactive application ofa statute increasing wrongful death damages); Greenvall 

v. Me. Mut. Fire Ins. Co.,788 A.2d 165, 167 (ME 2001) ("The 1995 amendment doubled one's 

potential liability for the loss of comfort, society, and companionship, and thus cannot be said to be 

purely procedural. Therefore, we assume that the amendment is prospecti ve unless the plain language 

clearly provides otherwise."); Roach v. Jimmy D. Enters., 912 P.2d 852, 853 (Okla. 1996) ("An order 

that prohibits the recovery ofpunitive damages affects the substantial rights ofa party ... "); Majors 

v. Good, 832 P.2d 420, 421 (Okla. 1992) (rejecting retroactive application ofa statute limiting the 

amount of punitive damages that can be awarded to a litigant, noting "[l]imitations on damages, 

whether actual or punitive, can constitute changes in substantive rights."); Dempsey v. State, 451 

A.2d 273 (R.!. 1982) ("Every court which has considered the issue raised by plaintiff has found that 

a subsequent change as to the amount or the elements ofdamage in the wrongful-death statute to be 

substantive rather than procedural or remedial, and thus any such change must be applied 

prospectively."); Kleibrink v. Missouri-Kansas-Texas R.R. Co., 581 P.2d 372,379 (Kan. 1978) 
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("Statutory increases in damage limitations are changes in substantive rights and not mere remedial 

changes. Therefore, these increases are not applicable retroactively to injuries sustained prior to the 

effective date of the statute permitting increased recovery.") (quoting Thomas v. Cumberland 

Operating Co., 569 P.2d 974 (Okla. 1977)); Bradley v. Knutson, 215 N.W.2d 369, 371 (Wis. 1974) 

("Wisconsin, like most jurisdictions, takes the position that statutory increases in damage limitations 

are actually changes in substantive rights and not mere remedial changes."); Mihoy v. Proulx, 313 

A.2d 723,725 (N.H.1973) ("To apply the increased limit [on the damages that ajury can award and 

that became effective] after the date of the accident would clearly enlarge the defendant's liability 

retrospectively. In the absence of an express provision, we cannot conclude that the legislature 

intended retrospective application."); Unsatisfied Claim & Judgment Fund Board v. Bowman, 241 

A.2d 714, 717 (Md. 1968) ("Statutes and amendments imposing, removing or changing a monetary 

limitation on recovery for personal injuries or death are generally held to be prospective only."); 

Regan v. Davis, 138 A. 751, 753-754 (Pa.1927) (rejecting retroactive application of a statute 

permitting the recovery of various medical expenses in a wrongful death case). 

D. 	 Neither Statute Can Be Applied Retroactively Because Each Operates Upon 
Transactions Which Have Been Completed, Upon Rights Which Have Been 
Acquired, or Upon Obligations Which Existed Prior to Their Passage 

Even if the Court determines one or both statutes to be remedial, neither statute should be 

applied retroactively. In Public Citizen, this Court explained the rationale for the exception: 

In these situations [concerning procedural and remedial statutes], the reliance interest 
that is the foundation of the interpretive principle limiting retroactive application is 
not engaged. But even here the procedural/substantive distinction is not talismanic. 
The test of the interpretive principle laid down by the United States Supreme Court 
in Landgraf is unitary. It is whether the "the new provision attaches new legal 
consequences to events completed before its enactment." (Citations omitted.) /fa 
new procedural or remedial provision would, ifapplied in a pending case, attach 
a new legal consequence to a completed event, then it will not be applied in that 
case unless the Legislature has made clear its intention that it shall apply. 

198 W. Va. at 335, 480 S.E.2d at 544 (emphasis added); see also, Syl. Pt. 3, Sizemore v. State 

Workmen's Compo Comm'r, 159 W. Va. 100,219 S.E.2d 912 (1975) ("A law is not retroactive 

merely because part of the factual situation to which it is applied occurred prior to its enactment; 

only when it operates upon transactions which have been completed or upon rights which have been 
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acquired or upon obligations which have existed prior to its passage can it be considered to be 

retroactive in application. "). 

The retroactive application of either W. Va. Code § 55-7E-3(a) and/or W. Va. Code 

§ 55-7-29(c) to the facts of the present case violates the foregoing syllabus point because both 

statutes, if applied to causes of action that accrued prior to their enactment, would operate "upon 

transactions which have been completed," i. e., the wrongful discharge; "upon rights which have been 

acquired," i.e., the right to seek certain compensatory and punitive damages pursuant to the law in 

effect when the discharge occurred; and "upon obligations which have existed prior to its passage," 

i. e., the obligation to be held accountable in compensatory and punitive damages for conduct 

according to the law in effect when that conduct occurred. As noted supra, a statute limiting 

damages that adversely impacts the plaintiffs potential recovery should be subject to the same 

analysis as a statute that would increase a defendant's potential liability by increasing the available 

damages. In both instances, the law that applies should be the law at the time the cause of action 

arose, not a statute enacted nearly two years after the injury. 

In the present case, the statutes attach new legal consequences to a wrongful discharge by 

significantly diminishing the damages that a jury may award if it finds Mr. Martinez's evidence 

persuasive. 18 And they do so in a context where lawyers and litigants rely on the damages available 

in their decisions about whether to sue and in the myriad of other decisions that they make in the 

course of litigation. 

E. 	 Asplundh's Analysis Is Without Merit and Contrary to the Thrust of the 
Decisions of this Court 

1. 	 Asplundh errs in contending that W. Va. Code § 55-7E3(a) applies to 
cases where the cause of action arose before it became effective. 

18 Even if the Court concludes that some retroactive application is permissible in the context of 
mitigation, that retroactive application should be limited to the time period after the statute became effective. 
Thus, for example, when the employee was discharged, the law did not require mitigation if the discharge 
was malicious. IfW. Va. Code § 55-7E-3(a) is applied retroactively and the discharged employee relies on 
the rule against requiring mitigation where the discharge is malicious, applying the statute retroactively also 
attaches a new legal consequence (no entitlement to damages due to the failure to mitigate) to a completed 
event (the period between the date of the discharge and the date that the new statute took effect). 
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As noted supra, Asplundh erroneously contended in the federal district court that W. Va. 

Code §55-7E-3(a) applied to the present case because the applicable law is the law in effect at the 

time of trial, not the law in effect at the time that the cause of action arose. Although Asplundh 

nominally recognized the presumption that statutes are intended to apply prospectively unless the 

Legislature clearly expressed its intent that the statute apply retroactively, it nonetheless argued that 

applying the new statute to a discharge that occurred prior to the effective date of the statute was not 

a retroactive application because, as noted above, "[p]laintiffhas acquired no right to unmitigated 

front pay damages prior to such determinations at trial." JA-0029. In other words, according to 

Asplundh, because the right to actually receive damages does not apply until the jury returns its 

verdict, application of a statute enacted after the cause of action arose is not retroactive. Yet, this 

approach effectively defines the retroactive application of a statute out ofexistence because, under 

this analysis, no application ofa statute is retroactive so long as the statute became effective before 

the jury returned with its verdict. 19 Indeed, ifW. Va. Code § 55-7E-3(a) became effective on the day 

after the jury began deliberations, the law applicable to the case might change depending on whether 

the jury returned its verdict the same day or continued to deliberate for another day. 

Instead of addressing any of the cases cited above, Asplundh relied in the federal district 

court on two workers' compensation decisions: Sizemore v. State Workmen's Compensation 

Comm'r, 159 W. Va. 100,219 S.E.2d 912 (1975), and Cassella v. Mylan Pharms., Inc. (In re Atty 

Fees & Costs), 234 W. Va. 485, 766 S.E.2d 432 (2014). Sizemore is easily distinguished from the 

present case. In Sizemore, the Supreme Court ofAppeals concluded that the version ofthe workers' 

compensation statute that was in effect at the time of the worker's death governed his survivors' 

claims for survivor benefits rather than the version of the statute that had been in effect at the time 

the worker was initially injured. It did so by reasoning that "the dependents' rights are truly separate 

and distinct from the injured employee's rights" and, as a result, "the date of death of the employee 

logically governs which statute is to be applied." Id., 159 W. Va. at 106, 219 S. E. 2d at 915. This 

Court went on to note that "since the rights ofthe dependents accrue at the time ofdeath, the statute 

19 Moreover, one could just as easily argue that the damage award is not final until the appeal is 
final. Obviously, such a result runs counter to need for predictability in the law applicable to a case. 
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in effect at the time ofdeath should control as to such rights." Id. The result is no different in civil 

actions for wrongful death where this Court has held that the applicable law regarding the 

beneficiaries ofthe case is the law in effect on the date ofdeath. Syl. Pt. 5, Arnold v. Turek, 185 W. 

Va. 400, 407 S.E.2d 706 (1991) ("Statutory changes in the manner and method of distributing the 

proceeds ofajudgment or settlement for wrongful death will not be given retroactive effect, and the 

statute in effect on the date of the decedent's death will control."). 

Notably, Sizemore did not hold that the law that applies is the law effective on the date that 

the Worker's Compensation Commission determined that the claimants were owed benefits. Rather, 

it held that the applicable law is the law in effect on the date the claim arose, i. e., the date of the 

worker's death. In other words, the relevant law in a case seeking death benefits is the law in effect 

on the date of death. Thus, the decision in Sizemore does not apply to the law in effect on the date 

the award of death benefits entered in the compensation case, as Asplundh suggests should be the 

rule for all civil actions, but rather on the date the claim of the dependents accrued. The Sizemore 

dependents had no claim at all until the death ofMr. Sizemore. This conclusion actually supports 

Mr. Martinez's claim by holding that the law in effect at the time the claim accrued governs the 

claim. 

Cassella also fails to support Asplundh as it turns on the particular wording ofW. Va. Code 

§ 23-5-16(c), a remedial workers' compensation statute. Cassella held that the statute was not 

applied retroactively because a claim for attorney fees pursuant to W. Va. Code § 23-5-16(c) only: 

becomes operative when there is a final order succes~fully resolving the denial of 
medical benefits in favor of the claimant, not when the initial claims decision is 
made. 

* * * 
By the statute's language, the initial action made on a claim for medical benefits is 
not the event that triggers the operation ofthe statute. Instead, a final order resolving 
a denial of medical benefits in the claimant's favor is the triggering event for the 
purpose of W.Va. Code §23-5-16(c). Significantly, it is only when a final order is 
entered that the claimant acquires the right to attorney fees and costs. 
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Cassella, 234 W. Va. at 489-90, 766 S.E.2d at 436-37; see also Kuhens v. lCG Tygart Valley, LLC, 

JA-O 11 0, ~12. 20 Thus, Cassella should be understood to rest upon the interpretation ofthe statutory 

language, not on a conclusion that a change in the law governing remedies is never retroactive so 

long as the change is effective before the case goes to the jury. 

Moreover, the scant authority defendant offered for its argument in the federal district court 

comes from workers' compensation cases that offer a slender reed to support a major change in the 

law governing retroactivity in civil actions. The reed is particularly slender because this Court has 

"been willing to accord some measure ofretroactivity to new amendments working remedial changes 

to the Workers' Compensation Act." Arnold v. Turek, 185 W. Va. at 406,407 S.E.2d at 712. In 

making that statement, this Court specifically referred to Sizemore. ld. Also, workers' compensation 

statutes, like wrongful death statutes, are remedial in nature, i. e., they are meant to be construed 

liberally to accomplish the remedial purpose. Unlike workers' compensation statutes, nothing in the 

statutes at issue in the present case indicate a remedial purpose. Other workers' compensation 

decisions of this Court have reached a similar conclusion. See, e.g., Pnakovich v. SWCC, 163 W. 

Va. 583,592,259 S.E. 2d 127, 132 (1979) ("[C]ases in litigation will receive the benefit ofstatutory 

changes favorable to the employee wherever possible. "); cf Cole v. State Workmen's Compensation 

Comm'r, 166 W. Va. 294, 302, 273 S.E.2d 586,591 (1980) ("We said in Pnakovich that 'cases in 

litigation will receive the benefit of statutory changes favorable to the employee wherever 

possible."') (accord, e.g., Lester v. State Workmen's Compensation Comm 'r, 161 W. Va. 299, 242 

S.E.2d 443 (1978) (holding that an amendment which expanded the statute of limitations for filing 

an occupational pneumoconiosis claim applied to a claimant whose last exposure was before the 

amendment's effective date). Thus, the Cassella decision is consistent with this Court's willingness 

to "accord some measure ofretroactivity" for remedial statutes in workers' compensation cases. The 

10 Cassella reiterates the importance of the specific statute in reaching the Court's decision: 
It is clear from this statutory language that the statute at issue becomes 
operative when there is a final order successfully resolving the denial of 
medical benefits in favor of the claimant, not when the initial claims 
decision is made. 

Cassella, 234 W. Va. at 489, 766 S.E.2d at 436 (2014) 
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Cassella statute is the kind of remedial law that may be applied retroactively, but the decision and 

analysis is not readily transferable to a civil action such as that brought by Mr. Martinez? 1 

Asplundh's argument ultirnatelyturns the meaning ofretroactive on its head. Itcontends that 

it is not requesting retroactive application of the statute that abrogated Mason County, arguing, in 

effect, that a law is not applied retroactively so long as it becomes effective before the jury returns 

a verdict awarding damages. If one accepts this argument, there is little or nothing left of the 

"presumption [] that a statute is intended to operate prospectively, and not retrospectively." Syl. 

Pt. 2, Cassella, 234 W. Va. 485, 766 S.E.2d 432 (2014). If the critical time period does not occur 

"[u]ntil ajury finds liability," (JA-0029) then every new law that affects a plaintiffs damage claim 

can be applied in the case so long as the law's effective date occurs before the moment that a jury 

returns its verdict because, according to Asplundh, there is never a substantive right to damages until 

the jury verdict is in. 

Asplundh's argument invites this Court to adopt an interpretation of the law that inserts 

uncertainty into the law of retroactivity. According to Asplundh, the law that applies to the case 

becomes a moving target that looks not to the law on the date ofthe injury, but to the law on the date 

that the jury returns its verdict. Although such a ruling may help Asplundh in the present case, it 

introduces uncertainty into litigation to the detriment of both litigants and insurers, and it does so 

without any clear statement that the Legislature intended the statute to apply retroactively. 

For example, assume that a major disaster occurs injuring and/or killing many people as well 

as causing substantial injury to property. Under Asplundh's proposed rule, the Legislature could 

pass legislation setting a cap on all damages in mass tort claims. Assuming that the legislation 

21 In fact, in Cassella, Justice Benjamin suggested that the concern about the difficulty claimants 
had getting lawyers may well explain why the Court reached i.s decision on this remedial workers' 
compensation law. Thus, Justice Benjamin wrote: 

At the outset of our discussion of this statute, we note that W. Va. Code § 23-5-16(c) was 
enacted with the recommendation of West Virginia's Access to Justice Commission. The 
purpose of the statute is to provide a financial incentive for lawyers to represent workers' 
compensation claimants seeking medical benefits. Prior to the enactment of the statute, 
claimants often had difficulty retaining legal counsel in these types of cases because 
claimants could not afford the hourly rates charged by counsel and because there was no 
award basis by which counsel could be retained with a contingency relationship. 

Cassella v. My/an Pharms., Inc. (In re Atty. Fees & Costs), 234 W. Va. at 488-489, 766 S.E.2d at 435-436. 
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otherwise passes constitutional muster, the new damage limit would apply to the disaster cases 

because the injured parties have not yet obtained ajury verdict and, under the rule Asplundh urges, 
.~ 

there is no right to pursue a claim for damages until the jury speaks. 

2. 	 Asplundh errs in contending that W. Va. Code § 55-7-29(c) applies to 
cases where the cause of action arose before it became effective. 

In the federal district court, Asplundh's argument regarding W. Va. Code § 55-7-29(c) is 

identical to its argument regarding Mason County. It urges the application of§ 55-7-29 to cases that 

arose before its effective date because punitive damages are not vested until the jury returns its 

verdict. JA-0034 ("[I]f Plaintiff is to ever have a vested right to punitive damages, this can occur 

no sooner than during the trial of this matter. Because West Virginia Code § 55-7-29 became 

effective June 8, 2015, before any possible vesting could arguably have occurred, the Code section 

applies in this case."). For all of the reasons set forth in the above discussion ofW. Va. Code § 55

7E-3(a), Asplundh's argument fails. The proper analysis is found in cases such as Public Citizen, 

not in Asplundh's "vesting analysis." Further, Asplundh's reliance on workers' compensation cases 

is mistaken given this Court's recognition that the rule against retroactive application ofstatutes has 

been relaxed in the workers' compensation context. See, infra at 22-23. 

Mr. Martinez's substantive right to seek punitive damage arose at the time he was discharged, 

not at the time the jury returns its verdict. A plaintiff is not entitled to punitive damages any more 

than he is entitled to lost wages until he makes a showing sufficient to support a punitive damage 

award. Whether the issue is punitive or compensatory damages, the plaintiff still must prove 

entitlement to damages based on the manner in which he was treated by the defendant. However, 

his right to pursue that claim generally arises when his cause of action accrues, not when the jury 

returns a verdict in his favor. 

Asplundh's theory that no change in the law is retroactive so long as it occurs at the time of 

or before the jury verdict is not and has never been the law of West Virginia. Further, there is no 

reason to conclude that the law in effect on the date of injury applies to compensatory damages, but 

not to punitive damages. 
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VI. CONCLUSION 

WHEREFORE, for the foregoing reasons, Mr. Martinez requests that this Court answer the 

questions certified by the United States District Court for the Northern District ofWest Virginia, and 

answer those Questions in the negative. 
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