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I. OUESTION PRESENTED 


Whether the Respondent Judge exceeded his judicial powers by exercising subject-matter 

jurisdiction in a civil action that was not ripe where the plaintiff admits that he has not yet been 

injured by the defendant in the manner that he claims and may never be injured in the manner 

that he claims so that his injury, if any, is contingent on future events? Specifically, whether 

subject-matter jurisdiction can exist when the plaintiff has not yet paid for and may never pay for 

medical records, but his claims arise from the allegation that he was overcharged for those 

medical records in violation ofW. Va. Code §§ 16-29-1, et seq.? 

II. STATEMENT OF THE CASE 

The only named plaintiff in this purported class action has not yet been injured and may 

never be injured. Basil Crookshanks ("Plaintiff' or "Mr. Crookshanks") claims that HealthPort 

Technologies, LLC ("HealthPort") and Charleston Area Medical Center, Inc. ("CAMC"), 

(collectively, "Defendants") overcharged him for copies of his medical records. Mr. 

Crookshanks, however, admits in discovery that he has not yet paid for his medical records and 

he may never pay for them. Instead, Mr. Crookshanks's personal injury lawyers, Goddard & 

Wagoner PLLC (the "Law Firm"), obtained and paid for his medical records to evaluate a 

potential medical malpractice claim for Mr. Crookshanks. 

Whether Mr. Crookshanks reimburses his Law Firm for the cost of his medical records is 

contingent on the outcome of his recently filed medical malpractice action. Mr. Crookshanks 

will reimburse his Law Firm for its costs, including those expended to obtain his medical 

records, only if he recovers in his separate medical malpractice action, which is unknown and 

unknowable at this time. Thus, at this time, Mr. Crookshanks has not sustained an injury 

attributable to Defendants and he may never sustain the injuries alleged in his medical records 
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lawsuit in the Circuit Court of Kanawha County. A plaintiff's injury, if any, being contingent on 

future events is the very definition of ''unripe.'' Therefore, because the only named plaintiff, Mr. 

Crookshanks, has not yet been injured-and may never be injured-his claims are not ripe. 

The Circuit Court of Kanawha County acknowledged this undisputed contingency in its 

Order denying Defendants' Motion for Summary Judgment for lack of ripeness and standing. 

The Circuit Court found that Mr. Crookshanks contingency fee agreement with his Law Firm 

obligates him to pay for the cost of his medical records only if he obtains a settlement or 

judgment. If Mr. Crookshanks loses his pending medical malpractice action, the Circuit Court 

further stated, his law firm would not be reimbursed. 

The Circuit Court nonetheless concluded that it did not matter that the only named 

plaintiff had not been injured and may never be injured by Defendants. The Circuit Court 

concluded that Mr. Crookshanks's claims against Defendants for allegedly overcharging for 

medical records are ripe and he has standing despite his current lack of injury. That conclusion 

is not supported by law or logic. An uninjured plaintiff has no standing to bring any claim. 

Because ''the inferior court has no jurisdiction of the subject matter in controversy," a writ of 

prohibition is proper to keep Mr. Crookshanks's claims from proceeding unless and until he pays 

for copies of his medical records. Only then will he have standing to claim that Defendants 

overcharged him for those copies. 

A. Statement of Facts and Procedural History 

Mr. Crookshanks did not pay the invoice that is the basis for his claims against 

Defendants. His Law Firm paid the invoice to obtain copies of his medical records in order to 

make a business decision about whether to take on his medical malpractice case. Mr. 

Crookshanks's contingency fee agreement with his Law firm obligates him to reimburse his Law 
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Firm for those and other costs only if he recovers from his medical malpractice defendant-an 

outcome that is unknown at this time and for the foreseeable future. Both Mr. Crookshanks and 

the Circuit Court acknowledge this contingency . Yet, despite the undisputed fact that Mr. 

Crookshanks has not yet paid and may never pay for copies of his medical records, the Circuit 

Court incorrectly concluded that he nonetheless has standing to assert claims as if he has been, in 

fact, personally overcharged for those records. Accordingly, Defendants petition for a writ 

prohibiting the Circuit Court from exercising subject-matter jurisdiction over Mr. Crookshanks' 

unripe claims. 

1. 	 Mr. Crookshanks alleges injury to himself in his Amended 
Class Action Complaint. 

Mr. Crookshanks alleges that he "was forced to pay" HealthPort's full charges for his 

medical records (Am. Class Action CompI. ~ 22; A.R. 13.), but he now admits that he has not 

paid and may never pay anything for them. Mr. Crookshanks alleges that after he was a patient 

at CAMC, he, himself, later requested copies of his medical records. (Id ~~ 19-20; A.R. 13.') 

Mr. Crookshanks medical records were actually requested, however, by his Law Firm. (See id., 

Ex. A; A.R. 21-22.) He further alleges that HealthPort, an independent contractor for CAMC, 

responded to the medical records request on October 20, 2015 with an invoice that needed to be 

paid to obtain the records.2 (Id. ~ 21; A.R. 13.) Mr. Crookshanks alleges that "by and through 

counsel," he "was forced to pay" HealthPort's full charges. (ld ~ 22; A.R. 13.) And he alleges 

I Plaintiff also seeks to represent a class of "other similarly-situated individuals who requested copies of 
their medical records." (Id., 26; A.R. 14.) Mr. Crookshanks thus is clear, in his allegations at least, that 
he and his purported class requested their medical records. 

2 HealthPort is a third-party provider of release of information ("ROI") services. HealthPort 
independently contracts with hospitals, health systems, physician practices, and clinics to process and 
fulfill medical record requests. In this case, HealthPort provided ROI services to CAMC pursuant to one 
or more written contracts. 
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that those charges violate W. Va. Code §§ 16-29-1, et seq., which requires medical providers to 

charge a "reasonable, cost-based fee" for fulfilling patients' records requests. (Id ~ 25; A.R. 13.) 

Based on these allegations Mr. Crookshanks, and not his lawyers, asserts claims for 

Violation of Public Policy (id. Count II; A.R. 14-15), Breach of Implied Contract (id. Count III; 

A.R. 15-16), violation of the West Virginia Consumer Credit and Protection Act (id. Count IV; 

AR. 16-17),3 and Fraud (id Count V; A.R. 17), and a request for Declaratory Judgment (id 

Count VI; AR. 17-18). 

2. 	 Mr. Crookshanks's admissions in his discovery responses are 
contrary to his allegations. 

In his discovery responses Mr. Crookshanks admits that HealthPort never invoiced him 

personally, and he never paid HealthPort. (Ex. 1 to Defs.' Mem., Resp. to Req. for Admission 

Nos. 11 & 17; AR. 44-45.) No genuine dispute exists that Mr. Crookshanks, himself, did not 

pay and may never pay for his medical records. His discovery responses also establish that he 

did not personally send the request for medical records, as his Amended Class Action Complaint 

alleges. (Id, Resp. to Req. for Admission No. 10; A.R. 43-44.) Rather, his Law Firm requested 

and paid for the medical records to evaluate potential personal injury claims that the law firm 

might pursue on behalf of Mr. Crookshanks. (Id, Resps. to Req. for Admission Nos. 43-46; 

AR. 49; id Resp. to Interrog. No.4; AR. 51-52.) Mr. Crookshanks recently asserted his 

medical malpractice claims in a separate civil action also filed by his Law Firm. (Id, Resp. to 

Interrog. No.4; AR. 51-52.) Thus, the Law Firm that requested and paid for Mr. Crookshanks' 

medical records also represents him in both the instant matter and his medical malpractice action. 

HealthPort asked Mr. Crookshanks to "[a]dmit that [he] did not personally pay the 

October 2(jh Invoice [for copies of his medical records]." (Id., Req. for Admission No. 17; A.R. 

3 Count IV was dismissed by stipulation of partial dismissal pursuant to W. Va. R. Civ. P. 41. 
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45.) Mr. Crookshanks responded, "[a]dmitted to the extent your request asks whose name was 

on the check." (Id) Mr. Crookshanks's lawyers for both his civil actions, Goddard & Wagoner 

PLLC, paid for copies of his medical records. (Id) 

Mr. Crookshanks admits that "[he] has not reimbursed the Law Firm for the October 2dh 

Invoice." (ld., Resp. to Req. for Admission No. 23; A.R. 46 (emphasis added).) He likewise 

denied that he has already reimbursed his counsel because "no settlement has been reached at 

this time." (Id., Resp. to Req. for Admission No. 24; A.R. 46.) Mr. Crookshanks may eventually 

reimburse his lawyers if, and only if, "his personal injury lawsuit is settled or a verdict is paid." 

(ld, Resps. to Req. for Admission Nos. 15-18; A.R. 44-45.4) Thus, Mr. Crookshanks may never 

pay for his medical records. (See also id., Resp. to Req. for Admission No. 30; A.R. 47 

(admitting that his "engagement contract with the Law Firm does not obligate him to reimburse 

the Law Firm for the October 2dh Invoice unless the Law Firm receives money for 

Crookshanks"). ) 

3. 	 Defendants thus moved for summary judgment for lack of 
ripeness and standing. 

Upon receipt of Mr. Crookshanks's admission that he, the only named plaintiff, had not 

yet been and may never be injured, Defendants moved for summary judgment and sought 

dismissal without prejudice on the grounds that his claims are not ripe and the Circuit Court thus 

lacks subject-matter jurisdiction at this time. (See generally Defs.' Mot'n for Summ. J. & Mem. 

of Law in Support; A.R. 26-64.) Defendants accurately showed that Mr. Crookshanks's claims 

arise from the allegation that he, himself, has overpaid for his medical records and that no 

genuine dispute exists that he, himself, has not paid and may never pay for his medical records. 

4 This admission was repeated in response to the request to admit ''that Crookshanks' Law Firm has not 
billed Crookshanks for the October 20'h Invoice" (id, Req. for Admission No. 21) and the request to 
admit ''that Crookshanks's Law Firm has not requested that Crookshanks reimburse it for the October 20'h 
Invoice," (id, Req. for Admission No. 22). 
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(Defs.' Mem. at 2-4; A.R. 30-32.) As explained in Defendants' motion, a claim is not ripe if it is 

"contingent or dependent upon contingent events, as distinguished from actual controversies." 

Zaleski v. West Virginia Mut. Ins. Co., 224 W. Va. 544, 552, 687 S.E.2d 123, 131 (2009) 

(citation omitted). Mr. Crookshanks's claims thus are not ripe such that Mr. Crookshanks has no 

standing to assert them. (Defs.' Mem. at 6-12; A.R. 34-40.) 

Mr. Crookshanks's admissions were confirmed at oral argument on Defendants' motion. 

Mr. Crookshanks's lawyer conceded that Mr. Crookshanks will not pay for any costs in his 

separate, pending medical malpractice action if he does not recover. "[W]hat if we win on our 

malpractice case?," asked Mr. Crookshanks's lawyer. "Then Mr. Cr[oo]kshanks is the one who 

has paid," he answered. "What happens if ... if we lose? No, then Goddard and Wagner has 

paid." (Hearing Trans. at 12-13 (Nov. 15,2016) ; A.R. 100-01.) 

Whether Mr. Crookshanks could possibly be injured by paying for copies of his medical 

records-the only pertinent injury in his action against HealthPort and CAMC-thus depends 

upon the occurrence of future events. The cost for medical records copies may ultimately be 

borne by the Law Firm or by Mr. Crookshanks. At this time, however, Mr. Crookshanks cannot 

legitimately allege that he has been injured. This key undisputed fact deprives the Circuit Court 

of subject-matter jurisdiction because the claim of the only named plaintiff is not ripe. 

4. 	 The Circuit Court incorrectly concluded that Mr. 
Crookshanks's claims are ripe when he has not yet been and 
may never be injured. 

In its Order Denying Defendants' Motion for Summary Judgment, the Circuit Court 

found that "Plaintiff Basil Crookshanks admitted that his fee agreement with Goddard & 

Wagoner PLLC states that all costs and expenses of pursuing his medical malpractice claim 

would be advanced by Goddard & Waggoner PLLC, and that those costs would be reimbursed if 

the [separate] lawsuit results in a settlement or judgment." (Order Denying Defs.' Mot'n for 
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Summ. J., FOF ~ 8 (Dec. 13, 2016) [hereinafter "Summ. J. Denial Order"]; A.R. 3 (emphasis 

added)). "If the medical malpractice lawsuit does not result in a recovery, then Goddard & 

Waggoner PLLC would not be entitled to reimbursement." (Id; A.R. 3 (emphasis added).) The 

Circuit Court thus agreed that Mr. Crookshanks may never be injured in the manner that he 

claims in his Amended Class Action Complaint. Depending on the outcome of his medical 

malpractice action, Mr. Crookshanks or his Law Firm may be the potentially injured party. 

The Circuit Court, however, reached the wrong conclusion when applying those facts to 

the law. The Circuit Court failed to cite any authority from this Court that an as-yet-uninjured 

plaintiff has standing to assert claims as if he already has been injured. Instead, the Circuit 

Court's order ignores the central question of whether the only plaintiff has been injured as he 

alleges and rebuts arguments that Defendants did not make. 

The Circuit Court concluded that Mr. Crookshanks has standing because, as a patient, he 

is among the categories of parties that potentially can enforce W. Va. Code § 16-29-1, ''the 

statute which was allegedly violated by Defendants in this lawsuit." (Jd, COL ~ 3; A.R. 5.) The 

Circuit Court, however, elided the question of whether Mr. Crookshanks, rather than his Law 

Firm, had currently been injured as alleged. The Circuit Court found that "this situation [is] 

analogous to an insurance subrogation situation," although the Circuit Court did not state how 

Mr. Crookshanks and his Law Firm are analogous to an insurer and its insured. (See id, COL 

~ 4; A.R. 5-6.) The Circuit Court then circularly concluded that "Defendant's argument would 

open Pandora's box, requiring an investigation into the funding source any time a Plaintiff is 

damaged in a contract or commercial lawsuit," although the Circuit Court ignored that it is 

important to determine whether a plaintiff has, in fact, been damaged. (See id, COL ~ 5; A.R. 

6.) 
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The Circuit Court's Order includes a discussion of a purported statute of limits problem 

that Defendants' argument does not create. (See id, COL, 6; A.R. 6-7.) Defendants assert that 

because Mr. Crookshanks has not yet been injured, his claims are unripe; his statute of 

limitations does not begin to run until he is injured. The Circuit Court found that "the alleged 

wrong has already occurred." (Id, COL, 7; A.R. 7.) "Indeed, the only thing that is contingent 

is who gets the recovery if the Plaintiff prevails in his lawsuit." (Id; A.R. 7) Thus, the Circuit 

Court found that whether Mr. Crookshanks or his Law Firm is entitled to receive damages if Mr. 

Crookshanks prevails is, in fact, contingent. In other words, the Circuit Court found that the Law 

Firm that is not a plaintiff may be entitled to damages. The Circuit Court finished its 

conclusions by reiterating that "the fact that the patient [Mr. Crookshanks] is not the party who 

actually paid the HealthPort invoice is irrelevant." (Id, COL, 8; A.R. 7.) 

* * * 

Because Mr. Crookshanks is the only named plaintiff but his claims are not yet and may 

never be ripe, Defendants respectfully request a writ prohibiting the Circuit Court from 

exercising subject-matter jurisdiction over his unripe claims. 

III. SUMMARY OF THE ARGUMENT 

The alleged injury of the only named defendant in this case, Mr. Crookshanks, is 

contingent on future events. Mr. Crookshanks admits that he has not paid and may never pay the 

invoice over which he has sued Defendants. Instead, Mr. Crookshanks's Law Firm paid to 

obtain his medical records in order to evaluate whether it would take his medical malpractice 

action. Now that Mr. Crookshanks recently initiated a separate medical malpractice, whether he 

will reimburse his Law Firm for that cost is contingent on the outcome of that separate case. It is 

unknown whether Mr. Crookshanks ever will be required to reimburse his attorneys. Thus, Mr. 
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Crookshanks claims against Defendants in this action regarding the amount charged for copies of 

his medical records are patently unripe. Mr. Crookshanks, himself, has not yet been, and may 

never be, injured in the manner that his Amended Complaint claims that he has. 

Dismissal without prejudice is the proper remedy where a plaintiff files suit but it is 

uncertain whether the plaintiff will ever sustain the alleged injury. This is so because Circuit 

Courts lack subject-matter jurisdiction over unripe claims. Well-established West Virginia law 

recognizes no exception applicable to this case. In ruling on Defendants' motion for summary 

judgment on the ripeness issue, the Circuit Court failed to follow the controlling West Virginia 

authorities setting forth the ripeness requirement for a lawsuit to proceed. Instead, the Circuit 

Court erroneously relied upon unsupported assertions by Mr. Crookshanks that ripeness 

requirements do not apply where ''the alleged wrong has already occurred." 

This assertion turns a plaintiff's burden of proof on its head. It circularly assumes that 

the assertion of a claim of wrongdoing imbues anyone who would assert the claim with standing. 

A claim, however, cannot be ripe before the party asserting the claim has been injured in the 

manner alleged. Here, it is undisputed that Mr. Crookshanks will not pay for his medical 

records-and thus be potentially injured-unless he recovers in his separate, pending medical 

malpractice action. The outcome of that separate medical malpractice action is indisputably 

contingent. That separate action remains pending without resolution. There is no guarantee that 

action will resolve in his favor. Until his medical malpractice action is resolved and unless he 

recovers monetary compensation, Mr. Crookshanks cannot allege an injury in this action that 

would provide the Circuit Court with subject-matter jurisdiction. Dismissal of this action 

without prejudice is the proper course, and this result is confirmed by multiple authorities cited 

below. 
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The Circuit Court's order relied upon an incorrect application of agency and subrogation 

principles. While a principal is liable for the acts of his agent acting within the scope of its 

authority, there is no authority to support applying the rule in reverse, i.e., allowing the 

principal-Mr. Crookshanks-to recover for an alleged injury to his purported agent-the Law 

Firm. Indeed, if the law firm's clerk filing this motion with the Supreme Court of Appeals is 

struck by a car on his way back to our firm's law office, despite being his principal, we would 

not have standing to assert a claim for injuries arising out ofthe accident. 

Subrogation is an inapt analogy. This Court has been clear in stating that a subrogor-

Mr. Crookshanks in his own flawed analogy-cannot pursue a claim until the subrogee-the 

Law Firm-is "made whole." In other words, even if subrogation principles applied, Mr. 

Crookshanks's claim is unripe until he reimburses the Law Firm. He has not done so in this 

case. Moreover, civil actions are not assignable at common law. This Court has recognized that 

insurance subrogation is only a limited exception inapplicable to the assignment of tort claims 

generally. The Circuit Court's order is inconsistent with authorities on this issue. 

The Circuit Court also erred in relying upon an authority from the Supreme Court of 

Tennessee that is not on point. That decision states only that an assessed party has standing to 

bring a claim, even if it has not actually paid an overcharged assessment fee. Plaintiff here was 

never "assessed" the fee, unlike in the Tennessee case. The Law Firm, not Mr. Crookshanks, 

requested Mr. Crookshanks's medical records, was invoiced for the costs to produce them, and 

paid the invoice. 

The Circuit Court further erred by concluding that a statute allows a party who was not 

injured to state a claim. The applicable statute "may be enforced by a patient, authorized agent 

or authorized representative," but nowhere does West Virginia Code § 16-29-1 state that a 
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patient who has not been injured may bring suit for alleged costs charged to his authorized agent 

or representative. The Legislature carefully defines the circumstances in which a person may 

bring a claim for injury to another party, and it did not do so in this case. 

Finally, the Circuit Court erred in its conclusion that dismissal would create an 

''unworkable situation" regarding the statute of limitations. The statute of limitations does not 

begin to run until a plaintiff has been injured. Mr. Crookshanks's discovery responses state that 

the Law Firm has already paid the invoice. Because Mr. Crookshanks may never be required to 

pay the invoice, the issue is not when the suit may be brought. The issue concerns who may 

bring the suit. The answer cannot be that the suit may be brought by a party who may never be 

injured, although that is how this suit has been pleaded with Mr. Crookshanks as the only 

Plaintiff. 

Accordingly, Mr. Crookshanks's claims are not ripe. The Circuit Court should have 

granted summary judgment to Defendants and dismissed this case without prejudice. By 

denying Defendants' motion, the Circuit Court has exercised jurisdiction when it, in fact, lacks 

subject-matter jurisdiction. A writ of prohibition is the proper remedy to correct this error. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Oral argument is warranted under Rule 19(a) of the West Virginia Rules of Appellate 

Procedure because this case involves an error in the application of settled law requiring the 

dismissal without prejUdice of unripe claims for lack ofsubject-matter jurisdiction. 
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V. ARGUMENT 


A. 	 Issuance of a writ of prohibition is appropriate under the standard 
established by this Court, because ripeness is a threshold issue 
concerning the Circuit Court's subject-matter jurisdiction. 

"The writ of prohibition shall lie as a matter of right in all cases of usurpation and abuse 

of power, when the inferior court has no jurisdiction of the subject-matter in controversy, or, 

having such jurisdiction, exceeds its legitimate powers." W. Va. Code § 53-1-1; see also Syl. 

Pt. 1, in part, Crawford v. Taylor, 138 W. Va. 207, 75 S.E.2d 370 (1953) (purpose of writ of 

prohibition is ''to restrain inferior courts from proceeding in causes over which they have no 

jurisdiction, or, in which, having jurisdiction, they are exceeding their legitimate powers"). This 

Court reviews jurisdictional questions de novo. Id, 217 W. Va. at 700, 619 S.E.2d at 213 ("As 

jurisdiction issues are questions of law, our review is de novo.") (citing Syl. Pt. 1, Chrystal R.M 

v. Charlie A.I., 194 W. Va. 138,459 S.E.2d 415 (1995». 

"The urgency of addressing problems regarding subject-matter jurisdiction cannot be 

understated because any decree made by a court lacking jurisdiction is void." State ex reI. 

TermNet Merch. Servs., Inc. v. Jordan, 217 W. Va. 696, 700, 619 S.E.2d 209, 213-(2005) (citing 

Syl. Pt. 5, State ex reI. Hammond v. Worrell, 144 W. Va. 83, 106 S.E.2d 521 (1958), rev'd on 

other grounds, Patterson v. Patterson, 167 W. Va. 1, 277 S.E.2d 709 (1981». This is because 

"the power of the court must be properly invoked before a court may act." Id. at 702, 619 S.E.2d 

at 215. Consequently, "[l]ack of jurisdiction of the subject matter may be raised in any 

appropriate manner ... and at any time during the pendency of the suit or action." Id at 700, 

619 S.E.2d at 213 (quoting McKinley v. Queen, 125 W. Va. 619, 625, 25 S.E.2d 763, 766 

(1943». 
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This Court has held repeatedly that 

[c]ourts are not constituted for the purpose of making advisory 
decrees or resolving academic disputes. The pleadings and 
evidence must present a claim of legal right asserted by one party 
and denied by the other before jurisdiction of a suit may be taken. 

Syl. Pt. 2, Harshbarger v. Gainer, 184 W. Va. 656,403 S.E.2d 399 (1991) (quoting Mainella v. 

Rd. a/Trustees ofPolicemen's Pension or Relief Fund a/City a/Fairmont, 126 W. Va. 183, 185

86, 27 S.E.2d 486, 487-88 (1943)). Furthermore, 

"courts will not ... adjudicate rights which are merely contingent 
or dependent upon contingent events, as distinguished from actual 
controversies." Likewise, "courts [will not] resolve mere academic 
disputes or moot questions or render mere advisory opinions which 
are unrelated to actual controversies." Indeed, a matter must be 
ripe for consideration before the court may review it. Courts must 
be cautious not to issue advisory opinions. 

State Farm Mut. Auto. Ins. Co. v. Schatken, 230 W. Va. 201,210, 737 S.E.2d 229, 238 (2012) 

(quoting Zaleski v. West Virginia Mut. Ins. Co., 224 W.Va. 544, 552, 687 S.E.2d 123, 131 (2009) 

(citations omitted)). 

Ripeness is a component of the ''justiciable controversy" requirement under West 

Virginia law. Harshbarger, 184 W. Va. at 659, 403 S.E.2d at 402. Although usually "found in 

cases arising under the declaratory judgment act," the rule "applies to all West Virginia judicial 

proceedings." Id Ripeness is a significant threshold consideration, inasmuch as it is a limitation 

upon a circuit court's subject-matter jurisdiction. See State ex rei. Erie Fire Ins. Co. v. Madden, 

204 W. Va. at 610 n.6, 515 S.E.2d 351, 355 n.6 (1998). "A ripeness review consists of inquiries 

into 'the fitness of the issues for judicial decision' and 'the hardship to the parties of withholding 

court consideration.'" Retail Indus. Leaders Ass'n v. Fielder, 475 F.3d 180, 188 (4th Cir. 2007) 

(quoting Pacific Gas & Elec. Co. v. State Energy Conservation & Dev. Comm 'n, 461 U.S. 190, 
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201) (1983)). "An issue is not fit for review if 'it rests upon contingent future events that may 

not occur as anticipated, or indeed may not occur at all. '" Id. (quoting Tex. v. United States, 523 

U.S. 296 (1998)). 

This Court has granted writs of prohibition in similar circumstances where Circuit Courts 

have improperly allowed plaintiffs without standing to proceed. See, e.g., Madden, 204 W. Va. 

at 611, 515 S.E.2d at 356. (granting writ of prohibition and reversing denial of defendants' 

motion to dismiss because named plaintiff in putative class action was not injured by certain 

named defendants); State ex rei. Roy Allen S. v. Stone, 196 W. Va. 624, 639, 474 S.E.2d 554, 

569 (1996) (granting writ of prohibition to prevent Circuit Court proceeding with paternity suit 

until petitioner proves threshold issues entitling him to standing to bring suit); Hinkle v. Bauer 

Lumber & Home Bldg. Center, Inc., 158 W. Va. 492, 211 S.E.2d 705, 707 (1975) (holding 

that prohibition is appropriate when circuit court allows action to proceed in absence of subject

matter jurisdiction and thereby threatens to deprive defendant of property without due process). 

In this case, by admitting that he has not yet paid and may never pay for copies of his 

medical records, Mr. Crookshanks similarly shows that his claims are not ripe and the Circuit 

Court lacks subject-matter jurisdiction. Ripeness, like standing, mootness, case or controversy, 

political question, or justiciability, is a threshold question concerning the Court's subject-matter 

jurisdiction. See Madden, 204 W. Va. at 610 n.6, 515 S.E.2d at 355 n.6. This question must be 

resolved as a matter of law before the Circuit Court may act. A writ of prohibition is therefore 

necessary in this case because the Circuit Court denied, in error, Defendants' well-founded 

motion for summary judgment that establishes Mr. Crookshanks's claims against them are not 

ripe. 
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B. 	 This case is not ripe because Mr. Crookshanks, the only plaintiff, has 

not been injured in the manner that his Amended Complaint claims 

that he has. 


The Circuit Court erred by failing to apply West Virginia law~r even to cite West 

Virginia law-governing questions of ripeness to a key undisputed fact: Mr. Crookshanks has 

not paid the invoice and may never pay the invoice that his Amended Complaint claims 

overcharged him. This key fact with respect to whether Mr. Crookshanks has yet been injured is 

undisputed. 

Mr. Crookshanks admits that whether he will bear the costs of obtaining his CAMC 

medical records from HealthPort is contingent on the outcome of his pending medical 

malpractice action. (See supra § II(A)(2).) The Circuit Court's Order acknowledges this 

contingency when it states that Mr. Crookshanks or his Law Firm may ultimately bear those 

costs. (Summ. J. Denial Order, FOF 18; A.R. 3.) Unless and until he actually pays the charges, 

Mr. Crookshanks has no ripe claim that he was overcharged. This case is not fit to proceed in 

the Circuit Court, because it rests upon a contingent event in the future that may never occur. 

In nearly identical circumstances, the Missouri Court of Appeals held that the plaintiff s 

claim against the defendant physician for failure to produce her medical records was not ripe, 

because her personal injury action was still pending. See Brinson v. Whittico, 793 S.W.2d 632, 

633 (Mo. Ct. App. 1990); A.R. 86-88. The plaintiff alleged that she had been prejudiced in her 

personal injury action by the defendant physician's failure to provide her medical records. Id. 

The defendant physician obtained summary judgment in the medical records action against him 

on the ground that the plaintiffs claim was not ripe. Id. The plaintiffs separate personal injury 

claim was still active and not yet set for trial. Id. The Court of Appeals agreed that the 

plaintiffs claim for failure to provide her medical records was premature while her personal 

15 




injury action was pending, because the plaintiff had not yet sustained damages as alleged, i.e., 

she was not yet able to show whether her personal injury action had, in fact, been prejudiced. Id. 

The Court of Appeals overturned dismissal with prejudice, but held that the lower court must 

either dismiss without prejudice or stay the lawsuit until ripe. Id. 

This Court follows the same ripeness principles. See, e.g., Zaleski v. W. Va. Mut'l Ins. 

Co., 224 W. Va. 544, 687 S.E.2d 123 (2009). In this Court's Zaleski decision, Dr. Zaleski 

appealed to his insurer its decision to deny renewal of his malpractice coverage. Dr. Zaleski also 

filed a civil action in which, inter alia, the circuit court attempted to approve procedures for the 

insurer's hearing. With respect to this attempt to dictate the insurer's procedures before the 

hearing, this Court reversed. This Court found that there was no ripe controversy regarding 

hearing procedures, explaining that 

[i]n this case, the circuit court's abstract review of and decision to 
alter the [the insurance company's] hearing procedures prior to the 
non-renewal hearing taking place violates this Court's long
standing principles of ripeness and the requirement that an actual 
case in controversy exist before a matter can be reviewed. In other 
words, the circuit court put the cart before the horse. 

Id. at 552, 687 S.E.2d at 131. 

[T]he outcome of the non-renewal hearing is unknown at this time. 
After the hearing is conducted, Dr. Zaleski's professional liability 
policy could in fact be renewed, in which case no abstract 
objection to the procedures could ever become ripe for 
consideration by the circuit court. 

Id. 

This Court also applied the ripeness requirement in Harshbarger to disapprove its earlier 

decision in In re Dostert, 174 W. Va. 258, 324 S.E.2d 402 (1984). See Harshbarger v. Gainer, 

184 W. Va. 656,403 S.E.2d 399 (1991). At issue in Dostert was whether Judge Dostert should 

be suspended pending final disposition of judicial disciplinary proceedings against him. Judge 
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Dostert resolved that issue by agreeing to refrain from conducting judicial duties until the final 

resolution of the judicial disciplinary proceedings. Dostert, 174 W. Va. at 659, 403 S.E.2d at 

402. Notwithstanding Judge Dostert's agreement to refrain, this Court ordered its administrative 

director to intervene so that it could consider the constitutionality of the judicial retirement 

system. Id. at 657-58, 403 S.E.2d at 400-401. This Court abandoned Dostert, in part, because it 

viewed the Dostert decision as "an advisory opinion on what the law would be upon a 

hypothetical state of facts because there was no real issue in the case to which tangential issues 

might reasonably relate." Harshbarger, 184 W. Va. at 660, 403 S.E.2d at 403 (emphasis in 

original). 

The U.S. District Court for the Southern District of West Virginia similarly dismissed a 

claim as unripe in the context of an agency notice to terminate Medicaid benefits in Tammy W v. 

Hardy, 681 F. Supp. 2d 732 (S.D. W. Va. 2010). In Tammy W, the plaintiff brought an action 

on behalf of her minor child, T.W., and a class of individuals similarly situated, seeking to 

invalidate an agency decision to terminate her child's Medicaid benefits, and other termination 

decisions for similar reasons, pursuant to statutory and constitutional questions with respect to 

the administration of the eligibility standards by the West Virginia Department of Health and 

Human Resources. Id. at 734. However, the plaintiff's complaint was filed before the date of 

T.W.'s agency appeal. Id. at 736. The district court observed that, "[a]s it stands, T.W.'s 

benefits have not been terminated. A possibility exists that T.W. may be deemed eligible for 

continued receipt of [the subject] benefits at her fair hearing, thus mooting her claims. Her 

claims rest entirely upon contingent future events that may not occur as anticipated, or indeed 

may not occur at all." Id (internal quotation marks and citation omitted). The court thus 

dismissed the plaintiff's claim without prejUdice. Id at 737. 
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This Court has rejected Mr. Crookshanks's argument, accepted by the Circuit Court and 

memorialized in its Order, that so long as the Law Firm has paid the charges, Mr. Crookshanks 

need not establish that he has personally incurred the cost of his medical records. A party whose 

claim is unripe cannot obtain standing from an injured person, even where the claim arises out of 

the same occurrence. See State Farm Mut. Aut. Ins. Co. v. Schatken, 230 W. Va. 201, 211, 737 

S.E.2d 229, 230 (2012). Thus, a coverage dispute is not ripe where the insurer had not yet 

indicated it would invoke a challenged reimbursement provision regarding the plaintiffs 

insurance claim, despite the fact that it had invoked the same provision under the same policy 

regarding a potential claim from the plaintiffs husband arising out of the same motor vehicle 

accident. Id. This Court in Schatken clearly stated that plaintiff Jill Schatken could not rely 

upon a letter related to her husband's claim, because "[e]ven a cursory review of the letter 

reveals that the letter was sent by State Farm in regard to Steven Schatken's bodily injury claim 

and the availability of medical payments coverage for such claim." Id (emphasis in original). 

Steven Schatken had not asserted a coverage claim in the declaratory judgment action. 

Consequently, the Court concluded that "[t]o assess the validity of this provision in a vacuum, 

without a specific factual background against which to review it, would constitute an 

impermissible advisory opinion." Id 

Mr. Crookshanks's circumstances are indistinguishable from these cases in which the 

plaintiffs' claims were found to be unripe. As in Brinson, Mr. Crookshanks's claims against 

Defendants over his medical records are not ripe while his medical malpractice action remains 

pending. His alleged damages are contingent on the outcome of his obtaining damages in his 

separate medical malpractice case. Mr. Crookshanks also is not entitled to assume that the 

underlying litigation will terminate in his favor, similar to the decisions in Zaleski and Tammy W 
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that the plaintiffs' claims were unripe because separate, underlying proceedings were not final. 

Nor can Mr. Crookshanks rely upon the supposed ripeness of potential claims of anyone else, 

insofar as the opinion in Schatken makes clear that a wife could not rely upon the occurrence of 

events arising out of the accident with her husband to satisfy the ripeness requirement. Finally, a 

decision in this matter, just like the disapproved decision in Dostert, would constitute an 

advisory opinion on what the law would be upon a hypothetical set of facts. 

The authorities are extensive and unanimously require dismissal at this time, albeit 

without prejudice. While the Circuit Court failed to cite any of these cases, its Order cursorily 

attempts to distinguish the ripeness requirement generally by stating that "the case law cited by 

Defendants is not germane to the issues before the Court. In this case, the alleged wrong has 

already occurred. It is not or [sic] contingent upon anything." (Summ. J. Denial Order, COL 

~ 7; A.R. 7.) This statement is circular and incorrect. No authority supports an exception that 

would allow a plaintiff to bring suit before he is injured based on the unproven assumption that 

"the alleged wrong has already occurred." The alleged wrong must have occurred and the 

plaintiff must have sustained damages as a result thereof, in order for the plaintiffs claim to be 

ripe and the plaintiff to have standing to bring the claim. Mr. Crookshanks must wait until he 

has paid for his medical records before bringing an action that claims he was overcharged for 

them. West Virginia courts do not have jurisdiction to hear disputes over hypothetical injuries. 

By denying Defendants' motion, the Circuit Court "put the cart before the horse." 

Zaleski, 224 W. Va. at 552, 687 S.E.2d at 131. This Court admonishes Circuit Courts to avoid 

advisory opinions on claims that are contingent upon future events that may never occur. 

Because of constitutional and prudential considerations, courts will not resolve mere academic 

disputes or render mere advisory opinions that are unrelated to actual controversies. This is such 
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a case. Mr. Crookshanks may never have an actual, ripe dispute with Defendants. Circuit Courts 

lack subject-matter jurisdiction to hear such claims, and the Circuit Court in this case erred by 

denying Defendants' motion and allowing the case to proceed. 

C. 	 The Circuit Court erred in relying upon inapposite agency and 
subrogation concepts. 

The Circuit Court's order relied upon an incorrect application of agency and subrogation 

principles which Mr. Crookshanks advocated in opposition to Defendants' motion. Mr. 

Crookshanks argued that, while he has not actually incurred the cost of his medical records, he 

has been injured nonetheless because his agent, the Law Firm, paid the invoice. Mr. 

Crookshanks and the Circuit Court have it backward. 

The concept of agency does not allow a principal to sue for alleged harm to his agent. 

Agency allows a principal to be sued for liabilities created by his agent acting within the scope 

of his authority. See Travis v. Alcon Labs., Inc., 202 W. Va. 369, 380-81, 504 S.E.2d 419, 430

31 (1998); Savarese v. Allstate Ins. Co., 223 W. Va. 119, 129, 672 S.E.2d 255, 265 (2008) 

("Indeed, a fundamental tenet of agency law is that the principal is liable for the acts of the 

agent."). There is no authority for the converse-that is, allowing a principal to bring suit for 

alleged injuries to his agent. None of the arguments made or authorities cited by Mr. 

Crookshanks support such a proposition. (See generally Plf.'s Resp.; A.R. 65-75.) The Circuit 

Court should not have accepted this unsupported argument as reason for denying Defendants' 

motion. 

Also, insurance subrogation is not an apt analogy. Contrary to Mr. Crookshanks's 

argument (id at 4-5; A.R. 68-69), subrogation principles require the dismissal of Mr. 

Crookshanks's claim because a subrogation claim is not ripe until the subrogee--the Law Firm 

in this inapt analogy-has been "made whole" and fully reimbursed by the subrogor-Mr. 
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Crookshanks by analogy. See Porter v. McPherson, 198 W. Va. 158, 479 S.E.2d 668 (1996) 

("Under general principles of equity, in the absence of statutory law or valid contractual 

obligations to the contrary, an insured must be fully compensated for injuries or losses sustained 

(made whole) before the subrogation rights of an insurance carrier arise.") (quoting Wine v. 

Globe Am. Cas. Co., 917 S.W.2d 558, 562 (Ky. 1996». Thus, an insurer that has not fully 

compensated an insured does not have a ripe subrogation claim against a third-party for 

liabilities to its insured until the insured has first fully recovered. See, e.g., Chubb Custom Ins. 

Co. v. Space Sys./Loral, Inc., No. C 09-4485 JF (PVn, 2010 WL 2573386, at *4 (N.D. Cal. June 

23,2010) (insurer's subrogation claim for CERCLA violations was not ripe because insurer paid 

only partial compensation for insured's damages). The insurer's subrogation claim is not ripe 

even where the insurer has partially, but not completely, compensated the insured. See Cal. 

Dep't ofToxic Substances Control v. City ofChico, 297 F. Supp. 2d 1227, 1237 (E.D. Cal. 2004) 

(insurer'S claim was not ripe even though it had already paid over $2.8 million, because insurer 

did not and could allege that the sum it had paid fully compensated its insured for its losses). 

Until the subrogee is made whole, the subrogor's subrogation claim is not ripe. Thus, in this 

case, the subrogation analogy results in this outcome: Until Mr. Crookshanks has reimbursed his 

Law Firm for the Law Firm's payment for medical records, Mr. Crookshanks's claim alleging 

that he was overcharged for those same medical records is not ripe. 

A more fundamental flaw in Mr. Crookshanks's subrogation analogy arises out of the 

common law rule that one cannot assign a cause of action. Insurance subrogation serves as an 

exception to the general rule. SyI., Travelers Indem. Co. v. Rader, 152 W. Va. 699, 166 S.E.2d 

157 (1969) ("A provision in an insurance policy providing for the subrogation of the insurer to 

the rights of the insured to the extent that medical payments are advanced to such insured by the 
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insurer is distinct from an assignment of a tort claim and is not invalid as against the public 

policy of this State."). Causes of action outside the insurance subrogation context, however, are 

not assignable. See Jennings v. Farmers Mut. Ins. Co., 224 W. Va. 636, 641, 687 S.E.2d 574, 

579 (2009) (quoting Hereford v. Meek, 132 W. Va. 373, 391-92, 52 S.E.2d 740, 750 (1949) 

("[N]othing is assignable, either at law or in equity, which does not directly or indirectly involve 

a right to property ....")). "In the absence of any statutory provision declaring a particular 

chose in action to be assignable or nonassignable, the general test of assignability is whether the 

chose will survive." Hereford, 132 W. Va. at 391, 52 S.E.2d at 749 (citing 4 Am. Jur., 

Assignments § 31); see also Jennings, 224 W. Va. at 641, 687 S.E.2d at 579 ("Our law on this 

question is clear: a cause of action for personal injuries may not be assigned."); Rader, 152 W. 

Va. at 705, 166 S.E.2d at 161 ("We believe there is a clear distinction between an assignment of 

a tort claim and subrogation of medical payments under a valid contract ...."). Accordingly, to 

the extent that his Law Firm might have a claim regarding its payment for medical records, it 

cannot assign that claim to Mr. Crookshanks. 

If the Circuit Court wishes to adopt Mr. Crookshanks's proffered subrogation analogy, it 

should follow the analogy faithfully and acknowledge the limitations of subrogation. The Circuit 

Court's failure to do so in this case leads to the wrong result. Subrogation law does not 

contradict Defendants' argument that Mr. Crookshanks's claim is unripe. It confirms 

Defendants' argument. The concepts upon which the Circuit Court relied, applied consistently, 

deprive it of subject-matter jurisdiction, and Defendants' summary judgment motion should have 

been granted. 
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D. 	 The Circuit Court erroneously applies case law from Tennessee, 
which actually supports dismissal of Mr. Crookshanks's claim. 

Mr. Crookshanks never was liable to HealthPort to pay the cost of his medical records. 

HealthPort's invoice was directed to the Law Firm, not Mr. Crookshanks. Consequently, case 

law holding that the party assessed a fee may bring suit is inapplicable to Mr. Crookshanks's 

action, because Mr. Crookshanks was not assessed a fee by HealthPort. For this reason, the 

Circuit Court's reliance on Austin Company v. Woods, 620 S.W.2d 73 (Tenn. 1981), is 

misplaced. (See Summ. J. Denial Order, COL ~ 8; A.R. 7.) 

In Austin Company, the party with the tax obligation, the Austin Company, was found to 

have standing to sue the taxing authority, despite the fact that Austin had a contract for a third 

party, Arapahoe Chemicals, Inc., to pay the tax on Austin's behalf. 620 S.W.2d at 75. Austin 

Company brought an action against the Commissioner of Revenue to recover sales and use taxes 

that Arapahoe Chemicals had paid on its behalf, arguing the taxes were overcharged. Id at 73. 

The Commissioner argued that Austin lacked standing because it was not the "person" who paid 

the tax within the meaning of T.C.A. § 67-2303. Id at 75. The Supreme Court of Tennessee 

disagreed, explaining, "So long as the assessment is properly paid under protest, the fact that the 

assessed party is not the party who actually paid the tax is irrelevant." Id This explanation 

deserves emphasis. The question was whether ''the assessed party" had standing, and the court 

concluded that it did. 

In this case, however, Mr. Crookshanks was not "assessed" like Austin Company. The 

fees for the medical records in this case were invoiced to the Law Firm, which requested the 

records. Mr. Crookshanks was not charged. Mr. Crookshanks also did not pay the invoice like 

Arapahoe did. There is no dispute in the record that Mr. Crookshanks has not reimbursed his 
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Law Firm and may never be obligated to do so under his contingency fee agreement. So, again, 

Mr. Crookshanks's claims are not ripe. 

Mr. Crookshanks is neither the party who was assessed the challenged fees nor the party 

who paid the fees, so Austin Company is inapplicable. Mr. Crookshanks is not in an analogous 

position to either Austin Company or Arapahoe. A case cited in Austin Company discusses the 

lack of standing of parties, like Mr. Crookshanks, who may pay allegedly illegal charges in the 

future. See Brodbine v. Torrence, 545 S.W.2d 743 (Tenn. 1977). The court in Austin Company 

observed that 

[i]n Brodbine, the Court held that the plaintiffs, a class of retailers 
of liquor for on-premises consumption, had no standing to 
challenge a municipal tax on sales of liquor by wholesalers. The 
plaintiffs, however, did not pay the allegedly illegal tax. They had 
no express liability for tax either by statute (or ordinance) or 
contract. They claimed standing merely because the tax was 
allegedly passed on to them in the form of higher wholesale liquor 
prices. The doctrine of subrogation clearly did not apply under 
those facts. 

620 S.W.2d at 75. Similar to the plaintiffs without standing in Brodbine, Mr. Crookshanks "did 

not [yet] pay the allegedly illegal [charges]." 

E. 	 Mr. Crookshanks may enforce W. Va. Code §§ 16-29-1, et seq., only if 
he is the injured party. 

The Circuit Court erred by concluding the statute can be enforced by a party who was not 

injured. (See Summ. J. Denial Order, COL 11 3; A.R. 5.) The statute "may be enforced by a 

patient, authorized agent or authorized representative," but nowhere does West Virginia Code 

§ 16-29-1 state that a patient who has not been injured may bring suit for alleged costs charged to 

his authorized agent or representative. The Legislature is specific and clear in explaining the 

extraordinary circumstances in which one may bring the claim on behalf of injured party. See, 
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e.g., W. Va. Code § 44-10-14(a) ("If a minor suffers injury to his or her person or property, the 

parent, guardian or next friend of the minor may negotiate a settlement of the minor's claim for 

damages prior to or subsequent to the filing of an action for damages."). 

The West Virginia statute governing patient requests for medical records does not contain 

a similar authorization for suit by non-injured parties, and one cannot be read into the statute in 

derogation of the common law requirement that a suit must be brought by the injured party. See 

Schatken, 230 W. Va. at 210, 737 S.E.2d at 238. This requirement is more than a rule of fonn. 

Its function is to prevent injustice to injured parties whose rights could otherwise be litigated, 

and exhausted, by others on their behalf without notice. This is why, for example, the settlement 

of liabilities to minors is scrutinized by courts, with notice to independent guardians ad litem, all 

to ensure the interest of the injured person is considered. Mr. Crookshanks asks for a ruling that 

would enable a party who has not been injured to adjudicate the rights of the injured party, 

without requiring notice or rules to direct the use of recovered proceeds from litigation. This 

should be allowed only where there is a specific statement of legislative policy with the type of 

procedural safeguards seen in other statutes, all of which are absent in this case. 

Regardless of the potential statutory cause of action in West Virginia Code § 16-29-1 (d), 

Mr. Crookshanks must satisfy the separate legal standing requirement in West Virginia common 

law to state justiciable claims. In order to make a legal claim or seek judicial enforcement of a 

duty or right, the party, "attempting to establish standing 'must have suffered an injury-in-fact. '" 

Findley v. State Farm Mut. Auto. Ins. Co., 213 W. Va. 80, 94, 576 S.E.2d 807, 821 (2002) 

(quoting Coleman v. Sopher, 194 W. Va. 90, 95 n. 6, 459 S.E.2d 367, 372 n.6 (1995». 

Mr. Crookshanks cannot dispute that at this time, he has not personally sustained any injury-in

fact. He has neither paid for his medical records nor has a definite obligation to so. 
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Mr. Crookshanks's purported injury is conjectural, and he therefore has no standing to assert 

claims at this time. Conis v. Showalter, No. 14-0555 and 14-0532,2015 WL 1839254 (W. Va. 

April 17, 2015) (mem. dec.) (conjectural entitlement to family farm did not give son, who had 

not yet inherited farm, standing to sue to vacate sale of farm). 

The Circuit Court thus erred in construing the statute in derogation of longstanding case 

law precedent on standing. The suit can be brought, if at all, by the Law Firm which paid and 

not by Mr. Crookshanks who did not. 

F. 	 Dismissal does not create an "unworkable situation" regarding the 
statute of limitations. 

The Circuit Court's concern that dismissal "would create an unworkable situation 

regarding the statute of limitations" is unfounded. (Summ. J. Denial Order, COL ~ 6; A.R. x.) 

The statute of limitations does not begin to run until "the plaintiff has been injured ...." SyI. 

Pt. 3, Dunn v. Rockwell, 225 W. Va. 43, 689 S.E.2d 255 (2009). Mr. Crookshanks's discovery 

responses state that the Law Firm has already paid the invoice. While a patient's claim under 

W. Va. Code § 16-29-2 is not ripe until he has actually paid for the medical records, that 

limitation does not, in itself, prevent others who actually paid the invoice from bringing suit for 

their own alleged injury.s The question in this case is not when may the suit be brought; rather, 

it is who may bring the suit at this time? The answer cannot be that suit may be brought by a 

party who was not injured. Inasmuch as Mr. Crookshanks admits that his Law Firm paid the 

5 Defendants do not concede that the Law Finn is an "authorized agent or representative" within the 
meaning ofW. Va. Code §§ 16-29-1, et seq. Defendants state only that the Law Finn's claim, ifany, is 
ripe. 
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invoice, the statute of limitations serves as no barrier to a properly-stated claim by the Law 

VI. CONCLUSION 

Mr. Crookshanks has not yet paid and may never pay the invoice he alleges was 

overcharged. Unless and until he pays this invoice, his claim is not ripe. West Virginia law 

clearly instructs circuit courts not to exercise jurisdiction over unripe claims. The Circuit Court 

misapplied this Court's precedent and exceeded its jurisdiction as a result. Prohibition is the 

proper remedy. 

WHEREFORE, the Petitioners respectfully request that this Court issue a writ of 

prohibition in this matter prohibiting the Honorable Judge C. Stucky from exercising jurisdiction 

in this matter, order its dismissal without prejudice, and award Petitioners such other relief as set 

forth herein and/or that the Court deems appropriate. 

6 Again, Defendants make no statement regarding whether the Law Finn could properly state any claim. 
Defendants state only that because the Law Firm paid the invoice, only the Law Finn has potentially been 
injured at this time. 
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VERIFICATION 


I, Russell D. Jessee, Esq., being first duly sworn, state that I have read the foregoing 

VERIFIED PETITION FOR WRIT OF PROHIBITION; that the factual representations 

contained therein are true, except so far as they are stated to be on information and belief; and 

that insofar as they are stated to be on information and belief, I believe them to be true. 

)W"s;;m). es e 

Taken, subscribed, and sworn to before me this \ 3~y of January, 2017. 

My Commission expires: I, )0d.-\ .¥ 
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CERTIFICATE OF SERVICE 


I, Russell D. Jessee, do hereby certify that I served this "VERIFIED PETITION FOR 

WRIT OF PROHIBITION" and the "APPENDIX TO VERIFIED PETITION FOR WRIT OF 

PROHIBITION" on January 13, 2017, by depositing a true copy thereof in the United States 

mail, postage prepaid, addressed as follows: 

The Honorable James C. Stucky, Judge 
Circuit Court ofKanawha County, West Virginia 
Kanawha County Judicial Building 
III Court Street 
Charleston, WV 25301 

David E. Goddard, Esq. 
Edmund L. Wagoner, Esq. 
Goddard & Wagoner PLLC 
229 W. Main St., Suite 1100 
Clarksburg, WV 26301 
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STEPTOE & JOHNSON PLLC 
P.O. Box 1588 
Charleston, WV 25326-1588 
Telephone: (304) 353-8000; 
Facsimile: (304) 353-8180 
Counsel to CIOX Health, LLC, successor to 

HealthPort Technologies, LLC, and 
Charleston Area Medical Center, Inc. 
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