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I. QUESTIONS PRESENTED 


1. "Conflicts between memorandum decisions and published OpInIOnS should be 

used by the legal community as a basis to urge this Court to consider, address, and resolve such 

conflict." State v. McKinley, 234 W. Va. 143, 153 (2014). Given this directive, the question 

presented to this Court is.: does this Court's analysis in its published opinion, Noland v. Va. Ins. 

Reciprocal, 224 W. Va. 372 (2009), trump its holding in its memorandum decision, State ex rei. 

State Auto Prop. Ins. Cos. v. Stucky, 2016 W. Va. LEXIS 520 (June 14, 2016), with regard to 

when an insurer's duty to indemnify arises in the context of a third-party's lawsuit against the 

insured (i.e. when can a first-party insured bring a cause of action against its insurer for breach of 

the duty to indemnify)? 

In particular, in the context of a third-party lawsuit against an insured, this Court's 

analysis in Noland found that an insurer's duty to indemnify does not arise until after a judgment 

has been obtained by a third-party against the insured (see Noland, 224 W. Va. 372, 386-387)1. 

But this Court's reasoning in State Auto permitted an insured to bring a cause of action for 

common law and statutory bad faith breach of the duty to indemnify against its insurer despite 

the fact that a third-party had not yet obtained a judgment against the insured. See State Auto, 

2016 W. Va. LEXIS 520, 9-10. 

As such, it is necessary for this Court to resolve this conflict; and, pursuant to SyI. Pt. 5 

of State v. McKinley, 234 W. Va. 143, it is clear that Noland, a published opinion, is the 

controlling precedent. The Circuit Court, therefore, committed clear legal error when it failed to 

apply Noland's analysis in this case, which would have resulted in the dismissal of the Cross-

J In Noland, the question presented to this Court was on the issue of when a first-party insured may institute suit 
against its insurer for breach of the duty to defend, and so this Court did not specifically rule upon when a first-party 
insured may institute suit against its insurer for breach of the duty to indemnity. See Noland, 224 W. Va. 372, 389 
Fn.38. 



claims asserted by Salvatore Cava, Dan Cava, and Dan's Car World, LLC (collectively, "the 

Cavas") against Universal Underwriters Insurance Company and Zurich North American 

Insurance Company (collectively, "Zurich"). 

2. Does the litigation privilege, which provides absolute immunity for acts that occur 

in connection with judicial proceedings for the purpose of allowing the litigants to "be free to use 

their best judgment in prosecuting or defending a lawsuit without fear of having to defend their 

actions in a subsequent civil action for misconduct," Clark v. Druckman, 218 W. Va. 427,433 

(2005), apply to an insurer when it is defending itself in a declaratory judgment action such that 

suit cannot be maintained against it for "wrongful litigation conduct?" 

During the litigation of the declaratory judgment action in this case, Zurich deposed a 

Rule 30(b)(7) representative of Dan's Car World, LLC, filed a motion to compel a better 

prepared representative, or the deposition of Dan Cava, and has disputed the scope of the 

applicable insurance coverage. In their Cross-claims against Zurich, the Cavas assert that these 

actions constitute "wrongful litigation conduct" and seek to recover damages as a result of this 

"wrongful litigation conduct." 

Pursuant to Clark v. Druckman, 218 W. Va. 427, however, the litigation privilege clearly 

applies to the actions Zurich takes in litigating this case, including taking depositions, asserting 

defenses, and filing motions. The Circuit Court, therefore, committed clear legal error when it 

failed to apply the litigation privilege in this case, which would have resulted in the dismissal of 

the Cavas' Cross-claims to the extent they are based upon "wrongful litigation conduct." 

II. STATEMENT OF THE CASE 

This case concerns an automobile accident and a dispute over what insurance coverage is 

applicable to it. Allegedly, on May 30, 2014, Defendant Salvatore ·Cava was using a Rav4,. 
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believed to be owned by Defendant Dan's Car World, when he was involved in an accident with 

David R. Allen that resulted in Mr. Allen's death. See Appendix Page 174-184 (Amended 

Complaint, at ~ 4 and ~13-17). 

Plaintiff, the representative of Mr. Allen's estate, subsequently filed suit against Salvatore 

Cava and Dan's Car World with respect to the motor vehicle accident, and also asserted a 

declaratory judgment claim against Zurich. See Appendix Page 13-24 (Original Complaint). 

Plaintiff filed a declaratory judgment action against Zurich because at the time of the accident, 

Dan's Car World had an insurance policy, Policy No. 306373, which was insured by Universal 

Underwriters Insurance Company, which is a subsidiary of Zurich American Insurance 

Company. See Appendix Page 21-24 (Count IX of the Original Complaint). Zurich has 

admitted that Policy No. 306373 provides liability coverage under Part 500 of the Policy, titled 

Garage Coverage, to Salvatore Cava with respect to the Plaintiffs claims in this lawsuit.2 See 

Appendix Page 27-35 (Answer to the Original Complaint at ~ 47), and Appendix Page 188-197 

(Amended Answer to the Amended Complaint, at ~ 47). Plaintiff contends that the Commercial 

Umbrella Coverage, Part 980 of the Policy, also provides indemnity coverage to Salvatore Cava 

with respect to Plaintiffs claims in this lawsuit, and Zurich contends that it does not. See 

Appendix Page 174-184 (Amended Complaint at Count IX) and Appendix Page 188-197 

(Amended Answer to the Amended Complaint at answers to County IX). 

During the course of discovery in the declaratory judgment action, Zurich deposed a Rule 

30(b)(7) representative of Dan's Car World concerning its insurance coverage. The 30(b)(7) 

witness was not prepared to fully answer the deposition topics, and so Zurich filed a motion to 

compel. See Appendix Page 37-96 (Motion to Compel and Supplement to Motion to Compel). 

2 Because Zurich determined that its duty to defend under Policy No. 306373 was triggered by the Complaint; it 
retained defense counsel for all of the defendants in this case, has defended all of the defendants in this case, and 
continues to defend all of the defendants in this case. 
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Dan's Car World responded to and opposed this motion. See Appendix Page 98-102 (Response 

to Motion to Compel). This motion was heard on September 16, 2015, and was then denied. See 

Appendix Page 104-138 (Hearing Transcript on Motion to Comp~l) and Appendix Page 139-141 

(Order Denying Motion to Compel). The Circuit Court, however, noted that Zurich was 

permitted to subpoena Dan Cava in order to deposed him as a fact witness. See Appendix Page 

139-141 (Order Denying Motion to Compel at Conclusions of Law ~ 6). 

After conducting discovery for approximately 10 months, Plaintiff moved to amend the 

complaint in order to add Dan Cava as a defendant and assert negligent entrustment and family 

use claims against him. See Appendix Page 143-171 (Motion to Amend). This motion was 

granted and the amended complaint was filed on March 18, 2016. See Appendix Page 174-188 

(Amended Complaint). Zurich then Answered the Amended Complaint and continued to take 

the position that the Commercial Umbrella coverage does not indemnify Salvatore Cava See 

Appendix Page 188-197 (Amended Answer to Amended Complaint at ~ 47). Defense counsel 

for Dan Cava, who was hired by Zurich, also answered the Amended Complaint on his behalf, 

which Answer denied all claims asserted against Dan Cava. See Appendix Page 199-206 

(Answer of Dan Cava and Dan's Car World). 

Personal counsel for Dan's Car World, Dan Cava, and Salvatore Cava then filed Cross

claims on their behalf against Zurich.3 These Cross-claims specifically allege that (1) Zurich has 

acted in bad faith by engaging in "wrongful litigation conduct" such as seeking to take the 

deposition of Dan Cava and otherwise defending itself in the declaratory judgment action, and 

3 Mr. Schillace is personal counsel for Dan Cava, Dan's Car World, and Salvatore Cava, and has represented these 
defendants since the inception of this case. 
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(2) Zurich has acted in bad faith by failing to settle this case. See Appendix Page 209-250 

(Cross-claim of Dan Cava, Dan's Car World, and Salvatore Cava).4 

Zurich then moved for dismissal of these Cross-claims, arguing that they fail to state 

claims for which relief can be granted because, pursuant to this Court's reasoning in Noland, 224 

w. Va. 372, 386-387, Zurich's duty to indemnify the Cavas has not yet ripened and because, 

pursuant to Clark v. Druckman, 218 W. Va. 427, the litigation privilege bars claims based upon 

Zurich's actions in defending itself in the declaratory judgment action. See Appendix Page 252

442 (Motion to Dismiss). The Cavas opposed dismissal, primarily based upon this Court's 

decision in State Auto. See Appendix Page 444-451 (Response to Motion to Dismiss). The 

Circuit Court heard oral argument on this matter on July 19, 2016. See Appendix Page 453-483 

(Hearing Transcript on Motion to Dismiss). The Court eventually entered the Order denying 

Zurich's Motion to Dismiss on December 8,2016. See Appendix Page 1-3. 

III. SUMMARY OF THE ARGUMENT 

The Circuit Court's denial of Zurich's Motion to Dismiss represents clear legal error 

because it failed to follow this Court's analysis in its published decision, Noland, 224 W. Va. 

372,386-387. In Noland, this Court analyzed when the duty to indemnify arises in the context of 

a third-party lawsuit against an insured and when a cause of action for breach of this duty 

accrues. See Id The Court in Noland stated that the duty to indemnify does not arise until a 

judgment has been obtained against an insured and, likewise, that a cause of action for bad faith 

failure to indemnify does not accrue until after a judgment has been obtained against the insured. 

See Id 

4 Dan Cava, Dan's Car World, and Salvatore Cava have all asserted Cross-claims. The Cross-claims are essentially 
identical, and so only the Cross-claim of Dan Cava will be referenced by citation to the Appendix when discussing 
the specifics of these claims. 
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When applied to this case, Noland's analysis dictates dismissal of the Cavas' Cross

claims for common law and statutory bad faith breach of the duty to indemnify. This is because 

the Plaintiff has not yet obtained a judgment against the Cavas. As such, Zurich's duty to 

indemnify the Cavas has not yet arisen, and so the Cavas cannot yet bring a cause of action 

against Zurich for breach of this duty. See Noland, 224 W. Va. 372, 386-387. 

The Circuit Court, however, followed this Court's reasoning in the memorandum 

decision, State Auto, 2016 W. Va. LEXIS 520, and found that the Cavas may maintain their 

causes of action for common law and statutory bad faith breach of the duty to indemnify despite 

the fact that no judgment has been entered against them. See Appendix Page 1-3 (Order Denying 

Motion to Dismiss). This Court, however, has held that "where a conflict exists between a 

published opinion and a memorandum decision, the published opinion controls." State v. 

McKinley, 234 W. Va. 143 at Syl. Pt. 5. The Circuit Court, therefore, committed clear legal error 

by failing to follow Noland's analysis, which is the controlling precedent of this Court. 

The Circuit Court also committed clear legal error by failing to apply the litigation 

privilege, which provides immunity to litigants from claims based upon actions taken during the 

course of litigation. See Clark v. Druckman, 218 W. Va. 427, 433. The fact that Zurich engaged 

in discovery, such as the taking of depositions and filing a motion to compel, in order to defend 

itself in a declaratory judgment action initiated by the Plaintiff is obviously subject to the 

litigation privilege. To find otherwise would be completely inconsistent with the purpose of the 

litigation privilege, which is to allow the parties to a lawsuit to "be free to use their best 

judgment in prosecuting or defending a lawsuit without fear of having to defend their actions in a 

subsequent civil action for misconduct," Clark v. Druckman, 218 W. Va. 427, 433. The Cavas' 
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Cross-claims alleging "wrongful litigation conduct," therefore, should have been dismissed and 

the Circuit Court's failure to do so constitutes clear legal error. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Oral argument is necessary under Rule 18(a) of the West Virginia Rules of Appellate 

Procedure. This case is appropriate for a Rule 20 argument because it involves issues of 

fundamental public importance concerning the relationships between insurers, their insureds, the 

handling of claims by third-parties against insureds, and whether or not actions taken in the 

course of litigation, such as depositions or motions to compel, can form the basis of a lawsuit. 

V. ARGUMENT 

A. Standard for issuance of a Writ of Prohibition. 

Under West Virginia Code § 53-1-1, a right to a writ of prohibition shall lie, in part, 

where a Circuit Court "exceeds its legitimate powers." W. Va. Code § 53-1-1; James MB. v. 

Carolyn M, 456 S.E.2d 16,20 (W.Va. 1995). 

In determining whether a writ is a proper remedy, this Court has established five (5) 

relevant factors: 

(1) whether the party seeking the writ has no other adequate 
means, such as direct appeal, to obtain the desired relief; (2) 
whether the petitioner will be damaged or prejudiced in a way that 
is not correctable on appeal; (3) whether the lower tribunal's order 
is clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests persistent 
disregard for either procedural or substantive law; and (5) whether 
the lower tribunal's order raises new and important problems or 
issues of law of first impression. 

State ex reI. Johnson Controls, Inc. v. Tucker, 729 S.E.2d 808, 814 CW. Va. 2012); see also In re 

W Va. Rezulin Litig. v. Hutchison, 585 S.E.2d 52, 62 CW. Va. 2003). 

In evaluating the above factors to determine whether a writ is proper, however, the Court 

need not find that all factors are present; rather, it may use a combination of the factors to grant 
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the writ. This Court has noted that "it is clear that the third factor, the existence of clear error as 

a matter oflaw, should be given substantial weight." In re W. Va. Rezulin Litig., 585 S.E.2d at 

62. 

B. 	 The Circuit Court's Order raises new and important problems and issues of 
law of first impression. 

"Conflicts between memorandum decisions and published opinions should be used by the 

legal community as a basis to urge this Court to consider, address, and resolve such conflict." 

State v. McKinley, 234 W. Va. 143, 153. This case presents an opportunity for this Court to do 

exactly that - resolve a conflict between a published opinion, Noland, 224 W. Va. 372, and a 

memorandum decision, State Auto, 2016 W. Va. LEXIS 520, which has never before been 

addressed. 

C. 	 Zurich will be irreparably harmed in a manner that is not correctable on 
appeal. 

The Cavas contend that Zurich has, and continues to, engage in "wrongful litigation 

conduct" in this case by defending itself in the declaratory judgment action, which is still 

ongomg. See Appendix Page 228-232 (Cross-claim at ~ 20, 34, and 35). If these claims are 

permitted to continue, then Zurich will not be able to freely use its "best judgment in prosecuting 

or defending a lawsuit without fear of having to defend their actions in a subsequent civil action 

for misconduct." Clark v. Druckman, 218 W. Va. 427. As such, Zurich will not be able to fully 

defend itself and to make decisions about its defense based upon the merits of the declaratory 

judgment action because of the unfair and undue influence of the threat that any action Zurich 

takes to defend itself will be used as grounds to further claim that Zurich engaged in "wrongful 

litigation conduct." 
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D. The Circuit Court's Order is clearly erroneous as a matter of law. 

1. 	 Noland trumps State Auto, so the Cavas cannot yet bring a cause of 
action for bad faith breach of the duty to indemnify. 

This Court's analysis in Noland, 224 W. Va. 372, 386-387 is most instructive as to how 

and when a cause of action for bad faith based upon the breach of an insurance company's duty 

to indemnify arises. 

The duty at issue in a bad faith breach of insurance contract claim 
is the insurance company's duty to act in good faith and deal fairly 
with its insured .... However, the insurance company is not called 
upon to perform this duty until some contractual duty imposed by 
the insurance policy has arisen. While the contractual duty and the 
duty to act in good faith are separate and distinct duties, they are 
related, and both must exist simultaneously to create a bad faith 
claim. ... Allstate's duty to indemnify arose, as explained above, 
when the Sauters obtained a judgment against Plaintiff .... Plaintiff 
could not have asserted a bad faith claim based on failure to 
indemnify prior to the entry of the Sauters' judgment because 
before that time Allstate had no duty to indemnify him, and 
therefore, it could not have acted unreasonably in refosing to 
indemnify him. 

Id (emphasis added) (quoting Daugherty v. Allstate Insurance Co., 55 P.3d 224, 228 (Colo. Ct. 

App.2002). 

Noland makes it clear that in the context of a third-party lawsuit against a plaintiff 

(insured), the plaintiff (insured) cannot assert a cause of action for bad faith breach of the duty to 

indemnify against its insurer prior to entry of judgment against the plaintiff (insured). See Id 

This, of course, makes sense because an insured does not suffer any damages due to an insurance 

company's refusal to settle a case unless there is a judgment entered against the insured that the 

insurance company refuses to indemnify. See e.g. Shamblin v. Nationwide Mut. Ins. Co., 183 W. 

Va. 585 (W. Va. 1990) (holding that an insurance company can be held liable for an excess 

verdict when it has in bad faith refused an opportunity to settle a claim for an amount that was 
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within the limits of its policy) and Strahin v. Sullivan, 220 W. Va. 329, 335 and 337 (2007) 

("[T]o recover under Shamblin, there must not only be a negligent refusal to accept a settlement 

offer by the insurer, but also subsequent harm to the insured .... public policy as well as case law 

dictate that when an insured's personal assets are not at stake at the time a verdict in excess of the 

applicable insurance policy limits is rendered, there is no cause of action pursuant to 

Shamblin."). 

Pursuant to this Court's analysis in Noland, because judgment has not been entered with 

respect to Plaintiff's auto accident claim against the Cavas, Zurich's duty to indemnify has not 

yet been triggered. See Noland, 224 W. Va. 372,386-387. Likewise, because judgment has not 

been entered against the Cavas, they have not yet suffered any damages. See Strahin, 220 W. 

Va. 329, 335 and 337. As such, the Cavas' Cross-claims for bad faith breach of the duty to 

indemnify must be dismissed because they are premature. 

This Court's analysis in Noland, however, conflicts with its reasoning in State Auto, 2016 

W. Va. LEXIS 520. In State Auto, this Court permitted an insured to proceed with a cause of 

action for bad faith breach of the duty to indemnify based upon an insurer's failure to settle a 

third-party claim against the insured, despite the fact that there had been no judgment entered 

against the insured. Id. In what appears to be an effort to avoid Noland's analysis, the 

memorandum decision in State Auto noted that the West Virginia Supreme Court has never 

specifically held that an excess judgment must be entered against an insured in order for the 

insured to proceed with a bad faith claim. Id. at 9-10 ("While this Court has acknowledged that 

common law bad faith claims falling under the first type above mayor often arise where there is 

an excess judgment against the insured, we have not held that such claims can only arise where 

there has been an excess judgment."). 
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Noland's reasoning, however, does not require the entry of an excess judgment in order 

for an insured to proceed with a cause of action for bad faith breach of the duty to indemnify 

against its insurer. Rather, Noland specifically states that there simply must be a judgment 

entered against the insured in order for the duty to indemnify to be triggered, see Noland, 224 W. 

Va. 372, 86-387, an insurer must then fail to satisfy this duty in order for a cause of action for 

breach of the duty to indemnify to accrue. Noland's reasoning makes sense because an insured 

may bring a cause of action for bad faith breach of the duty to indemnify against its insurer when 

a judgment has been entered against the insured that is within the policy limits (and so not an 

excess judgment) but the insurer wrongfully refuses to indemnify the insured. 

In other words, the reasoning in State Auto that an excess judgment is not a prerequisite 

for brining a bad faith cause of action for failure to indemnify is correct, but it is not on point. 

This is because the prerequisite for bringing a cause ofaction for bad faith failure to indemnify is 

the entry of judgment against the insured and a refusal by the insurer to indemnify the insured 

(for whatever reason that the insured alleges is wrongful). See Noland, 224 W. Va. 372, 86-387, 

and Daugherty v. Allstate Insurance Co., 55 P.3d 224, 228 (cited with approval in Noland). To 

the extent Noland's analysis conflicts with State Auto's analysis, Noland's reasoning controls 

because Noland is a published decision and State Auto is a memorandum decision. See State v. 

McKinley, 234 W. Va. 143 at Syl. Pt. 5. 

The Circuit Court, therefore, committed clear legal error by applying the reasoning in 

State Auto to find that the Cavas may assert a cause of action for bad faith breach of the duty to 

indemnify against Zurich despite the fact that no judgment has been entered against the Cavas 

for which Zurich has refused to indemnify them. The Circuit Court should have applied 
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Noland's analysis and dismissed the Cavas' common law bad faith breach of the duty to 

indemnify cause of action as premature. 

2. 	 Under Noland, and as recognized by State Auto, the Cavas' UTPA 
cause of action is also premature. 

It is impOliant to note that Noland's reasoning that the entry of jUdgment against an 

insured is a prerequisite to an insured brining a cause of action for bad faith breach of the duty to 

indemnify applies both to common law causes of action and causes of action under W. Va. Code 

§ 33-11-4 (the W. Va. UTPA). This is because an insured cannot make a claim for 

indemnification from its insurer in the context of a third-party suit against the insured until after 

entry ofjudgment against the insured. 

Indeed, this point was recognized in State Auto, which stated that an insured "has a cause 

of action for [the insurer's] alleged violations of W. Va. Code § 33-11-4(9) in settling those 

claims that [the insured] becomes legally obligated to pay to the [third-party plaintiff]." State 

Auto, 2016 W. Va. LEXIS 520 at 12 (emphasis added). As discussed in Noland, the insured does 

not become legally obligated to pay a third-party plaintiff until after the entry of judgment 

against the insured. See Noland, 224 W. Va. 372, 86-387; see also, Strahin v. Sullivan, 220 W. 

Va. 329,335 and 337 (holding that an insured cannot be exposed to personal liability until after a 

judgment is entered against an insured). An insured, therefore, cannot bring a cause of action for 

violations of the UTP A against its insurer in the context of a third-party suit against the insured 

unless a judgment is entered against the insured and the insurer wrongfully refuses to indemnify 

the insured. 

This tracks with Noland's analysis of a common law claim for bad faith breach of the 

duty to indemnify, as well as common sense. In the context of a third-party suit against an 

insured, if the matter is settled by the insurer prior to a judgment being entered against the 
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insured, but the insurer allegedly violated the UTPA when settling with the third-party, then the 

third-party can bring an administrative complaint against the insurer pursuant to W. Va. Code § 

33-11-4a. If, however, the insurer does not settle. the suit and the third-party obtains a judgment 

against the insured, and the insurer allegedly violates the UTP A, or the common law duty to 

indemnify, by failing to indemnify the insured from the judgment, then the insured can bring a 

lawsuit against the insurer for both common law bad faith breach of the duty to indemnify and 

for violations of the UTPA. See, e.g., Shamblin v. Nationwide Mut. Ins. Co., 183 W. Va. 585 

(1990). 

In this case, as discussed above, the Circuit Court committed clear legal error by failing 

to dismiss the Cavas' UTPA cause of action despite the fact that no judgment has been entered 

against them. Pursuant to this Court's analysis in Noland, and as recognized by this Court in 

State Auto, a cause of action for violations of the UTPA cannot be asserted by the Cavas until 

after they become legally obligated to pay damages to the Plaintiff (i.e. entry of a judgment). 

The Circuit Court, therefore, should have dismissed the Cavas' UTPA cause of action as 

premature. 

3. 	 The litigation privilege provides absolute immunity to Zurich from 
the Cavas' "wrongful litigation conduct" claims. 

i. 	 A declaratory judgment action is the proper method for 
resolving an insurance coverage dispute. 

"There is no doubt that an insurer is justified in its attempt to seek declaratory relief in 

insurance coverage cases. Indeed, the insurer complies with its duty to defend by seeking 

declaratory judgment from the circuit court on the issue of insurance coverage prior to the trial 

on the liability issue." Cox v. Amick, 195 W. Va. 608, 619 (1995) (Cleckly, J., concurring 

opinion). And this Court has explicitly stated that an injured plaintiff may bring a declaratory 
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judgment action against an insurance carrier to determine if there is policy coverage in the same 

lawsuit in which the plaintiff brings a personal injury action. Christian v. Sizemore, 181 W. Va. 

628 at SyI. Pts. 3 and 4 (1989). Contrary to Justice Cleckly's opinion and the procedure that has 

been explicitly authorized by the West Virginia Supreme Court, the Cavas' Cross-claims seek to 

hold Zurich liable for conducting discovery in connection with the Plaintiffs declaratory 

judgment action and for defending itself in the declaratory judgment action. See Appendix Page 

228-232 (Cross-claim at ~ 20, 34, and 35). 

The purpose of the declaratory judgment action, however, is to determine what coverage 

applies to the claims asserted by the Plaintiff. If Zurich can be considered to be acting in bad 

faith by defending itself in this actIOn, then coverage will be declared to be whalt:vt:r tilt: Plaintiff 

advocates for. Such a result is nonsensical and flies in the face of Justice Cleckly's opinion and 

the holdings of this Court in Sizemore, 181 W. Va. 628 at SyI. Pts. 3 and 4. Indeed, where an 

insurance carrier disputes what coverage is applicable to a plaintiffs underlying liability claim, 

the proper thing for it to do is to seek a declaratory judgment concerning coverage. See Amick, 

195 W. Va. 608, 619 and Sizemore, 181 W. Va. 628 at SyI. Pts. 3 and 4. And that is exactly 

what is happening in this case: Zurich is litigating a declaratory judgment action for the purpose 

of determining the applicable insurance coverage prior to the trial on Plaintiffs liability claim 

(the auto accident). 

ii. 	 Zurich's litigation conduct is privileged and cannot form the 
basis of a claim for bad faith. 

Not only is an insurer justified in litigating a declaratory judgment action in order to 

determine coverage prior to the trial on the underlying case, in West Virginia, "litigation 

privilege immunity [provides that] any communication, oral or written, uttered or published in 

the due course of a judicial proceeding is privileged and cannot constitute the basis of a civil 
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action." Cleckley, Davis, & Palmer, Jr., LITIGATION HANDBOOK ON WEST VIRGINIA RULES OF 

CIVIL PROCEDURE § .8(c), at 239 (4th ed. 2012). Simply stated, the litigation privilege is "an 

absolute privilege [which] removes all possibility of remedy for' a wrong that may even be 

committed with malice." Collins v. Red Roofinns, inc., 566 S.E.2d 595,598 (W. Va. 2002). 

[A]bsolute immunity must be afforded to any act occurring during 
the course of a judicial proceeding, regardless of whether the act 
involves a defamatory statement or other tortious behavior such as 
the alleged misconduct at issue, so long as the act has some 
relation to the proceeding. The rationale behind the immunity 
afforded to defamatory statements is equally applicable to other 
misconduct occurring during the course of a judicial proceeding. 
Just as participants in litigation must be free to engage in 
unhindered communication, so too must those participants be free 
to use their best judgment in prosecuting or defending a lawsuit 
without fear of having to defend their actions in a subsequent civil 
action for misconduct. 

Clark v. Druckman, 218 W. Va. 427,433 (2005) (citing Levin, Middlebrooks, Mabie, Thomas, 

Mayes & Mitchell, P.A., v. United States Fire Insurance Company, 639 So. 2d 606, 608 (Fla 

1994). See also Jackson v. Bellsouth Telecomms., 372 F.3d 1250, 1274 (lIth Cir. 2004) (quoting 

Levin). 

Not only does the litigation privilege apply to parties, it also extends to their attorneys. 

"The litigation privilege is generally applicable to bar a civil litigant's claim for civil damages 

against an opposing party's attorney if the alleged act occurs in the course of the attorney's 

representation and is conduct related to the civil action." Syl. Pt. 3, Clark v. Druckman, 218 W. 

Va. 427. The litigation privilege extends to parties and witnesses, attaches to all aspects of the 

proceedings, and expressly applies to intentional torts, including, but not limited to, "claims of 

defamation, abuse of process, intentional infliction of emotional distress, negligent 

misrepresentation, invasion of privacy, and interference with contract and prospective economic 
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advantage." Cleckley, Davis, & Palmer, Jr., LITIGATION HANDBOOK ON WEST VIRGINIA 

RULES OF CIVIL PROCEDURE§ 8(c), at 239 (4th ed. 2012). 

The Cavas' Cross-claims specifically allege that Zurich has "engaged in wrongf\11 

litigation conduct" by seeking to take the deposition of Dan Cava, arguing as a coverage defense 

that Salvatore Cava was not an employee of Dan's Car World at the time of the auto accident, 

and not objecting to the amendment of the complaint, which added Dan Cava as a defendant. 

See Appendix Page 228-232 (Cross-claim at ~ 20, 34 and 35). These allegations, however, are 

clearly barred by the litigation privilege. See Clarkv. Druckman, 218 W. Va. 427, 433. 

The Circuit Court, therefore, committed clear legal error when it failed to dismiss the 

Cavas' cause of action for bad faith due to "wrongful litigation conduct." Pursuant to Clark v. 

Druckman, 218 W. Va. 427, 433, the Circuit Court should have dismissed this cause of action. 

VI. CONCLUSION 

The Circuit Court committed clear legal error by failing to dismiss the following causes 

of action asserted in the Cavas' Cross-claims: common law bad faith breach of the duty to 

indemnify, violations ofthe UTPA (statutory bad faith), and bad faith due to "wrongful litigation 

conduct." Zurich, therefore, requests that this Court grant it relief in the form of an Order that 

directs the Circuit Court to dismiss these causes of action and awards Zurich any additional relief 

that this Court deems appropriate. 
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VERIFICATION 

Per West Virginia Code § 53-1-3 

I, the undersigned counsel for the Petitioners, hereby certify that the facts and allegations 

contained in the Petition for Writ of Prohibition and Appendix are true and correct to the best 

of my belief and knowledge. 

Dated: January 10,2017 
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