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INTRODUCTION 

The West Virginia Insuran·:e Federation ["Federation"] files this brief as amicus 

curiae in support of the Petition for Writ of Prohibition filed by Petitioners, Universal Underwriters 

Insurance Company ["Universal"] and Zurich American Insurance Company ["Zurich"]. It does 

so because of grave concern that the Order Denying Motion to Dismiss of the Defendants, 

Universal Underwriters Insurance Company and Zurich American Insurance Company, Cross-

Claims of the CA VA Defendants and Bifurcating the Bad Faith Allegations from the Claims of 

the Plaintiff Regarding the Motor Vehicle Collision ["Order"], entered by the Circuit Court of 

Marion County, West Virginia, on December 8, 2016, resurrects the old third party bad faith 

paradigm under the pretext of a first party bad faith claim when first party liability is nonexistent. 1 

This concern is consistent with the misgivings previously voiced by two members of this Court in 

State ex reI. State Auto Prop. Ins. Co. v. Stucky, 2016 W.va. LEXIS 520 (June 14, 

2016)(Memorandum Decision), and should now be addressed before insurers become routinely 

joined to third party liability actions. Thus, the Federation respectfully requests that this Court 

issue a rule to show cause and award the writ of prohibition requested by Universal and Zurich.2 

STATEMENT OF THE CASE 

The Federation incorporates by reference the Statement of the Case set forth by 

Universal and Zurich in the Petition for Writ of Prohibition. 

STATEMENT OF INTEREST 

The Federation is the state trade association for property and casualty insurance 

companies doing business in West Virginia. Its members insure approximately 80% of the 

automobiles and homes in West Virginia and more than 80% of the workers' compensation 

1 The amicus curiae brief has been authored in its entirety by the undersigned counsel. Neither party nor 
their respective counsel made a monetary contribution specifically intended to fund the preparation or 
submission of this brief. Counsel for the Petitioners were provided a copy of the brief in advance of filing, 
but made no contribution to its contents. This disclosure is made pursuant to Rule 30(e)(5) of the West 
Virginia Rules of Appellate Procedure. 
2 Pursuant to West Virginia Rules of Appellate Procedure 30(b), the Federation provided notice on 
January 12, 2017, to all parties of its intention of filing an amicus curiae brief. This notice was provided 
after Petitioners initiated the original jurisdiction proceeding. 
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policies insuring employees in West Virginia. The Federation is widely regarded as the voice of 

West Virginia's insurance industry and has served the property and casualty industry for more 

than 35 years. 

The Federation files this brief, pursuant to Rule 30 of the West Virginia Rules of 

Appellate Procedure, in support of the Petition for Writ of Prohibition of Universal and Zurich 

because the Federation's members have a strong interest in ensuring that West Virginia does 

not re-visit an era when insurers were routinely joined to tort actions under the guise of bad faith 

liability. The economic and market consequences of that era for insurers, and consumers, were 

severe and were remedied by the Legislature in 2005 with the abolition of a private right of 

action for third party bad faith. Those very consequences are, however, resurrected when a 

circuit court permits the assertion of a first party bad faith claim with a third party liability action 

when no first party claim exists as a matter of law. Accordingly, the Federation appears as 

amicus curiae because the import of the Order is far reaching as it reopens a door which has 

been previously closed. 

ARGUMENT 

I. 	 PROHIBITION PROPERLY LIES TO COMPEL DISMISSAL OF THE COMMON LAW AND 
STATUTORY BAD FAITH CLAIMS AGAINST UNIVERSAL AND ZURICH 

The Federation joins Universal and Zurich in contending that the circuit court exceeded 

its legitimate power and committed clear legal error when it failed to grant the Motion to Dismiss. 

Simply stated, the Order permits the assertion of a first party bad faith claim when such a claim 

is non-existent. Its consequence is the potential revival of an era when insurers were routinely 

joined to third party liability actions under a theory of bad faith. This Court should, accordingly, 

award a writ of prohibition and end this torture of West Virginia's bad faith jurisprudence. 

A. 	 Prohibition is an appropriate challenge to the circuit court's failure to grant 
the motion to dismiss. 

The standard for issuance of a writ of prohibition is well established: 

In determining whether to entertain and issue the writ of prohibition 
for cases not involving an absence of jurisdiction but only where it is 
claimed that the lower tribunal exceeded its legitimate powers, this 
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Court will examine five factors: (1) whether the party seeking the 
writ has no other adequate means, such as direct appeal, to obtain 
the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whether 
the lower tribunal's order is clearly erroneous as a matter of law; (4) 
whether the lower tribunal's order is oft repeated error or manifests 
persistent disregard for either procedural or substantive law; and (5) 
whether the lower tribunal's order raises new and important 
problems or issues of law of first impression. These factors are 
general guidelines that serve as a useful starting point for 
determining whether a discretionary writ of prohibition should issue. 
Although all five factors need not be satisfied, it is clear that the third 
factor, the existence of clear error as a matter of law, should be 
given substantial weight. 

Syl. Pt. 4, State ex reI. Hoover v. Berger, 199 W.va. 12,483 S.E.2d 12 (1996). 

Initially, the Federation acknowledges that this Court recently declined to award a writ of 

prohibition in connection with a similar challenge by an insurer. See State ex reI. State Auto 

Prop. Ins. Co. v. Stucky, 2016 W.va. LEXIS 520 (June 14, 2016). Indeed, the Federation 

anticipates that the Respondents may cite State Auto, like the circuit court did in the Order, to 

support the argument that a first party claim can be asserted and that it is not clear legal error 

for the circuit court to have denied the Motion to Dismiss. The State Auto decision, however, 

should not preclude favorable consideration of the Petition for Writ of Prohibition here. 

State Auto is a memorandum decision. As the comments to W.Va. R. App. P. 21 make 

clear, "[m]emorandum decisions are abbreviated decisions on the merits that will not contain a 

syllabus and will not be published in the West Virginia Reports." Consistent with the comments, 

this Court has further noted that a memorandum decision "has less persuasive force as a legal 

precedent than a published decision." State v. McKinley, 234 W.va. 143, 152, 764 S.E.2d 303, 

312 (2014). In that vein, the discussion in State Auto was a limited review of whether the trial 

court had sufficiently appraised the third party complaint under W.va. R. Civ. P. 12(b)(6). The 

majority did not fully analyze what duty the insurer would have which could form the basis of a 

first party statutory or common law bad faith claim.3 Instead, the majority merely noted that the 

3 As this Court has long recognized, there is a common law duty of good faith and fair dealing which runs 
between insurers and insureds and is based upon the insurance contract. See Elmore v State Farm Mut. 
Auto Ins. Co., 202 W.va. 430, 504 S.E.2d 893 (1998); Hayseeds, Inc. v. State Farm Fire & Cas., 177 
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Court had not held that a common law bad faith claim could only arise where there was an 

excess judgment. While this is certainly a correct observation, the Court did not identify 

instances where a first party claim could be asserted when an excess or other judgment against 

the insured was lacking. See State Auto, 2016 LEXIS 250, *4-15. Perhaps the Court declined to 

explore the issue further because the case was viewed as appropriate for a memorandum 

decision. Nonetheless, the Federation submits that no such claim can exist where either the 

insurer has indemnified the insured, like in State Auto, or where, as here, no judgment triggering 

a duty to indemnify has been entered against the insured. 

The majority's analysis in State Auto concerning the viability of a statutory bad faith 

claim was likewise abbreviated. The Court's discussion concerning whether a first party 

claimant could bring a cause of action for statutory bad faith under W.va. Code §33-11-4(9) was 

limited to observing that the private right of action under the statute was abolished only as to 

third party claimants. There was no analysis as to whether any of the duties imposed by statute 

applied in instances where the first party bad faith claim is premised upon the insurer failing to 

use good faith in settling a claim by a third party against the insured. Id. *10-15. 

Two members of the Court, Justice Ketchum and Justice [now Chief Justice) Loughry 

dissented in State Auto. In their dissents, they examined the common law and statutory basis 

for imposing bad faith liability and both concluded there could be no ground for first party liability 

where the insurer defended and indemnified the insured in a third party liability claim. Thus, 

both also determined that the circuit court's order permitting the assertion of the claim was 

erroneous as a matter of law. Id. *15-26 

The Federation respectfully submits that the Court should now undertake and embrace 

the analysis performed by Justices Ketchum and Loughry, and conclude that no first party claim 

W.va. 323, 352 S.E.2d 73 (1986). Correspondingly, the statutory fair claim settlement practices 
provisions set forth in W.va. Code §33-11-4(9) also impose duties upon which a cause of action may be 
asserted. See Jenkins v. J.C. Penney Cas. Ins. Co., 167 W.va. 597, 287 S.E.2d 252 (1981), overruled on 
other grounds by State ex reI. State Farm Fire & Cas. Co. v. Madden, 192 W.Va. 155, 451 S. E.2d 721 
(1994). Though the private right of action has been legislatively abolished as to third party claimants, see 
W.va. Code §33-11-4a, it remains in place for insureds. 
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can be brought before judgment when the insurer is defending the insured. The issue is present 

again and it will continue to arise until this Court substantively addresses it. Here, the decision 

of the circuit court is clearly erroneous which makes prohibition an appropriate remedy. 

B. 	 It is clear legal error to permit the assertion of first party bad faith claims 
when such claims are non-existent. 

An analysis of first party bad faith law reveals that no viable claim exists when the 

insurer is defending the insured in a third party liability claim and no judgment has been entered. 

Fortunately, Justices Ketchum and Loughry have already provided the analytical framework to 

address this issue and resolve it in favor of Universal and Zurich. As both noted in State Auto, 

West Virginia recognizes two types of first party bad faith cases: (1) one in which an insurer 

fails to use good faith in resolving a "loss claim" filed by the insured; and (2) those where the 

insurer fails to use good faith in settling a lawsuit by a third party, resulting in an excess 

judgment against the insured. State Auto, 2016 LEXIS 520, *17-18; See also State ex rei. 

Brison v. Kaufman, 213 W.Va. 624, 584 S.E.2d 480 (2003)(Davis, J. concurring). State Auto, 

like the present case, involved a bad faith claim arising from the failure to settle a third party 

claim (the "second-type"). The insurer defended and indemnified the insured with respect to the 

third party claim. As a result, the dissenters reasoned that no common law bad faith claim could 

be sustained because the insured was not exposed to an excess verdict. In fact, there was no 

exposure whatsoever as the insured was fully indemnified. The insured could also not maintain 

a statutory bad faith claim because the provisions of the Unfair Trade Practices Act ["UTPA"] 

asserted by the insured protected only the efforts of the third party claimants to recover legally 

cognizable damages. The insured under the liability policy could make no type of demand that 

could be defended, settled and paid by State Auto. The insured also had no right to recover any 

proceeds under the policy. As a result, none of the statutory sections, W.va. Code §33-11

4(9)(b), (9)(f) or (9)(g), were applicable. Id. *21-22. 

Under a liability policy, the insured is entitled to two things: "a defense against a liability 

claim from a third-party, and indemnification of any damages (within policy limits) due to the 
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third party as a result of [any] alleged negligent act or omission." State Auto, 2016 W.va. LEXIS 

520, *22 (Ketchum, J., dissenting). In the present case, a defense has been provided to the 

insureds and the obligation to indemnify has not been triggered because no judgment has been 

entered. Consistent with the analysis of Justices Ketchum and Loughry, there is no common 

law duty nor any statutory obligation which has been breached and for which there can be the 

basis for a first party bad faith claim. It was, therefore, clear legal error for the circuit court to 

deny the Motion to Dismiss of Universal and Zurich when no duties existed upon which a bad 

faith claim could be predicated. 

C. Reliance upon State 
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A second, and equally compelling, reason why prohibition is an appropriate remedy here 

is that the circuit court's reliance upon State Auto creates a potential conflict with this Court's 

published decision in Noland v. Virginia Ins. Reciprocal, 224 W.va. 372, 686 S.E.2d 23 (2009). 

This Court has recognized that a conflict between a memorandum decision and a published 

decision is a basis for urging this Court to resolve the conflict. As stated by Justice [then Chief 

Justice] Davis: 

Finally, we hold that, while memorandum decisions may be cited as 
legal authority, and are legal precedent, their value as precedent is 
necessarily more limited; where a conflict exists between a 
published opinion and a memorandum decision, the published 
opinion controls. Conflicts between memorandum decisions and 
published opinions should be used by the legal community as a 
basis to urge this Court to consider, address and resolve such 
conflict. 

State v. McKinley, 234 W.va. at 153, 764 S.E.2d at 313. 

Noland, as this Court is aware, was an action in which a registered nurse asserted 

claims against a medical malpractice insurer, and insurance adjusters, for breach of contract as 

well as common law and statutory bad faith. Within the context of a statute of limitations 

analysis, this Court discussed when the contractual duties of an insurer arise as to both defense 

and indemnification. In addressing those issues, this Court quoted extensively from Daugherty 
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v. Allstate Ins. Co., 55 P. 3d 224 (Colo. Ct. App. 2002). Specifically as to the duty to indemnify, 

the Court quoted Daugherty as follows: 

Allstate's duty to indemnify arose, as explained above, when the 
Sauters obtained a judgment against plaintiff on July 9, 1998. At 
that time plaintiff knew the nature and extent of whatever injuries he 
suffered as a result of Allstate's alleged bad faith conduct in refusing 
to indemnify him. He also knew that Allstate's allegedly 
unreasonable refusal to indemnify him was the cause of those 
injuries. 

Plaintiff could not have asserted a bad faith claim based on failure to 
indemnify prior to the entry of the Sauters' judgment because before 
that time Allstate had no duty to indemnify him, and therefore, it 
could not have acted unreasonably in refusing to indemnify him. 
Thus, this part of plaintiff's bad faith claim had to be filed within two 
years following the entry of judgment against him on July 9, 1998. 
The claim was filed on July 7, 2000, and thus was timely. 

Noland, 224 W.va. at 386-87,686 S.E.2d at 37-38, quoting Daugherty, 55 P. 3d at 228. 

Ultimately, this Court only embraced Daugherty with respect to the duty to defend claim 

and when the statute of limitations would be triggered. It specifically declined to make a ruling 

as to when the statute of limitations begins to run on a bad faith claim based upon the refusal to 

indemnify. Noland, 224 W.va. at 389, 686 S.E.2d at 53-54. Nonetheless, because this Court 

viewed Daugherty as persuasive with respect to the duty to defend, it is reasonable to assume 

that this Court would also adopt Daugherty's analysis with regard to when the duty to indemnify 

is triggered. Thus, there appears to be a current conflict, and certainly an issue of first 

impression, between a memorandum decision which is cited for supporting the assertion of a 

first party bad faith claim even though the duty to indemnify has not been triggered and a 

published decision which approvingly quotes language indicating that the duty does not exist 

until a judgment has been returned. That potential conflict, or at least the unanswered question, 

should now be resolved. 

D. 	 Permitting the assertion of first party bad faith claims when no duty exists 
is an oft repeated error. 

Another factor favoring the issuance of a writ of prohibition is that permitting the 

assertion of a first party bad faith claim when no duty exists is likely to be an oft repeated error. 
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The circuit court denied the Motion to Dismiss of Universal and Zurich and did so in reliance 

upon State Auto. (App. 0001-0004). The Federation believes that not only this circuit court, but 

others, will routinely deny motions to dismiss when insurers are joined based upon the 

memorandum decision. As will be demonstrated below, the Federation's concern is quite real 

and the resulting economic and market consequences of permitting the litigation of first party 

claims when there is a non-existent duty should now be addressed. 4 

E. 	 It is clear error to permit the assertion of a claim for litigation misconduct 
in the face of a recognized litigation privilege. 

The Federation is deeply disturbed that the circuit court allowed the cross-claim against 

Universal and Zurich to move forward based, in part, upon the alleged litigation misconduct of 

Zurich. It is particularly troubling that an insurer can have a declaratory judgment claim filed 

against it and then be subject to a bad faith claim because the carrier is litigating the coverage 

issue. Permitting a litigation misconduct claim to move forward not only runs afoul of West 

Virginia's long standing declaratory judgment law, it also ignores the immunity afforded parties 

by the litigation privilege. 

It cannot be overemphasized that the actions of Zurich which are the subject of the 

litigation misconduct claim were undertaken in the defense of a declaratory judgment claim 

initiated by the Plaintiff. (App. 0021-0022). It borders on absurd to impose liability upon an 

insurer for merely defending a coverage claim, which has included the taking of a Rule 30(b)(7) 

deposition and the filing of a motion to compel. (App. 0036-0097). If such activity is actionable, 

then all parties to litigation will be exposed to liability for simply litigating and protecting their 

interests. 

Declaratory judgment actions are common and a justified manner to raise and resolve 

insurance coverage issues. Long ago, this Court permitted a plaintiff to join a declaratory 

4 The Federation also believes the clear error committed by the circuit court is not correctable on appeal 
without undue prejudice to Universal and Zurich. Simply stated, an insurer should not be forced to litigate 
non-existent first party claims and await relief on appeal. Given the anticipated frequency with which 
these claims will be brought, insurers will be subjected to costly litigation in order to defeat meritless 
claims. 
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judgment claim against an insurer with the original personal injury suit. See Christian v. 

Sizemore, 181 W.va. 628,383 S.E.2d 810 (1989). In doing so, Justice Miller noted: 

Declaratory judgment also provides a prompt means of resolving 
policy coverage disputes so that the parties may know in advance of 
the personal injury trial whether coverage exists. This facilitates the 
possibility of settlements and avoids potential future litigation as to 
whether the insurer was acting improperly in denying coverage. 

Christian, 181 W.va. at 632,383 S.E.2d at 814. 

To suggest that a cause of action can rest against Zurich for merely defending a 

declaratory judgment claim which was brought consistent with the principles of Christian is 

simply wrong and it is indisputable error for the circuit court to permit it. 

More importantly, the claim of litigation misconduct is barred by the immunity afforded 

Zurich by the litigation privilege. The privilege was first recognized in West Virginia in Collins v. 

Red Roof Inns, Inc., 211 W.Va. 458, 566 S.E.2d 595 (2002) and was applied to communications 

during the litigation process. Later, this Court expanded the privilege to include conduct which 

occurs during and is related to the civil action. Clark v. Druckman, 218 W.Va. 427, 624 S.E.2d 

864 (2005). In extending the privilege to conduct, this Court quoted from Justice Davis' 

concurring opinion in Barefield v. DPIC Companies, Inc., 215 W.va. 544, 600 S. E.2d 256 

(2004), in which she discussed the important policies underlying the privilege: 

[t]he public policies associated with the litigation privilege include: 
(1) promoting the candid, objective and undistorted disclosure of 
evidence; (2) placing the burden of testing the evidence upon the 
litigants during trial; (3) avoiding the chilling effect resulting from the 
threat of subsequent litigation; (4) reinforcing the finality of 
judgments; (5) limiting collateral attacks upon judgments; (6) 
promoting zealous advocacy; (7) discouraging abusive litigation 
practices; and (8) encouraging settlement. 

Clark, 218 W.va. at 427,642 S.E.2d at 870. 

The privilege, and the important policies underlying it, are equally applicable here. 

Zurich had a declaratory judgment claim asserted against it. Zurich has merely defended the 

claim and any conduct at issue was clearly undertaken during the litigation process. The chilling 

effect on all litigants of allowing a bad faith claim to move forward under these circumstances is 
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obvious. Thus, in the face of a well established privilege, it was clear error for the circuit court to 

deny the Motion to Dismiss. 

II. 	 THE CROSS-CLAIM AGAINST UNIVERSAL AND ZURICH IS A THINLY VEILED 
RESURRECTION OF THIRD PARTY BAD FAITH. 

What is more problematic to the Federation is the fact the first party claim asserted 

against Universal and Zurich is nothing more than a thinly veiled resurrection of third party bad 

faith which was abolished by statute over ten (10) years ago. Unless addressed now, the 

Federation is concerned that insurers in West Virginia will once again routinely face joinder to 

third party liability claims. Though fashioned as first party claims, the theories of liability will be 

the same provisions of the UTPA which were asserted by third party claimants for years and 

which have since been legislatively eliminated. In short, the present case is nothing more than 

a transparent effort to revive the old third party bad faith liability paradigm. 

The Federation is not alone in expressing this concern. Justice Loughry, in his 

dissenting opinion in State Auto, quickly identified these first party claims as being third party 

claims in disguise by stating: 

[t]he majority has sanctioned what clearly amounts to the assertion 
of a third party bad faith claim -- an action that has been statutorily 
eliminated. Through its third-party complaint against State Auto, 
CMD seeks to recover for the delays that transpired as the result of 
litigation that the Evanses filed against CMD. While at first glance it 
appears that CMD has asserted a first-party bad faith action against 
its own insurer (State Auto), upon analysis of the claim in terms of 
the commercial general liability ("CGL") coverage at issue, CMD has 
merely sought to disguise a third-party bad faith claim as a first
party claim to avoid the statutory proscription against such claims. 

State Auto, 20016 W.va. LEXIS 520, *23. 

The Federation whole heartedly agrees with Justice Loughry's assessment. Like State 

Auto, this case is nothing but a thinly disguised effort to revisit the era of third party bad faith. 

The economic and market consequences of that era for insurers, and consumers, were severe. 

Eventually, West Virginia recognized the negative impact of these claims and statutorily 
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abolished the third party private right of action under the UTPA. This Court cannot allow a third 

party bad faith reunion to occur. 

It is instructive to look back upon West Virginia's third party bad faith experience to 

appreciate the current threat. In Jenkins v. J.C. Penney Cas. Ins. Co., 167 W.va. 597, 280 

S.E.2d 252 (1981) overruled on other grounds by State ex reI. State Farm Fire & Cas. Co. v. 

Madden, 192 W.va. 155, 451 S.E.2d 721 (1994), this Court recognized an implied private right 

of action for violations of the unfair claims settlement practices provisions of the UTPA. In doing 

so, West Virginia embarked upon a path followed by only a small number of jurisdictions. In 

fact, only five other jurisdictions recognized, to some degree, the right of a third party to bring a 

cause of action for violations of claim settlement practice statutes. Third Party Causes of Action: 

Effects on West Virginia Insurance Markets, Offices of the Insurance Commissioner (February, 

2005). What followed Jenkins was the development of a virtual cottage industry of third party 

bad faith claims being asserted in connection with underlying tort actions. This, in turn, led to 

numerous decisions addressing issues arising from third party bad faith cases. See e.g, 

Robinson v. Continental Cas. Co., 185 W.va. 244, 406 S.E.2d 470 (1991)(holding that a case 

was not finally resolved so as to permit the assertion of a bad faith action until the conclusion of 

the appellate process); Poling v. Motorist Mut. Ins. Co., 192 W.Va. 46, 450 S.E.2d 635 

(1994 )(holding that a third party bad faith claim could be brought after settlement of the 

underlying claim); State ex reI. State Farm Fire & Casualty Co. v. Madden, 192 W.va. 155, 451 

S.E.2d 721 (1994)(permitting the joinder of a third party bad faith claim with the underlying tort 

action); Dodrill v. Nationwide Mut. Ins. Co., 201 W.va. 1, 491 S.E.2d 1 (1996)(holding that the 

establishment of frequency in relation to a general business practice could be shown by 

repetition of the same violation in different claims or multiple violations in a single claim); Wilt v. 

State Auto Mut. Ins. Co., 203 W.va. 165, 506 S.E.2d 608 (1998)(determining that claims 

involving unfair claims settlement practices are subject to a one year statute of limitations); 

Elmore v State Farm Mut. Auto. Ins. Co., 202 W.va. 430, 504 S.E.2d 893 (1998)(finding no 

common law duty of good faith and fair dealing in the absence of an insurance contract); 
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Klettner v. State Farm Mut. Auto. Ins. Co., 205 W.Va. 587, 519 S.E.2d 870 (1999)(holding that 

the appeal process of the underlying action had to run before the statute of limitations would 

commence on a statutory bad faith claim); State ex ref. Medical Assurance of West Virginia, Inc. 

v. Recht, 213 W.Va. 457, 583 S.E.2d 80 (2003)(determining that statements made by physician 

to law firm retained by an insurer remained privileged even though shared with insurance 

company and determining that fact work product would be available to the plaintiff); Rose v. St. 

Paul Fire & Marine, Ins. Co., 215 W.Va. 250, 599 S.E.2d 673 (2004)(recognizing that the UTPA 

and the tort of bad faith apply only to persons and their agents who are engaged in the business 

of insurance and finding that a defense attorney employed by the insurance company is not 

engaged in the business of insurance.); Barefield v. DPIC, Companies, Inc., 215 W.V.a. 544, 

600 S.E.2d 256 (2004)(holding that the conduct of an insurance company during the pendency 

of the lawsuit may support a cause of action for violation of the UTPA and that an insurance 

company is not liable under the UTPA for the actions of defense counsel unless ratified or relied 

upon by the company); Jackson v. State Farm Mut. Automobile Ins. Co., 215 W.Va. 634, 600 

S.E.2d 346 (2004)(determining when liability is reasonably clear as the term is used under the 

UTPA); Holloman v. Nationwide Mut. Ins., Co., 217 W.va. 269, 617 S.E.2d 816 (2005)(holding 

that the doctrine of collateral estoppel was not appropriate in a third party bad faith claim based 

upon a prior adjudication against the insurer). The sheer number of decisions addressing third 

party bad faith issues reflected how frequently the claims were being made with, of course, 

resulting cost and expense to insurers which ultimately were borne by consumers. 

Eventually, there was a recognition of the toll third party bad faith visited upon insurers 

and consumers. One member of this Court, Justice Maynard, expressed his disfavor of third 

party bad faith actions in Rose by stating: 

Also, the majority opinions are blatantly anti-consumer (insurance 
consumer) in that they decrease the value of insurance policies by 
reducing the contractual duty of insurers to defend their insureds in 
litigation. Any challenge by an insured to the representation of his 
insurer-provided lawyer can now be answered with the claim that 
the insurer had an equal duty to the insured's adversary, the third
party claimant. Finally, by increasing frivolous third-party bad faith 
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litigation and concomitantly the cost of litigation to insurance 
companies, the majority opinion will have the effect of increasing the 
cost of purchasing insurance for all West Virginia consumers. That 
means premiums will increase, and premiums are paid only by 
consumers. 

Rose, 215 W.Va. at 266, 599 S.E.2d at 689 (Maynard, J., dissenting)(emphasis in original). 

The same year of Justice Maynard's dissent, the Legislature directed the Offices of the 

Insurance Commissioner to study and report on the legal and economic consequences of West 

Virginia's third party bad faith cause of action and the resulting effects on insurance rates and 

availability. That led to the issuance of Third Party Causes of Action: Effects on West Virginia 

Insurance Markets, Offices of the Insurance Commissioner (February, 2005)(the "Report"). In 

the Report, the Commissioner concluded that "this minority position has deleterious effects on 

the insurance climate of the state. The result is an insurance climate that is overly litigious and 

premium rates that are higher because of it." Id., p. 46. Shortly thereafter, the Legislature acted 

in a manner consistent with the Report and revised the UTPA to eliminate any private right of 

action in favor of third party claimants. See W.va. Code §33-11-4a. 

The Federation contends that allowing first party claims to be pursued for alleged 

common law and statutory bad faith where an insurer is defending the insured and no judgment 

has been entered is, as described by Justice Loughry in State Auto, third party bad faith in 

disguise. The same economic and market consequences which resulted from third party bad 

faith claims will again arise. Most assuredly, an increase in the joinder of insurers to underlying 

third party liability claims will occur with a resulting increase in the frequency and cost of 

litigation as well as the costs eventually borne by consumers. It is extremely important that this 

Court address the issue now and hold that in the absence of a failure to defend or indemnify, 

there is no first party cause of action for either common law or statutory bad faith arising from 

claims made by third-parties against an insured. Otherwise, the improvement for insurers and 

consumers in West Virginia's insurance market may soon be lost. 
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CONCLUSION 


The writ of prohibition requested by Universal and Zurich should be awarded. The order 

constitutes clear error because it permits the assertion of first party bad faith claims which are 

non-existent. More importantly, however, the order resurrects the old third party bad faith 

paradigm with its severe economic and market consequences which were recognized and 

addressed by the Legislature. The Federation urges this Court not to allow that era to be 

revisited. 

West Virginia Insurance Federation 
By Counsel 
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