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SUMMARY OF ARGUMENT 


This case is before the Court in order to detennine whether a non-signatory can be bound 

to an arbitration agreement signed only by his or her decedent. The trial court correctly answered 

this question in the negative pursuant to West Virginia law. 

It is undisputed that there must first be a death before wrongful death damages exist. The 

detenninative question presented here, though not framed this way by Petitioners, is who holds 

wrongful death rights and who can give those rights away. Based on West Virginia's wrongful 

death statutes, it is clear that a decedent like Vickie Shook does not and cannot possess any 

wrongful death rights and, as such, cannot give any of those rights away or enter into a contract 

limiting them. West Virginia's wrongful death statute creates a new cause of action vested solely 

in the beneficiaries for their own suffering and loss from the decedent's death, and such damages 

do not pass through the Estate of the decedent. Accordingly, this Court should find that wrongful 

death beneficiaries are not bound by an arbitration agreement signed by their decedent and answer 

the Certified Question in the negative. 

When Vickie Shook was admitted into Dawn View Center on January 25, 2011, she 

completed admissions paperwork on her own behalf. As a part of that paperwork, Vickie Shook 

signed a Resident and Facility Arbitration Agreement (JA at 000042-000044), purportedly waving 

her constitutional right to a jury trial. While residing at Dawn View Center, Vickie Shook suffered 

numerous personal injuries, including, but not limited to, pneumonia, sepsis, pressure sores, and 

kidney infections. (JA at 000005-000006 and 000114-000115). As a result ofthese injuries, Vickie 

Shook passed away on July 1,2015, possessing a claim against Petitioners-the owners, operators, 

and managers of Dawn View Center-for her injuries. 
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Respondent filed his Complaint on behalf of Vickie Shook initially, and subsequently on 

behalfof Vickie Shook's Estate and on behalf ofVickie Shook's wrongful death beneficiaries. (JA 

at 000002-000039 and JA 000111-000167). Petitioners requested that the trial court require 

Respondent to arbitrate his claims. (JA at 000040-000070). Respondent, in turn, argued that the 

claims raised on behalf of Vickie Shook's wrongful death beneficiaries were not covered by the 

arbitration agreement. (JA at 000071-000091 and 000168-000197). After presenting these 

arguments to the trial court and recognizing that this issue is unresolved in West Virginia, the 

parties requested that the court certifY the question of: 

In an action for wrongful death under W. Va. Code § 55-7-5, maya circuit cpurt 
enforce an arbitration agreement executed by the decedent when the wrongful death 
beneficiaries identified in W. Va. Code § 55-7-6(b) are not signatories to the 
arbitration agreement. 

JA at 000095-97; 000204-206. The trial court agreed to certifY the question after answering, 

consistent with United States Supreme Court precedent, that a non-signatory wrongful death 

beneficiary would not be bound by an arbitration agreement signed by the decedent. Id. 

Petitioners have appealed the trial court's ruling that the wrongful death beneficiaries are 

not bound by the arbitration agreement. However, as set forth herein, Petitioners' arguments have 

no merit. Petitioners ask this Court to determine that wrongful death beneficiaries are bound by 

an arbitration agreement signed by the decedent during their lifetime based on "clear precedent of 

this Court and the Supreme Court of the United States." See Pet'r's Br. At p. 4. However, West 

Virginia statutory law and applicable precedent directly contradict Petitioners' arguments. This 

Court should find that wrongful death beneficiaries are not required to arbitrate their own claims 

for the wrongful death of their decedent when they have not agreed to do so. 
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STATEMENT REGARDING ORAL ARGUMENT AND DECISION 


Respondent requests oral argument pursuant to West Virginia Rule ofAppellate Procedure 

20, as the issues presented for resolution by Petitioners and Respondent are issues of fIrst 

impression. 

STANDARD OF REVIEW 

This Court employs a plenary standard of review when we answer certifIed questions. 

Ferrell v. Nationwide Mut. Ins. Co., 217 W. Va. 243, 245, 617 S.E.2d 790, 792 (2005). "The 

appellate standard of review of questions of law answered and certifIed by a circuit court is de 

novo." Id. (quoting Syl. Pt. 1, Gallapoo v. Wal-MartStores, Inc., 197 W.Va. 172,475 S.E.2d 172 

(1996)). However, when a certified question is framed so that this Court is not able to fully address 

the law which is involved in the question, then this Court retains the power to reformulate the 

questions certified to it. Id. (citing Syl. Pt. 3, Kincaid v. Mangum, 189 W.Va. 404, 432 S.E.2d 74 

(1993)). See also Preussag Int'l Steel Corp. v. Mar.-Westin Co., 221 W. Va. 472, 476, 655 S.E.2d 

494, 498 (2007). 

ARGUMENT 

I. 	 IN AN ACTION FOR WRONGFUL DEATH UNDER W. VA. CODE § 55-7-5, A 
CIRCUIT COURT MAY NOT ENFORCE AN ARBITRATION AGREEMENT 
EXECUTED BY THE DECEDENT WHEN THE WRONGFUL DEATH 
BENEFICIARIES IDENTIFIED IN W. VA. CODE § 55-7-6(B) ARE NOT 
SIGNATORIES TO THE ARBITRATION AGREEMENT. 

A. 	 The Rights of the Wrongful Death Beneficiaries are not Derivative of the 
Decedent's Rights 

West Virginia has always recognized the independent nature of wrongful death claims 

created by its statutory scheme. Well over one hundred years ago, in Hoover v. Chesapeake & 

Ohio Railway Company, this Court explained that: 
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" .. .ifthe character ofthe injury is such that the injured party could have at any time 
maintained a suit in relation thereto, his administrator could sue after his death. His 
cause of action is the negligent injury, but the administrator can have no cause of 
action until such negligent injury results in death. If such were not the case, why 
not provide merely that the decedent's cause of action survive to his personal 
representative, without making the death, coupled with the negligence that 
occasioned it, a new cause of action? 

Hoover v. Chesapeake & Ohio Railway Company, 46 W.Va. 268 (1899)(emphasis added). 

Approximately forty years later, in Burgess v. Gilchrist, 123 W.Va. 727, 729, 17 S.E.2d 804, 806 

(1941), this Court held that [t]he statute creating a right ofaction for benefit of distributees ofone 

whose death resulted from the wrongful act, neglect, or default of another, creates a new right of 

action and operates for benefit, not of decedent's estate, but ofhis distributes." 

West Virginia's wrongful death statute "contemplates the creation ofan entirely new cause 

of action for wrongful death based upon the loss sustained by certain persons designated as the 

beneficiaries of the recovery rather than upon an injury suffered by the deceased's estate." 

Panagopoulous v. Martin, 295 F.Supp. 220, 222 (W.D. W.Va. 1969)(internal citations omitted). 

This holding, that the wrongful death statute creates an independent and distinct cause of action, 

"has been upheld by both state and federal courts since the decision was handed down." Wickline 

v. U.S., No. Civ.A. 5:05-0024,2005 WL2897050 *3 (S.D. W.Va. 2005). In Wickline, the United 

States District Court for the Southern District ofWest Virginia explained that "[i]n West Virginia., 

the state law is that wrongful death claims create a new cause of action. See Perry v. New River 

Coal Co., 74 W.Va. 122,81 S.E. 844 (1914); Burgess, supra; Crab Orchard Improvement Co. v. 

Chesapeake & 0. Ry. Co., 33 F.Supp. 580, 583 (S.D.W.Va.1940), a'ffd, 115 F.2d 277 (4th 

Cir.1940), cert. denied, 312 U.S. 702,61 S.Ct. 807, 85 L.Ed. 1135 (1941); Panagopoulous v. 

Martin, 295 F.Supp. 220, 222 (S.D.W.Va.1969). Although none of these cases are of recent 

vintage, they have never been implicitly or expressly overruled by this Court and are therefore still 
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binding authority." Id. (internal citations omitted). "These cases hold that the West Virginia 

Wrongful Death Act does not create a revival of a decedent's cause of action in the personal 

representative, but instead gives an entirely new cause of action." Wickline, supra. 

Further, it is well settled under West Virginia law that in a wrongful death case the personal 

representative is merely a nominal party, and any recovery passes directly to the beneficiaries 

designated in the wrongful death statute, and not to the decedent's estate. Syl. Pt. 4, McClure v. 

McClure, 184 W.Va. 649, 403 S.E.2d 197 (1991), emphasis added. See also Dunsmore v. 

Hartman, 140 W.Va. 357, 361-62, 84 S.E.2d 137, 139-40 (1954); Peters v. Kanawha Banking & 

Trust Co., 118 W.Va. 484, 488, 191 S.E. 581, 583 (1937); Richardson v. Kennedy, 197 W.Va. at 

332,475 S.E.2d at 424. This is because, as this Court has held, "wrongful death recoveries have 

been determined to exist solely for the benefit of a decedent's beneficiaries." Ellis v. Swisher ex 

rei. Swisher, 230 W.Va. 646, 650, 741 S.E.2d 871, 875 (2013) (per curiam), emphasis added. 

"The essential, beneficial purpose of the wrongful death statute is 'to compensate the beneficiaries 

for the loss they have suffered as a result of the decedent's death. '" Bradshaw v. Soulsby, 210 

W.Va. 682, 687, 558 S.E.2d 681, 686 (2001)(citations omitted). Long ago this Court determined 

that "[m]oney recovered in an action by an administrator ... for causing the death of his decedent 

by wrongful act, neglect, or default, does not constitute general assets ofthe estate ofsuch decedent 

in the hands of the administrator to be administered.... Such money belongs to the particular 

persons who by law are entitled thereto." Syl. pt. 4, in part, Thompson & Lively v. Mann, 65 W.Va. 

648, 64 S.E. 920 (1909). As such, it is the wrongful death beneficiaries who possess wrongful 

death claims, not their decedents or the decedents' estates. 

The interplay of two statutes is essential to a proper resolution of tins case. First, West 

Virginia's wrongful-death statute provides: 
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Whenever the death ofa person shall be caused by wrongful act, neglect, or default, 
and the act, neglect or default is such as would (if death had not ensued) have 
entitled the party injured to maintain an action to recover damages in respect 
thereof, then, and in every such case, the person who, or the corporation which, 
would have been liable if death had not ensued, shall be liable to an action for 
damages, notwithstanding the death of the person injured, and although the death 
shall have been caused under such circumstances as amount in law to murder in the 
first or second degree, or manslaughter. No action, however, shall be maintained 
by the personal representative of one who, not an infant, after injury, has 
compromised for such injury and accepted satisfaction therefor previous to his 
death. Any right ofaction which may hereafter accrue by reason ofsuch injury done 
to the person of another shall survive the death of the wrongdoer, and may be 
enforced against the executor or administrator, either by reviving against such 
personal representative a suit which may have been brought against the wrongdoer 
himself in his lifetime, or by bringing an original suit against his personal 
representative after his death, whether or not the death of the wrongdoer occurred 
before or after the death of the injured party. 

W.Va. Code § 55-7-5. Second, West Virginia Code section 55-7-6(b)-(c) lists the wrongful-death 

beneficiaries and outlines the components of the wrongful-death recovery as follows: 

In every such action for wrongful death, the jury, or in a case tried without a jury, 
the court, may award such damages as to it may seem fair and just, and, may direct 
in what proportions the damages shall be distributed to the surviving spouse 
and children, including adopted children and stepchildren, brothers, sisters, 
parents and any persons who were financially dependent upon the decedent at 
the time of his or her death or would otherwise be equitably entitled to share 
in such distribution after making provision for those expenditures, if any, 
specified in subdivision (2), subsection (c) of this section. If there are no such 
survivors, then the damages shall be distributed in accordance with the decedent's 
will or, if there is no will, in accordance with the laws of descent and distribution 
as set forth in chapter forty-two of this code. If the jury renders only a general 
verdict on damages and does not provide for the distribution thereof, the court shall 
distribute the damages in accordance with the provisions of this subsection. 

(c)(l) The verdict of the jury shall include, but may not be limited to, damages for 
the following: (A) Sorrow, mental anguish, and solace which may include 
society, companionship, comfort, guidance, kindly offices and advice of the 
decedent; (B) compensation for reasonably expected loss of (i) income of the 
decedent, and (ii) services, protection, care and assistance provided by the 
decedent; (C) expenses for the care, treatment and hospitalization of the 
decedent incident to the injury resulting in death; and (D) reasonable funeral 
expenses. 

W.Va. Code § 55-7-6(b)-(c), emphasis added. 
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The damages set forth are the wrongful death beneficiaries' sorrow, mental anguish, and 

suffering caused by the decedent's absence - damages that the decedent could not have possessed 

in his or her lifetime. Petitioners, however, contend that these statutes, along with findings from 

this Court, "create[] a cause of action for wrongful death which is derivative of the decedent's 

personal injury claims." Pet'r's Br. at pp. 3-4. Respondent disagrees, in pertinent part. Black's 

Law Dictionary (9th ed. 2009) defines a "derivative action" as "[a] lawsuit arising from an injury 

to another person[.]" Burton's Legal Thesaurus defines "derivative" as "[c]oming from another; 

taken from something preceding, secondary; as derivative title, which is that acquired from another 

person." "Derivative." Burton's Legal Thesaurus, 4E. 2007. William C. Burton. In concert with 

these definitions, this Court, in Davis v. Foley, 457 S.E.2d 532, 537 (W.Va. 1995), held that 

because a wrongful death action arises out of the death of the decedent, it is a derivative claim. 

Therefore, Petitioners are correct in stating that the claim is technically derivative, as the wrongful 

death claim, by its very nature, arises from the death of the decedent. 

However, while Davis mentioned that wrongful death claims at issue in that case were 

derivative, that case presented a distinct factual determination regarding the specific language of 

an insurance policy, obviously inapplicable here. In Davis, this Court determined that individual 

defendants could not raise individual claims under an insurance policy all arising out of the death 

ofone person. Under the language of that particular policy, one claim existed per death and filing 

multiple claims under one policy based on a wrongful death was not permitted. Importantly, this 

Court never explicitly addressed the independent nature of a wrongful death claim in Davis. As 

the United States District Court for the Southern District of West Virginia acknowledged in 

Wickline, supra, Davis' applicability is "limited to the insurance context as evidenced by the fact 

that a large number of non-West Virginian cases interpreting insurance policies were discussed 

7 




none of which contain claims under wrongful death acts similar to West Virginia's." Wickline, at 

*4. As Davis is primarily concerned with insurance issues and the specific policy at issue in that 

case, it is, at best, dicta tangential to the issues raised in this case and, as such, is not instructive 

here. Simply put, there can only be one payout for the death of an insured. 

The issue presented to this Court focuses on more than just the origin ofthe wrongful death 

claim. Obviously, a wrongful death claim factually arises from the death of the decedent, but the 

rights retained and/or obtained by the wrongful death beneficiaries are separate and distinct from 

any that the decedent could have asserted during her lifetime or through her estate after her death. 

As such, neither the substance of the wrongful death claim nor the wrongful death beneficiaries' 

right to recovery is defined by the decedent's rights. The wrongful death statute creates an 

independent right in designated survivors to sue for damages that they have personally sustained 

as a result of the decedent's death. Neither the decedent nor the decedent's estate has the right to 

recover for such an action. 

A brief examination of the role of the decedent's personal representative in a wrongful 

death claim demonstrates the independence of a wrongful death claim from a survival claim. 

Survival actions and wrongful death actions proceed in the name of the decedent's personal 

representative. See generally, W.Va. Code §§ 55-7-6 to -8(a). This Court has written that "it cannot 

be questioned that a wrongful death action must be brought by the personal representative of a 

decedent's estate." Manor Care, Inc. v. Douglas, 234 W. Va. 57, 70, 763 S.E.2d 73, 86 (2014) 

(quoting Richardson v. Kennedy, 475 S.E.2d 418, 424 (W.Va. 1996». However, the personal 

representative in a wrongful death case "is merely a nominal party, and any recovery passes 

directly to the beneficiaries designated in the wrongful death statute, and not to the decedent's 

estate." Id. (citations omitted). Further, when bringing the wrongful death claims, the personal 
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representative acts, not as an agent of the estate, but as a fiduciary to the wrongful death 

beneficiaries. See Ellis v. Swisher, 741 S.E.2d 871, 875-76 (W.Va. 2013); Syl. Pt. 4, McClure v. 

McClure,403 S.E.2d 197 (W.Va. 1991); Trail v. Hawley, 259 S.E.2d 423, 425 (W.Va. 1979). 

While the personal representative may be one and the sanle, his or her fiduciary responsibilities 

are vastly different. 

The independence and separateness ofa wrongful death claim is even more evident in that 

not only are the components of the recovery in a wrongful death action different from the 

components of the recovery in the survival action; but the wrongful death action, according to 

West Virginia Code section 55-7-6(d), has its own two-year statute of limitations. Furthermore, 

the recovery awarded to the wrongful death beneficiaries, unlike the recovery awarded in a survival 

action, specifically passes outside of the decedent's estate. See W.Va. Code § 55-7-6. 

B. The Wrongful Death Claims are Excluded From Arbitration 

Petitioners now ask this Court to overturn this long established West Virginia precedent 

and hold that wrongful death claims, and any associated damages, are owned and/or possessed by 

the decedent. This is directly contrary to well settled contract law in this state. "It is a fundamental 

tenet of contract law that the parties must enter into a meeting of the minds in order to form an 

enforceable contract." Chesapeake Appalachia, LLC v. Hickman, 781 S.E.2d 198, 216 (W.Va. 

2015). A party cannot be forced to participate in an arbitration proceeding unless the party has, in 

some way, agreed to participate. Id. This Court has made it clear that "as a general rule, [a] court 

may not direct a non-signatory to an agreement containing an arbitration clause to participate in 

an arbitration proceeding absent evidence that would justify consideration of whether the non

signatory exception to the rule requiring express assent to arbitration should be invoked." Id. 

(citing Syllabus Point 3, State ex reI. United Asphalt Suppliers, Inc. v. Sanders, 204 W.Va. 23 
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(1998)(intemal citations omitted)). "[A] court should be wary of imposing a contractual obligation 

to arbitrate on a non-contracting party." Id. at 217. 

This Court has reinforced the holding from the United States Supreme Court that "a party 

cannot be required to submit to arbitration any dispute which he has not agreed so to submit." State 

ex reI. United Asphalt Suppliers, Inc. v. Sanders, 511 S.E.2d 134, 136 (W.Va. 1998) (quoting Air 

Line Pilots Association v. Miller, 523 U.S. 866,876 (1998)). See also Dan Ryan Builders, Inc. v. 

Nelson, 737 S.E.2d 550,555 (W.Va. 2012) ("[A]rbitration is simply a matter of contract between 

the parties[.]"). "Consequently, 'a party who has not agreed to arbitrate will normally have a right 

to a court's decision about the merits of its dispute[.]'" Id. at 137 (quoting First Options of 

Chicago, Inc. v. Kaplan, 514 U.S. 938, 942 (1995)). 

Here, it is undisputed that Vicki Shook signed the admissions paperwork and the arbitration 

agreement on her own behalf. It is also undisputed that none of the wrongful death beneficiaries 

signed the arbitration agreement. Consequently, as Vickie Shook's wrongful death beneficiaries 

were not signatories to the arbitration agreement-in addition to the fact that only the wrongful 

death beneficiaries are the real parties in interest to the wrongful death claims-they are not 

required to submit their claims to arbitration. Rather, they are entitled to have their claims resolved 

in court. Accordingly, this Court should determine that wrongful death beneficiaries are not bound 

to arbitrate their claims when they did not agree to do so. 

This Court should hold, in accordance with the plain language of the wrongful death statute 

and clear West Virginia precedent, that wrongful death claims are independent causes of action 

belonging to wrongful death beneficiaries. Applying general West Virginia contract law then, a 

wrongful death beneficiary cannot be bound to arbitrate his or her independent wrongful death 

claim based on a contract to which he or she was not a signatory. This Court should therefore 
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agree with the trial court here, find the wrongful death claims should not be submitted to 

arbitration, and answer the certified question in the negative. 

II. 	 AUTHORITY FROM OTHER JURISDICTIONS SUPPORTS RESPONDENTS' 
POSITION 

Petitioners argue that authority from other jurisdictions supports their position that 

wrongful death beneficiaries should be bound by an arbitration agreement signed by his or her 

decedent. However, although only persuasive authority, the majority ofstates that have addressed 

this issue, when their statutes are compared and contrasted to West Virginia's, support this Court's 

decision in answering the certified question in the negative under West Virginia law and 

determining that wrongful death beneficiaries cannot be bound by an arbitration agreement signed 

by his or her decedent. 

As set forth below, Arizona, Illinois, Kentucky, Ohio, Oklahoma, Pennsylvania, Utah, 

Washington, Missouri, California, and Maryland provide persuasive authority to assist this Court 

in reaching its decision, while Alabama, Arkansas, Florida, Georgia, Indiana, Michigan, 

Mississippi, New Mexico, North Carolina, and Texas are distinguishable from West Virginia law 

and offer little persuasive assistance. 

Arizona 

Petitioners acknowledge that Arizona's wrongful death statue is substantially similar to 

West Virginia'S. See Pet'r's Br. at p. 13 (citing Estate ofDecamacho ex rei. Guthrie v. La Solana 

Care & Rehab, Inc., 316 P.3d 607,613 (Ariz. Ct. App. 2014)). However, then Petitioners attempt 

to disregard Decamacho by asserting that "Arizona regards its wrongful death statute as 

independent and not derivative." Id Doing so disregards the longstanding West Virginia authority 

discussed above, the limited application of Davis, supra, as well as the analysis by the Court in 

Decamacho. The Court in Decamacho noted that a wrongful death action in Arizona must "be 
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brought by and in the name of the surviving husband or wife, child, parent or guardian, or personal 

representative of the deceased person for and on behalf ofthe surviving husband or wife, children 

or parents, or ifnone ofthese survive, on behalf ofthe decedent's estate." Id. at 613 (quoting A.R.S. 

§ 12-612(A)). Like West Virginia, any amount recovered is distributed to those same parties "in 

proportion to their damages." Id. (quoting A.R.S. § 12-612(C)). The potential wrongful death 

damages include the '''loss of love, affection, companionship, consortium, personal anguish and 

suffering,'" again similar to West Virginia's wrongful death statute. Id. (quoting Vasquez v. State, 

220 Ariz. 304, ~ 16,206 P.3d 753, 759 (Ariz. Ct. App. 2008), quoting Mullen v. Posada del Sol 

Health Care Ctr., 169 Ariz. 399,400,819 P.2d 985, 986 (Ariz. Ct. App.1991). 

In determining that the Arizona wrongful death statute "confers an original and distinct 

claim for the damages sustained by named statutory beneficiaries ... [and] is not derived from nor 

is it a continuation ofclaims which formerly existed in a decedent," the Arizona Court relied upon 

the same authority this Court did in Hoover, supra, and Burgess, supra. Id. citing Huebner v. 

Deuchle, 109 Ariz. 549, 549-50, 514 P.2d 470,470-71 (Ariz. 1973); Schoenrockv. Cigna Health 

Plan o/Ariz., Inc., 148 Ariz. 548, 550, 715 P.2d 1236, 1238 (Ariz. Ct. App. 1985). Huebner simply 

held that Arizona's wrongful death statute "confers an original and distinct claim for the damages 

sustained by named statutory beneficiaries" as it "is not derived from nor is it a continuation of 

claims which formerly existed in a decedent." Huebner v. Deuchle, 514 P.2d at 470-71. Much 

like West Virginia's wrongful death statute, "since the right to recover damages is wholly 

statutory, it can be granted or withheld at the pleasure of the Legislature." Id. Schoenrock, citing 

Huebner, noted that "the wrongful death act confers an original and distinct claim for damage 

sustained by the named beneficiaries" but "may be maintained only if the decedent would have 

been able to maintain an action 'had death not ensued. ", Schoenrock, 715 P .2d at 1238. This 
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means nothing more than that there must have been an injury to the decedent and is almost identical 

language to West Virginia's wrongful death statute. See W.Va. Code § 55-7-5. 

Thus, the Arizona Court's decision in Decamacho supports this Court determining that 

wrongful death beneficiaries in West Virginia cannot be bound to an arbitration agreement they 

did not sign. 

Illinois 

Petitioners offer no distinguishing argument whatsoever in regard to the Illinois Supreme 

Court's decision in Carter v. SSC Odin Operating Co., LLC, 976 N.E.2d 344 (Ill. 2012). 

Understandably, the Court's analysis in Carter is harmful to Petitioner's position. Petitioners lump 

Carter and the State of Illinois in with others that Petitioners assert have found "wrongful death 

beneficiaries' claims as independent." See Pet'r's Br. at p. 13. However, this is inaccurate. The 

Court in Carter ultimately recognized the derivative nature of a wrongful death action but, after 

analysis of Illinois law that, as set forth below, is quite similar to West Virginia law, determined 

that wrongful death beneficiaries could not be bound under a contract they did not sign. 

In Carter, the Supreme Court of Illinois began its examination of the arbitrability of 

wrongful death claims with a review of the difference between survival claims and wrongful death 

claims. Like Arizona, Illinois' wrongful death statutes bears many similarities to West Virginia's. 

See ILCS Ch. 740, ACT 180, et seq. For example, an action under this section is brought by the 

personal representative of the estate who, as in West Virginia, is only a nominal party, and any 

amount recovered for the exclusive benefit of the surviving spouse and next ofkin passing outside 

of the estate. ld. 

The Carter Court noted that where "the Wrongful Death Act created a new cause ofaction 

that does not accrue until death, the Survival Act simply allows a representative of the decedent to 
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maintain those statutory or common law actions that had already accrued to the decedent prior to 

death." Carter, at 354 (citing Wyness v. Armstrong World Industries, Inc., 131 Ill.2d 403, 410

12, 137 Ill.Dec. 623, 546 N.E.2d 568 (1989)). In other words: 

A survival action allows for recovery of damages for injury sustained by the 
deceased up to the time ofdeath; a wrongful death action covers the time after death 
and addresses the injury suffered by the next of kin due to the loss of the deceased 
rather than the injuries personally suffered by the deceased prior to death. 

Id. (quoting Wyness, supra, at 410). 

The Carter Court then acknowledged that the wrongful death statute in Illinois "depends 

upon the condition that the deceased, at the time ofhis death, had he continued to live, would have 

had a right of action against the same person or persons for the injuries sustained." Id. at 358 

(citations omitted). "If the deceased had no right of action at the time of his or her death, then the 

deceased's personal representative has no right of action under the Wrongful Death Act." Id. 

(citations omitted). Thus, in this sense, a wrongful-death action is "derivative" of the decedent's 

rights. Id.; see also Varelis v. Nw. Mem'l Hasp., 167 Ill. 2d 449, 454, 657 N.E.2d 997 (1995) 

However, the Court in Carter ultimately held that: 

[d]efendant overstates the significance ofthe derivative nature ofa wrongful-death 
action. Although a wrongful-death action is dependent upon the decedent's 
entitlement to maintain an action for his or her injury, had death not ensued, neither 
the Wrongful Death Act nor this court's case law suggests that this limitation on 
the cause of action provides a basis for dispensing with basic principles of contract 
law in deciding who is bound by an arbitration agreement. 

Id. at 359. Consequently, 

although the arbitration agreements purport to bind not only [the decedent], but also 
her 'successors, assigns, agents, attorneys, insurers, heirs, trustees, and 
representatives, including the personal representative or executor of her estate,' .. 
. . plaintiff, as a nonparty to the arbitration agreements, cannot be compelled to 
arbitrate a wrongful-death claim that does not belong to the decedent[.] 

Id. at 359-60. 
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Thus, the Illinois Court's decision in Carter is also persuasive authority in support of this 

Court determining that wrongful death beneficiaries in West Virginia cannot be bound to an 

arbitration agreement they did not sign. 

Kentucky 

Petitioners attempt to distinguish Kentucky by asserting that its wrongful death statute is 

"distinct" from West Virginia's. See Pet'r's Br. at p. 14. Petitioners fail, however, to point to any 

specific material difference and only cite to case law where the Kentucky Courts state that their 

wrongful death cause of actoin is "independent." Id. While this is correct, Petitioners fail to point 

to any language from the Kentucky decisions on this issue that would prohibit them from also 

being persuasive authority in support of this Court reaching a similar conclusion. 

In Ping v. Beverly Enterprises, Inc., 376 S.W.3d 581,599 (Ky. 2012), the Supreme Court 

ofKentucky examined the arbitrability of wrongful death claims. In Ping, 376 S.W.3d at 599, the 

Supreme Court, after discussing the distinctions between a survival action and a wrongful death 

action, reasoned that 

[b]ecause under our law the wrongful death claim is not derived through or on 
behalf of the resident, but accrues separately to the wrongful death beneficiaries 
and is meant to compensate them for their own pecuniary loss, we agree with the 
Courts cited above which have held that a decedent cannot bind his or her 
beneficiaries to arbitrate their wrongful death claim. 

Id. at 599. 

Despite this "independent" language, there are no significant material differences between 

the wrongful death statutes in Kentucky and West Virginia. Like West Virginia, a wrongful death 

action in Kentucky is brought by the personal representative of the deceased and the recovery2 is 

2 Less funeral expenses, the cost of administration, and costs of recovery, including attorney fees. Ky. 
Stat. Ann. § 411.130. 
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for the benefit of the kindred of the deceased, passing outside the estate. See Ky. Stat. Ann. § 

411.130. 

Kentucky provides further support of this Court determining that wrongful death 

beneficiaries in West Virginia cannot be bound to an arbitration agreement they did not sign. 

Ohio 

Similarly, Petitioners attempt to dismiss Ohio because of an "independent" determination 

by Ohio Courts. See Pet'r's Br. at p. 15. This is, once again, almost certainly because an analysis 

of Ohio's wrongful death statutes unveils a similarity with West Virginia's and is, therefore, 

harmful to Petitioner's position. Ohio's wrongful death statutes require that an action for wrongful 

death be brought by the personal representative of the decedent for the exclusive benefit of the 

surviving spouse, children, parents, and next of kin of the decedent. Ohio Code Ann. § 2125.02. 

The damages belong to the wrongful death beneficiaries and pass outside of the estate. Id. 

The Ohio Supreme Court exanlined the difference between survival and wrongful death 

claims as "the personal representative of the decedent's estate may bring a survival actionfor the 

decedent's own injuries leading to his or her death as well as a wrongful-death action for the 

injuries suffered by the beneficiaries ofthe decedent as a result of the death." Peters v. Columbus 

Steel Castings Co., 2007-0hio-4787, ~ 11, 115 Ohio St. 3d 134, 137, 873 N.E.2d 1258, 1261 

(2007), emphasis in original. This is identical to the law in West Virginia. The Peters Court 

further explained that although both survival and wrongful death claims "both relate to the 

defendant's alleged negligence," they "are not the same." Id. (quoting Mahoning Valley Ry. Co. 

v. Van Alstine, 77 Ohio St. 395,414, 83 N.E. 601 (1908). 

The Ohio Supreme Court's decision in Peters is another example of persuasive authority 

for this Court in the matter at bar. 
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Oklahoma 

Petitioners make little argument in opposition to legal precedent in Oklahoma, but do admit 

that the Courts there have not held wrongful death actions to be "wholly derivative." See Pet'r's 

Br. atp. 16 (quoting Boler v. Sec. Health Care, L.L.c., 336 P.3d 468 (Okla. 2014)). The Oklahoma 

Supreme Court in Boler actually acknowledged an argument that the Oklahoma wrongful death 

statute is "partially derivative" because the Oklahoma wrongful death statute only requires that the 

decedent must have had a right to sue while alive, i.e. the claim is derivative only in the sense that 

it must not have been extinguished before death. Boler, at 472. 

In fact, Oklahoma's wrongful death statutes are quite similar to West Virginia'S. See Okla. 

Stat. Ann. tit. 12, § 1053. An action for wrongful death in Oklahoma is brought by the personal 

representative and the damages include loss of consortium and grief of the surviving spouse, 

pecuniary loss to the survivors, grief and loss of companionship of the survivors, etc. Id. 

Interestingly, in addition to medical and burial expenses, which shall be distributed to the 

government and the individuals that paid the expenses, mental pain and anguish suffered by the 

decedent is also recoverable and, along with the remainder of any recovery, are distributed outside 

of the decedent's estate to the surviving spouse and children, if any, or to the next of kin if there 

are none. Id. This is notable because West Virginia does not allow for such damages under 

wrongful death and Oklahoma, despite allowing for such arguably "derivative" damages, still 

holds that wrongful death beneficiaries are not bound by arbitration agreements signed by the 

decedent. 

The Oklahoma Court's decision in Boler is well reasoned and, as pointed out by Petitioners, 

is fairly recent, having been decided in 2014, and examines the majority of the authority cited from 
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other jurisdictions in reaching its result. This decision is likewise persuasive authority for this 

Court to follow suit in its ruling in this matter. 

Pennsylvania 

Petitioners dismiss Pennsylvania because the Pennsylvania wrongful death statute 

"expressly provides that 'the right of action created by this section shall exist only for the benefit 

ofthe spouse, children, or parents ofthe deceased.'" See Pet'r's Br. at p. 16 (quoting 42 Pa. C.S.A. 

§ 8301 (1978). While West Virginia'S statute does not contain this language, this Court has 

recently used similar language in discussing wrongful death recoveries in this State. In Ellis, 

supra, this Court held that since the issue was first addressed in in Thompson & Lively v. Mann, 

65 W.Va. 648, 64 S.E. 920 (1909), wrongful death recoveries have been determined to exist "solely 

for the benefit of a decedent's beneficiaries." Id at 875 (citation in original). See Stone v. CSX 

Transp., Inc., 10 F.Supp.2d 602, 604 (S.D.W.Va.1998) (recognizing that wrongful death claims 

do not belong to the estate). 

Turning to the Pennsylvania Court's decision, in Pisano v. Extendicare Homes, Inc., 77 

A.3d 651, 660-63 (Pa. Super. Ct. 2013), the Pennsylvania Superior Court, after concluding that 

"wrongful death actions are derivative of decedents' injuries but are not derivative of decedents' 

rights[,]" held that the decedent's "contractual agreement with [defendant] to arbitrate all claims 

was not binding on the non-signatory wrongful death claimants." Id. at 660-63. The Pisano 

Court's analysis is directly on point and should be considered by this Court. 

Utah 

Petitioners offer little analysis of Utah law, instead simply stating that Utah's wrongful 

death statute finds its roots in the state's Constitution and that the Utah Court was "reticent to adopt 

reasoning from other jurisdictions." See Pet'r's Br. at p. 16. While true, an exanlination ofUtah's 
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statutes and the discussion by the Court is helpful. In Bybee v. Abdulla, 189 P.3d 40, 46 (Utah 

2008), the Utah Supreme Court discussed that Utah has uniformly held that a wrongful death cause 

of action, "while derivative in the sense that it will not lie without a viable underlying personal 

injury claim, is a separate claim that comes into existence upon the death of the injured person." 

Id at 46 (citing Meads v. Dibblee, 10 Utah 2d 229, 350 P.2d 853, 855 (1960); Halling v. Indus. 

Comm'n, 71 Utah 112,263 P. 78, 81 (1927)). The same can be said for wrong death actions in 

West Virginia. 

The Bybee Court continued, determining that "[t]he independent nature of the wrongful 

death cause ofaction in Utah means that in our state the heirs in a wrongful death action stand in, 

at most, one shoe of the decedent." Id. The Court discussed that in a wrongful death case in Utah, 

"heirs may recover on behalf of the decedent certain special damages, but may not recover for the 

pain and suffering of the decedent and similar components of recovery falling within the category 

ofgeneral damages." Id at 48. The Court rejected the argument that the decedent is master ofhis 

personal injury action and therefore he or she may, by contract, expose his unwilling heirs to any 

imaginable defense to their wrongful-death action. In doing so, the Bybee opinion provides yet 

another example of persuasive authority for this Court. Although West Virginia's Constitution 

has not been amended to include wrongful death causes of action, a review of Utah's wrongful 

death statutes fmds them to be similar to West Virginia's. For example, the action is to be brought 

by the personal representative of the estate for the benefit of the decedent's heirs and any recovery 

is passed outside of the Estate. See Utah Code Ann. § 78B-3-106. 

Washington 

Petitioners only address the determination by the Washington Court in Woodall v. Avalon 

Care Center-Federal Way, LLC, 231 P.3d 1252 (Wash. Ct. App. 2010) that "Washington's 
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wrongful death statutes do not expressly condition a beneficiary's wrongful death claims on the 

decedent's right to maintain a suit for injuries." See Pet'r's Br. at p. 16 (quoting Woodall, at 930). 

However, in Woodall, the Washington court made the same distinction between wrongful death 

and survival statutes that the Arizona Court made in Decamacho, that the personal representative 

of the estate is merely a statutory agent or trustee acting in favor of the class designated in the 

statute, with no benefits flowing to the estate of the injured deceased. This is identical to the law 

in this state. As stated in Decamacho, citing Woodall: 

In other words, under no circumstances does the estate of the decedent benefit by 
the [wrongful death] action. Anything realized therefrom goes to the beneficiaries. 
A cause of action for wrongful death is not one which ever belonged to the 
decedent.. ...... [But the survival] claims are an asset of [the] estate. They originated 
as [the decedent)'s existing causes of action which survived his death and 
continue[d] as an asset ofhis estate. 

Decamacho, at 614 (quoting Woodall, at ~~27, 29). 

Woodall also described wrongful death as '"derivative''' only in the sense that it 

derives from the wrongful act causing the death, rather than from the person of the 

deceased." Id. at 932, emphasis in original. Washington's wrongful death statutes provide 

for an action brought by the personal representative for the benefit of the decedent's 

wrongful death beneficiaries. Wash. Code Ann. §§ 4.20.010, 4.20.020. Additionally, like 

in West Virginia, the damages pass outside of the estate of the decedent. Id. Thus, the 

Washington Supreme Court's decision in Woodall is additional persuasive authority for 

this Court's decision. 

Missouri 

Petitioners failed to address Missouri at all in their brief. Notably, the wrongful death 

statute in Missouri contains very similar language to West Virginia, providing that: 
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Whenever the death of a person results from any act, conduct, occurrence, 
transaction, or circumstance which, if death had not ensued, would have entitled 
such person to recover damages in respect thereof, the person or party who, or the 
corporation which, would have been liable if death had not ensued shall be liable 
in an action for damages, notwithstanding the death of the person injured[.] 

Mo. Ann. Stat. § 537.080. While the Missouri statute admittedly differs from West Virginia'S in 

that the action may be brought by wrongful death beneficiaries, the damages are for the benefit of 

the wrongful death beneficiaries and pass outside of the decedent's estate. ld., and Mo. Ann. Stat. 

§ 537.090. 

In Lawrence v. Beverly Manor, 273 S.W.3d 525 (Mo. 2009), the Missouri Supreme Court 

examined the issue at bar and determined, as this Court has, that the wrongful death statute creates 

a new cause ofaction. ld. at 527. Despite prior decisions detennining that a wrongful death cause 

of action is derivative of the underlying tortious acts that caused the fatal injury, the Lawrence 

Court detennined that these decisions were limited to venue. 1d. at 529. The Court held that the 

decedent could not be a party to the wrongful death suit resulting from her death and that a claim 

for wrongful death is not derivative of any claims the decedent had. ld. Finally, any damages 

awarded are not made on the decedent's behalf. ld. The same is true for wrongful death causes 

ofaction and damages in this State. 

California 

Petitioners did not address California law. However, California's wrongful death act, 

codified at Cal. Civ. Proc. Code § 377.60, et seq., similar to West Virginia's wrongful death statute 

creates a cause of action to benefit the wrongful death beneficiaries and that does not include 

damages for pain and suffering by the decedent prior to his or her death. ld. Similar to Missiouri, 

although brought by wrongful death beneficiaries pursuant to the California code, the damages 

likewise pass outside of the decedent's estate. Id. 
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In Ruiz v. Podolsky, 50 Cal. 4th 838,844,237 P.3d 584,588 (2010), the CalifomiaSupreme 

Court examined this issue and the California wrongful death statutes, holding that Cal. Civ. Proc. 

Code § 377.60 "creates a new cause of action in favor of the heirs as beneficiaries, based upon 

their own independent pecuniary injury suffered by loss of a relative, and distinct from any the 

deceased might have maintained had he survived." Jd. at 588 (quoting Horwich v. Superior Court 

21 Cal.4th 272, 283, 87 Cal.Rptr.2d 222, 980 P.2d 927 (1999), italics omitted in original. The 

Court noted that, as in West Virginia, any wrongful death recovery "is in the form of a lump sum 

verdict determined according to each heir's separate interest in the decedent's life, with each heir 

required to prove his or her own individual loss in order to share in the verdict." Jd. (quoting San 

Diego Gas & Electric Co. v. Superior Court, 146 Cal.App.4th 1545, 1551, 53 Cal.Rptr.3d 722 

(2007); and § 377.61. "Because a wrongful death action compensates an heir for his or her own 

independent pecuniary losses, it is one for 'personal injury to the heir. '" Jd. Thus, as in this State, 

"in a wrongful death action the 'injury' is not the general loss of the decedent, but the particular 

loss of the decedent to each individual claimant." Jd. 

The Ruiz Court ultimately held that the wrongful death plaintiffs claim is not derivative 

of any claim that their deceased father had, as would be true of a claim prosecuted under the 

survival statute. Jd. at 597 (citing Ca. Civ. Proc. Code § 377.20). Thus, the Court held that the 

plaintiffs' wrongful death claim is independent, vindicating their own injuries, which arise from 

the effect that their father's death had on them personally. Jd. This analysis is equally applicable 

here. 

Maryland 

Petitioners did not address Maryland authority. However, Maryland's wrongful death 

statute is similar to West Virginia's in that the wrongful death statute authorizes an action "for the 
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benefit of the wife, husband, parent, and child of the deceased person." FutureCare NorthPoint, 

LLC v. Peeler, 229 Md. App. 108, 129, 143 A.3d 191,203 (2016)(quoting CJP § 3-904(a)(1)). 

Also, wrongful death damages pass outside of the decedent's estate and are awarded to those 

beneficiaries "proportioned to the injury resulting from the wrongful death." Id (quoting CJP § 

3-904(c)(1)). Although the Peeler Court held that wrongful death is a "new and independent" 

cause ofaction, it did recognize the derivative nature of the claim: 

Stated otherwise, it may be correct to say that a wrongful death action is 
"derivative" of the decedent's injury claim in the sense that "[t]he two actions stem 
from the same underlying conduct, which must have resulted in the decedent having 
a viable claim when she was injured." Mummert v. Alizadeh, 435 Md. 207, 222, 77 
A.3d 1049 (2013). On the other hand, it is incorrect to say that a wrongful death 
claim is "derivative" ofa decedent's claim in the sense that "all defenses applicable 
to the decedent's claim prior to her death would preclude necessarily maintenance 
ofa wrongful death claim after the decedent's death." Id; accord Eagan v. Calhoun, 
347 Md. 72, 82, 698 A.2d 1097 (1997) (explaining that a wrongful death claim 
"derives" from the decedent's underlying injury in the sense that it is "based on the 
death of another person" but not in the sense that it is "brought in a derivative or 
representative capacity to recover for a loss or injury suffered by that person"). 

Peeler, 143 A.3d at 206, citations in original. 

As one of the more recent states to have examined this issue, the Maryland Court of 

Appeals examines many of the other states and cases addressed herein in reaching its conclusion. 

Peeler offers well-reasoned analysis in support ofits conclusion and provides persuasive authority 

for this Court's decision. 

Alabama 

Curiously, Petitioners cite BriarclifJNursing Home, Inc. v. Turcotte, 894 So.2d 661 (Ala. 

2004), as offering support for their position See Pet'r's Br. at p. 6. However, Turcotte is factually 

distinguishable from the instant matter before the Court. In Turcotte, an administratrix of a 

decedent's estate sought to avoid arbitration on the basis that she had not signed the arbitration 

agreement in her capacity as administratrix. Id at 663. The court determined that because she was 
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the administratrix and because an "administratrix of a decedent's estate stands in the shoes of the 

decedent," the administratrix would be bound by the arbitration agreement. Id. at 665. Contrary to 

Petitioners' characterization and discussion of the case, the arbitrability of the wrongful death 

claims, which is the issue before this Court, was not at issue in Turcotte. Specifically, the Alabama 

Supreme Court stated, "Therefore, in this case, Turcotte, as executor of [his decedent's] estate, and 

Woodman, as administratrix of [her decedent's] estate, are bound by the arbitration provisions 

contained in the admission contracts." Id. Additionally, in further contradiction to Petitioners' 

characterization of Turcotte and the wrongful death law in Alabama, the Alabama Supreme Court 

has stated of the wrongful death statute that "the right of action which the statute gives is a new 

right, not derivative ... to the person slain." Wood v. Wayman, 47 So.3d 1212, 1216 (Ala. 2010) 

(quoting Breed v. Atlanta, Birmingham & Coast R.R., 4 So.2d 315, 317 (Ala. 1941». 

Finally, Alabama's statutes stand in stark contrast to West Virginia'S. Under Alabama's 

survival statute, Ala. Code § 6-5-462, "an unfiled claim sounding in tort will not survive the death 

of the person with the claim." Nationwide Mut. Ins. Co. v. Wood, 121 So. 3d 982, 984 (Ala. 

20I3)(citations omitted). Also, the only damages available in a wrongful death action brought 

pursuant to Alabama law are punitive damages. Alabama Power Co. v. Turner, 575' So. 2d 551, 

554 (Ala. 1991); see also Ala.Code 1975 § 6-5-410. Thus, Petitioners classification of wrongful 

death claims in Alabama as derivative is incorrect, and the Alabama Court's decisions to enforce 

arbitration agreements against non-signatory wrongful death beneficiaries is, at best, somewhat 

puzzling and contradictory. 

Florida 

Petitioners are correct that the Florida Courts have held wrongful death actions to be 

derivative and enforced arbitration agreements against non-signatory wrongful death beneficiaries. 
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See Pet'r's Br. at p. 6. However, Florida statutory law is, importantly, distinguishable from West 

Virginia law. Florida's wrongful death statute creates an "obligation" for the "the personal 

representative....to recover damages sustained by both the survivors and the estate." Scott v. Estate 

o/Myers, 871 So. 2d 947,948 (Fla. Dist. Ct. App. 2004) (citing Fla. Stat. § 768.20). Specifically, 

unlike in West Virginia, the decedent's personal representative may recover for the decedent's 

estate the following under the wrongful death statute: 

(a) Loss ofearnings ofthe deceased from the date ofinjury to the date ofdeath, less 
lost support of survivors excluding contributions in kind, with interest. Loss of the 
prospective net accumulations of an estate, which might reasonably have been 
expected but for the wrongful death, reduced to present money value, may also be 
recovered: 1. If the decedent's survivors include a surviving spouse or lineal 
descendants; or 2. If the decedent is not a minor child as defined in s. 768.18(2), 
there are no lost support and services recoverable under subsection (1), and there is 
a surviving parent. 
(b) Medical or funeral expenses due to the decedent's injury or death that have 
become a charge against her or his estate or that were paid by or on behalf of 
decedent, excluding amounts recoverable under subsection (5). 

Fla. Stat. Ann. § 768.21(6). Additionally, all awards for the decedent's estate are subject to the 

claims of creditors. Id at (7). With any recovery distributed through the decedent's estate, 

Florida's wrongful death claims are quite different than in West Virginia, and thus Florida 

authority should not persuade this Court to enforce arbitration agreements against non-signatory 

wrongful death beneficiaries. 

Georgia 

Petitioners cite to a United States District Court decision in support of their position. See 

Pet'r's Br. at p. 8. Approximately a month ago, the Georgia Supreme Court handed down its 

decision in United Health Servs. ofGeorgia, Inc. v. Norton, No. S16Gl143, 2017 WL 875035 (Ga. 

Mar. 6, 2017) reversing the Georgia Court of Appeals decision holding that non-signatory 

wrongful death beneficiaries were not required to arbitrate their wrongful death claims. While 
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Georgia's wrongful death statutes appear to provide for an independent cause of action, the 

Georgia Supreme Court was unwilling to overturn a decision from 1900 holding that "a wrongful 

death action is wholly derivative ofa decedent's right ofaction." Id. at *2 (citing In Southern Bell 

Telephone & Telegraph Co. v. Cassin, 111 Ga. 575,36 S.E. 881 (1900)). 

As this Court does not have the same decisional history and limitations and, in fact, long 

standing West Virginia precedent holds otherwise, Georgia does not provide persuasive authority 

for this Court's determination in this matter. 

Indiana 

Petitioners cite this Court to Sanford v. Castleton Health Care Ctr., LLC, 813 N.E.2d 411, 

416 (Ind. Ct. App. 2004) in support of their position. See Pet'r's Br. at p. 8. However, while 

Petitioner's quotations appear to be correct and the Court in Sanford did send wrongful death 

claims to arbitration, from a review of the briefs in the Sanford matter and the discussion of the 

Court it does not appear that the specific argument at issue before this Court was raised. Instead, 

the plaintiff in Sanford argued that the estate was not bound by the arbitration clause because it 

was not party or privy to the contract. Sanford, 813 N.E. 2d at 420. The Court rejected this 

argument, holding that the estate and wrongful death claims arose out of the alleged negligent 

treatment ofthe decedent at the defendant's nursing home. Id. While the Court ultimately reached 

the result sought by Petitioners here, in ordering non-signatory wrongful death beneficiaries' 

claims to arbitration, absent this issue having been presented to the Court for consideration this 

matter does not provide persuasive authority for this Court's determination here. 

Further, Indiana's wrongful death statute differs from West Virginia'S in that it allows 

recovery ofdamages for medical, hospital, funeral, and burial expenses that pass to the decedent's 

estate, as well as for loss of earnings of the decedent which are for the exclusive benefit of the 
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widow or widower and to any dependent children, as the case may be, to be distributed in the same 

manner as the personal property of the decedent. See Ind. Code Ann. § 34-23-1-1. 

Michigan 

Petitioners are correct that Michigan Courts have determined wrongful death to be 

derivative of the decedent's rights. See Ballard v. Southwest Detroit Hospital, 327 N.W.2d 370 

(Mich. Ct. App. 1982). Unlike West Virginia's wrongful death statute, Michigan's wrongful death 

statute "does not create a separate cause of action independent of the underlying rights of the 

decedent. Rather, the cause of action is expressly made derivative of the decedent's rights." 

Ballard, 327N.W.2d at 371-72 (citing Maiuri v. Sinacola Construction Co., 170 N.W.2d27 (Mich. 

1969)). The treatment ofwrongful death claims in Michigan is in stark contrast to the treatment of 

wrongful death claims in West Virginia and the difference between the two supports the dissimilar 

holding between Michigan courts and West Virginia courts. 

For example, Michigan's wrongful death statute allows the recovery of damages including 

"reasonable medical, hospital, funeral, and burial expenses for which the estate is liable; 

reasonable compensation for the pain and suffering, while conscious, undergone by the deceased 

during the period intervening between the time of the injury and death; and damages for the 

loss of financial support and the loss of the society and companionship of the deceased." Mich. 

Compo Laws Ann. § 600.2922, emphasis added. The proceeds of a settlement or judgment in an 

action for damages for wrongful death under Michigan law, again unlike in West Virginia, pass 

through the decedent's estate. For these reasons, Michigan law is distinguishable and does not 

provide persuasive authority for this Court in this matter. 

Mississippi 

Petitioners are correct that Mississippi Courts have determined wrongful death actions to 
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be derivative. See Pet'r's Br. at p. 9. This is not surprising, however, upon review of Mississippi's 

wrongful death statute. Despite the Mississippi legislature'S assigned nomenclature, Mississippi's 

wrongful death statute encompasses all claims, including those for survival, and takes "into 

consideration all the damages of every kind to the decedent and all damages of every kind to 

any and all parties interested in the suit." See Miss. Code. Ann. § 11-7-13, emphasis added; Caves 

v. Yarbrough, 991 So.2d 142 (Miss. 2008). Therefore, Mississippi does not draw a distinction 

between wrongful death claims and survival claims, unlike West Virginia. Accordingly, wrongful 

death claims, in the face of a valid arbitration agreement signed by or on behalf of the decedent, 

would also be forced to arbitration. However, the differences between the statutes prohibit 

Mississippi authority from being persuasive authority here. 

New Mexico 

Petitioners admit that "New Mexico's wrongful death statute is 'a survival statute [that] 

provides a cause of action for the benefit of the statutory beneficiaries to sue a tortfeasor for the 

damages, measured by the value of the decedent's life, which the decedent ...would have been 

entitled to recover had death not ensued." See Pet'r's Br. at p. 10, quoting Romero v. Byers, 117 

N.M. 422, 872 P.2d 840, 846 (1994). This statement alone substantially differentiates New 

Mexico wrongful death statute from West Virginia'S. Like Mississippi, New Mexico lacks a 

survival statute that is separate and distinct from wrongful death, and the recoverable "remedies 

[are] limited only to those recoverable by the decedent." See Estate ofKrahmer ex rei. Peck v. 

Laurel Healthcare Providers, LLC, 315 P.3d 298 (N.M. Ct. App. 2013). Thus, New Mexico does 

not provide persuasive authority for this Court. 

North Carolina 

Petitioners cite this Court to a United States District Court decision enforcing an arbitration 
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agreement against non-signatory wrongful death beneficiaries on the basis of preemption by the 

FAA rather than North Carolina statutory law. See Pet'r's Br. at p. 9. As set forth elsewhere in 

Respondent's brief, this argument is without merit. Petitioners next cite to a decision by a North 

Carolina state court that enforces an arbitration agreement against wrongful death beneficiaries. 

However, as was the case in Sanford decided in Indiana, there is no indication that the arguments 

presently before this Court were made before the North Carolina Court in Westmoreland v. High 

Point Healthcare Inc., 218 N.C. App. 76, 721 S.E.2d 712 (2012). 

This is supported by the fact that this issue was raised by the plaintiff in Crossman v. Lifo 

Care Centers of Am., Inc., 225 N.C. App. 1, 3, 738 S.E.2d 737, 739 (2013), which followed 

Westmoreland. However, the Court in Crossman reached its decision on other grounds and held 

that it need not address the issue before this Court in this matter. Crossman, at 741. Therefore, 

as the case with Sanford in Indiana, absent this issue having been presented to the Court for 

consideration, North Carolina authority does not provide persuasive authority for this Court's 

determination. 

Texas 

Although Texas statutory law, like Georgia, appear at first blush to provide for an 

independent cause of action, Texas Courts have long held that any cause of action that decedent's 

survivors might have for negligence under the wrongful death statute or the survival statute is 

derivative of decedent's rights. See Verdeur v. King Hospitality Corp., 872 S.W.2d 300 (Tex. 

App. 1994). Specifically, Texas Courts have held that "[i]t is fundamental that the existence of a 

legally cognizable duty is a prerequisite to all tort liability." Id. at 301 (quoting Graff v. Beard, 

858 S.W.2d 918, 919 (Tex. 1993». Thus, if no duty was owed to the decedent, then no duty is 
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owed to the wrongful death beneficiaries with regard to their derivative cause ofaction. Id. (citing 

Russell v. Ingersoll-Rand Co., 841 S.W.2d 343,345 (Tex.1992)). 

This Court has made no such pronouncement and, as with Georgia's precedent, the 

applicable authority in this State does not require nor support a similar result. Therefore, Texas 

offers little persuasive value for this Court. 

Although the law pronounced in the above cited cases is not binding on this Court, 

Respondent submits that this Court should follow the reasoning of those courts that regard a 

wrongful death action as a separate and distinct action, or at most only partially derivative, with 

the right to assert the wrongful death claim resting with the beneficiaries and not the decedent. 

Additionally, this Court should find that the claims asserted by Vickie Shook's wrongful death 

beneficiaries cannot be submitted to arbitration, as the arbitration agreement put forth by the 

Petitioners could not apply to the non-signatory, wrongful death beneficiaries. 

III. 	 THE FEDERAL ARBITRATION ACT DOES NOT SERVE TO PREEMPT THE 
RELIEF SOUGHT BY RESPONDENT IN TillS MATTER 

Any argument that the FAA preempts state law interpreting wrongful death claims as 

independent actions unaffected by a decedent's decision to arbitrate his or her wrongful death 

claims is contradicted by the fact that the United States Supreme Court has denied certiorari ofthis 

issue on cases out ofPennsylvania, Illinois, and Kentucky. See Extendicare Homes, Inc. v. Pisano, 

134 S.Ct. 2890 (2014); SSC Odin Operating Company, LLC v. Carter, 133 S.Ct. 1998 (2013); and 

Beverly Enterprises, Inc. v. Ping, 133 S.Ct. 1996 (2013). 

Petitioners are correct that the Federal Arbitration Act preempts a rule of state law that 

categorically prohibits arbitration. However, no such categorical rule is at issue here. Respondent 

is not asking this Court to make a categorical rule that wrongful death claims cannot be arbitrated. 

To the contrary, Respondent only asks that this Court apply state common law principles, not 
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specific to arbitration, as the United States Supreme Court has mandated. Thus, where a wrongful 

death beneficiary has not agreed to arbitrate his or her claim, the nonnal rules of state common 

law contract principles apply, so that an individual cannot be bound to a contract to which he or 

she never agreed. 

A wrongful death beneficiary could certainly agree to arbitrate his or her own claim 

accruing under this State's Wrongful Death Act, but Plaintiff Anthony Shook, and the other 

wrongful death beneficiaries in this case, never agreed to do so. West Virginia law is clear that a 

party cannot be forced to participate in an arbitration proceeding unless the party has, in some way, 

agreed to participate in acknowledgment of the "fundamental tenet of contract law that the parties 

must enter into a meeting of the minds in order to fonn an enforceable contract." Chesapeake, 

supra at 216. ''Nothing in the FAA overrides nonnal rules of contract interpretation." State ex rei 

Richmond American Homes o/West Virginia, Inc. v. Sanders, 228 W.Va. 125, 134 (2011). "The 

FAA does not require courts to enforce an arbitration clause when the parties never reached a 

'meeting of the minds' about the clause. A court may submit to arbitration only those 

disputes ... that the parties have agreed to submit." Id. at 129. 

CONCLUSION 

Like Petitioners, Respondent acknowledges the split of authority anlOng courts as to the 

classification of wrongful death claims, and it cannot be denied that a wrongful death claim is 

derivative in its nature in that there must first be a death before wrongful death damages exist. 

However, the analysis cannot stop there. The true question, though not framed in this way by 

Petitioners, is who holds the wrongful death rights and who can give those rights away. Based on 

West Virginia'S wrongful death statute and the subsequent statutes and decisions addressing 

litigation and recovery in wrongful death cases, it is clear that Vickie Shook did not have any 
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wrongful death rights during her lifetime and, as such, could not give any of those rights away. 

Accordingly, this Court must determine that wrongful death beneficiaries were not bound by the 

arbitration agreement signed by Vickie Shook, and this Court should answer the Certified Question 

in the negative. 

For the reasons stated herein, Respondent respectfully requests that this Honorable Court 

answer the Certified Question in the negative as to the wrongful death beneficiaries and remand 

this case to the trial court for further proceedings. 

Respectfully submitted, 


Anthony Shook, as Administrator, 

On behalf of the Estate of Vickie Shook, 
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