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STATEMENT OF THE CASE 


Petitioner's brief appears to be an accurate statement of the case, with one 

exception. In the first paragraph of page 2, Petitioner states that Mr. Smith's vehicle 

collided with a motor vehicle being driven by Kurtis Barnett, citing AR 201-202. These 

facts do not appear on AR 201-202, and they were not alleged in Respondent's 

Complaint filed hereinbelow. 

SUMMARY OF ARGUMENT 

The decision of the circuit court should be affirmed. The circuit court properly 

concluded that limiting language of the UIM Amendment to the GEICO policy, drafted 

by the Petitioner, was ambiguous as a matter of law, because it was reasonably 

susceptible to different meanings or of such doubtful meaning that reasonable minds 

might be uncertain or disagree as to its meaning. (AR 236-237). Syl. pt. 1, Prete v. 

Merchants Prop. Ins. Co. of Indiana, 159 W.Va. 508,223 S.E.2d 441 (1976). 

Respondent had the foresight to purchase optional underinsured motorist (UlM) 

coverage from Petitioner on each of the two autos he owned. The UIM Amendment to 

the GEICO Policy drafted by Petitioner includes inter alia the following limiting 

language: "4. When coverage is afforded to two or more autos, the limits of liability 

shall apply separately to each auto as stated in the Declarations." (AR 75) (hereinafter 

referred to as Limitation No.4). Respondent's claim arose from the wrongful death of 

his teenage son, Robert Sayre. Respondent's son was not occupying either vehicle 

insured by Petitioner. Instead, he was a guest passenger in a vehicle operated by Richard 

Ryan Smith. The automobile accident, however, arose from the negligence of two 
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underinsured motorists/tortfeasors, independently operating separate underinsured motor 

vehicles. The circuit court correctly concluded that language of the aforesaid Limitation 

No. 4 was reasonably susceptible to the interpretation that Respondent could recover the 

$20,000 "per person" UIM benefits on each of his two insured autos, because each of the 

two underinsured motorists/tortfeasors had separately activated the UIM coverage. 

The circuit court also correctly included that Respondent's claim for the $20,000 

"per person" benefits on each auto was consistent with the spirit and intent of the West 

Virginia underinsured motorist statute of full compensation. In State Auto. Mut. Ins. Co. 

v. Youler, 183 W.Va. 556, 564, 396 S.E.2d 737, 745 (1990), this Court recognized that" 

the [West Virginia] [L]egislature has articulated a public policy of full indemnification or 

compensation underlying both uninsured or underinsured motorist coverage in the State 

of West Virginia. That is, the preeminent public policy of this state in uninsured or 

underinsured motorist cases is that the injured persons be fully compensated for his or her 

damages not compensated by a negligent tortfeasor, up to the limits of the uninsured or 

underinsured motorist coverage." 

The circuit court correctly rejected Petitioner's argument that Limitation No. 1 

clearly and unambiguously restricted Respondent to a single "per person" limit, 

regardless of the number of underinsured motorists/tortfeasors causing his damages. 

Relying on the rules of construction recognized by this Court in Payne v. Weston, 195 

W.Va. 502,507,466 S.E.2d 161, 166 (1995) (citing Syl. pt. 1, West Virginia Ins. Co. v. 

Lambert, 193 W.Va. 681,458 S.E.2d 774 (1995» (It[w]here a provision of an insurance 

policy is ambiguous, it is construed against the drafter, especially when dealing with 

exceptions and words of limitation. It), the circuit court concluded that ambiguities in the 
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limiting language of the GEICO Policy should be construed against Petitioner. The 

circuit also correctly noted that, while West Virginia Code § 33-6-31(k) allows 

"[i]nsurers [to] incorporate such terms, conditions and exclusions in an automobile 

insurance policy as may be consistent with the premium charged, [it is only permissible] 

so long as any such exclusions do not conflict with the spirit and intent of the uninsured 

and underinsured motorists statutes". Syl. Pt. 3, Deel v. Sweeney, 181 W.Va. 460, 383 

S.E.2d 92 (1989). Syl. Pt. 5, Cunningham v. Hill, 226 W.Va. 180,698 S.E.2d 944 (2010). 

This Court has warned that it "will be vigilant in holding the insurers' feet to the 

fire in instances where [terms, conditions and] exclusions or denials of coverage strike at 

the heart of the purposes of the uninsured and underinsured motorist statutes provisions." 

Id., at 463, 383 S.E.2d at 95. Accord, Syl. Pt. 1, Thomas v. Nationwide Mut. Ins. Co., 

188 W.Va. 640,425 S.E.2d 595 (1992); Mitchell v. Broadnax, 208 W.Va. 36, 537 S.E.2d 

882 (2000); American States Ins. Co. v. Tanner, 211 W.Va. 160,563 S.E.2d 825 (2002). 

This Court has also held that '" [t]he mere fact that parties do not agree to the construction 

of a contract does not render it ambiguous. The question as to whether a contract is 

ambiguous is a question of law to be determined by the court.' Syllabus Point 1, 

Berkeley Co. Pub. Servo V. Vitro Corp., 152 W.Va. 252, 162 S.E.2d 189 (1968)." 

Syllabus Point 4, Mylan Labs. Inc. V. Am. Motorists Ins. Co., 226 W.Va. 307, 700 

S.E.2d 518 (2010). 

The circuit court's ruling should be upheld because it upholds the objective of the 

West Virginia Underinsured Motorist Statute, W. Va. Code 33-6-31 (b): "to pay the 

insured all sums which he shall legally be entitled to recover as damages." "The purpose 

of optional underinsured motorist statute is to enable the insured to protect himself, if he 
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choses to do so, against losses occasioned by the negligence of other drivers who are 

underinsured. Deel v. Sweeney, 181 W.Va. 460, 463, 383 S.E.2d 92, 95 (1989). The 

statute "is remedial in nature and, therefore, must be construed liberally in order to effect 

its purpose." SyI. Pt. 7, in part, Perkins v. Doe, 177 W.Va. 84, 350 S.E.2d 711 (1986); 

Mitchell v. Broadnax, 208 W.Va. 36, 537 S.E.2d 882 (2000). 

"A circuit's count's entry of summary judgment is reviewed de novo." Syllabus 

Point 1, Painter v. Peavv, 192 W.Va. 189,451 S.E.2d 755 (1994). 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Respondent agrees with Petitioner's statement regarding oral argument and 

decision. 

ARGUMENT 

The West Virginia Underinsured Motorist Statute 

The West Virginia underinsured motorist statute is found in West Virginia Code § 

33-6-31 (b), and it provides, in pertinent part, that a motor vehicle "policy or contract 

shall provide an option to the insured with appropriately adjusted premiums to pay the 

insured all sums which he shall legally be entitled to recover as damages from the owner 

or operator of an uninsured or underinsured motor vehicle ... without setoff against the 

insured's policy or any other policy." (emphasis added). This Court articulated the 

purpose of the underinsured motorist statute in Horace Mann Ins. Co. v. Adkins, 215 

W.Va. 297,302-303,599 S.E.2d 720, 725-726 (2004), as follows: 
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DIM coverage is intended to provide excess coverage to 
compensate an insured against losses for which there would 
otherwise be no coverage. "The purpose of optional 
underinsured motorist coverage is to enable the insured to 
protect himself, if he chooses to do so, against losses 
occasioned by the negligence of other drivers who are 
underinsured." Deel v. Sweeney, 181 W.Va. 460, 463, 
383 S.E.2d 92, 95 (1989). In other words, 
"[ u ]nderinsurance coverage ... is in the nature of excess 
coverage. It is not intended to be liability insurance." 
Castle v. Williamson, 192 W.Va. at 647,453 S.E.2d at 630. 
See also Syl. pt. 4, in part, State ex reI. Allstate Ins. Co. v. 
Karl, 190 W.Va. 176, 437 S.E.2d 749 (1993) ("An 
underinsured motorist carrier occupies the position of an 
excess or additional insurer in regard to the tortfeasor's 
liability carrier, which is deemed to have the primary 
coverage."). 

(emphasis added). 

West Virginia's public policy underlining underinsured motorist coverage is full 

indemnification or compensation. This Court recognized the preeminent public policy 

concerns of the West Virginia Legislature in prior decisions. In State Auto. Mut. Ins. Co. 

v. Youler, 183 W.Va. 556,396 S.E.2d 737 (1990): 

the legislature has articulated a public policy of full 
indemnification or compensation underlying both 
uninsured or underinsured motorist coverage in the State of 
West Virginia. That is, the preeminent public policy of 
this state in uninsured or underinsured motorist cases is 
that the injured persons be fully compensated for his or 
her damages not compensated by a negligent tortfeasor, 
up to the limits of the uninsured or underinsured motorist 
coverage. 

183 W.Va. at 564, 396 S.E.2d at 745. (emphasis added). Likewise, in Pristavec v. 

Westfield Insurance Company, 184 W.Va. 331,400 S.E.2d 575 (1990), this Court held: 

" . . . in light of the preeminent public policy of the 
underinsured motorist statute, which is to provide full 
compensation, not exceeding coverage limits, to an 
injured person for his or her damages not compensated 
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by a negligent tortfeasor, this Court holds that 
underinsured motorist coverage is activated under W. 
Va.Code, 33-6-31(b), as amended when the amount of such 
tortfeasor's motor vehicle liability insurance actually 
available to the injured person in question is less than the 
total amount of damages sustained by the injured person, 
regardless of the comparison between such liability 
insurance limits actually available and the underinsured 
motorist coverage limits." 

184 W.Va. at 338, 400 S.E.2d at 582. (emphasis added). 

The purpose and underlying public policy of the West Virginia underinsured 

motorist statute warrants application thereof in such a manner so as to protect the insured 

"against losses occasioned by the negligence of other driver~ who are underinsured" and 

to provide full indemnification or compensation to the injured party. (See, Horace Mann 

Ins. Co. v. Adkins, supra (citing Deel v. Sweeney, supra). (emphasis added». The 

underinsured motorist insurance carrier actually occupies the position of an excess or 

additional insurer in regard to the tortfeasor's liability carrier, which is deemed to have 

the primary coverage. State ex reI. Allstate Ins. Co. v. Karl, supra. This Court has also 

recognized that W. Va. Code § 33-6-31 "is remedial in nature and, therefore, must be 

construed liberally in order to effect its purpose." (emphasis added). Syl. Pt. 7, in part, 

Perkins v. Doe, 177 W.Va. 84,350 S.E.2d 711 (1986); Mitchell v. Broadnax, 208 W.Va. 

36,537 S.E.2d 882 (2000). 

Response to Assignment ofError No. 1 ("ambiguous - one person, one accident ") 

The circuit court correctly concluded that Respondent was not limited to a single 

recovery of $20,000 under the UIM Amendment to the GEICO Policy, given the facts of 

this case involving two underinsured motorists/tortfeasors. The circuit court correctly 

concluded that pertinent language in the Limits of Liability section of the DIM 
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Amendment is ambiguous, being reasonably susceptible to different interpretations or of 

such doubtful meaning that reasonable minds might be uncertain or disagree as to its 

meaning. The circuit court correctly concluded that the limitations drafted by the 

Petitioner did not clearly and unambiguously preclude payment to the Respondent of 

VIM benefits he purchased on two autos, where his damages were caused to by two 

underinsured motorists/tortfeasors independently operating separate underinsured motor 

vehicles. The circuit court correctly concluded that Petitioner's efforts to avoid coverage 

violated the spirit and intent of the West Virginia underinsured motorist statute to provide 

full compensation to an injured party for damages not compensation by a negligent 

tortfeasor. (AR 234-237). 

In and of itself, the underinsured motorist statute is not limiting. In other words, 

the statute itself does not limit payment of VIM benefits to damages caused by only one 

underinsured negligent tortfeasor. The stated objective of the West Virginia underinsured 

motorist statute is "to pay the insured all sums which he shall legally be entitled to 

recover as damages." (emphasis added) W.Va. Code 33-6-31(b), in part. Respondent 

suffered damages caused by two underinsured motorists/tortfeasors, and he seeks full 

compensation from both underinsured motorists. Respondent purchased VIM benefits on 

two autos and the circuit court correctly concluded that each underinsured 

motorist/tortfeasor activated the $20,000 per person limit ofVIM coverage on each auto. 

This is not to say that Petitioner is prohibited from including limiting language in 

its VIM Amendment. In fact, West Virginia Code § 33-6-31(k) specifically allows that 

"[i]nsurers may incorporate such terms conditions and exclusions in an automobile 

insurance policy as may be consistent with the premium charged, so long as any such 
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exclusions do not conflict with the spirit and intent of the uninsured and underinsured 

motorists statutes. SyI. Pt. 3, Deel v. Sweeney, 181 W.Va. 460, 383 S.E.2d 92 (1989)." 

(emphasis added). SyI. Pt. 5, Cunningham v. Hill, 226 W.Va. 180, 698 S.E.2d 944 

(2010). Mindful of the spirit and intent ofW. Va. Code § 33-6-31, this Court has warned 

that it "will be vigilant in holding the insurers' feet to the fire in instances where [terms, 

conditions and] exclusions or denials of coverage strike at the heart of the purposes of the 

uninsured and underinsured motorist statutes provisions." Id., at 463, 383 S.E.2d at 95. 

Accord, SyI. Pt. 1, Thomas v. Nationwide Mut. Ins. Co., 188 W.Va. 640, 425 S.E.2d 595 

(1992); Mitchell v. Broadnax, 208 W.Va. 36, 537 S.E.2d 882 (2000); American States 

Ins. Co. v. Tanner, 211 W.Va. 160,563 S.E.2d 825 (2002). 

Respondent purchased underinsured motorist (UIM) coverage from Petitioner on 

each of the two automobiles he owned and he was charged premiums on both autos. (AR 

128). Petitioner issued a two-page Underinsured Motorists Amendment (West Virginia) 

to Respondent, which was in effect on the date of the fatal accident. (AR 146-147). 

Because Respondent's damages were caused by two underinsured motorists/tortfeasors 

independently operating underinsured motor vehicles, Respondent sought payment of the 

$20,000 per person limit of VIM benefits he purchased on two autos. Respondent 

submits and the circuit court agreed that the coverage on the second auto was triggered 

by a second uninsured motorists/tortfeasor who caused or contributed to the fatal 

accident. Nonetheless, Petitioner refuses to make payment of the UIM benefits 

purchased by Respondent on the second auto. 

Looking first at the insuring provision of the UIM Amendment to the GEICO 

policy, it does appear to meet the purpose and intent of the West Virginia underinsured 
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motorists statute to provide full compensation. See, W.Va. Code 33-6-31(b). The 

insuring provision states that GEICO "will pay damages for bodily injury ... which an 

insured is legally entitled to recover from the owner or operator of an underinsured 

motor vehicle . . . caused by accident and resu1t[ing] from the . . . use of the 

underinsured motor vehicle." CAR 146). Nothing in the insuring provision limited 

Respondent's ability to collect UIM benefits on both autos. 

The applicable Declarations issued to Respondent reveals that he did purchase 

UIM coverage benefits on each of the two vehicles with per person limits of $20,000 

each. CAR 128). Nothing on the Declarations limited Respondent's ability to collect 

UIM benefits on both autos. 

It is undisputed that Respondent's son died as a result of injuries sustained from a 

motor vehicle accident caused by two underinsured motorists/tortfeasors independently 

operating separate underinsured motor vehicles. Respondent contends and the circuit 

court agreed that each underinsured motorists/tortfeasors activated one per person DIM 

benefit on each of Respondent's two insured autos. Petitioner, however, refuses to fully 

compensation Respondent with the DIM benefits on each auto, claiming that it has 

limited to the UIM coverage on one auto only. 

Before the circuit court, Petitioner relied solely upon Limitation No.1 of the 

Limits ofLiability section of the UIM Amendment to avoid payment of the UIM benefits 

purchased by Respondent on his second auto. The Limits ofLiability section of the DIM 

Amendment states: 

LIMITS OF LIABILITY 

Regardless of the number of autos or trailers to which this policy applies: 

1. The Underinsured Motorists Bodily Injury Liability limit 
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for "each person" less any liability coverage available to 
the insured from the tortfeasor or tortfeasors is the 
maximum we will pay for damages for bodily injury, 
including all derivative claims and any claim for damages 
for care and loss of services, to one person in one accident; 

2. 	 Subject to the Underinsured Motorists Bodily Injury 
Liability limit for "each person," the Bodily Injury 
Liability limit for "each accident" less any liability 
coverage available to the insured from the tortfeasor or 
tortfeasors is the maximum we will pay for bodily injury, 
including all derivative claims and any claim for damages 
for care and loss of services, to two or more person in one 
accident. 

3. 	 The Underinsured Motorists Property Damage Liability 
limit for "each accident" is the maximum we will pay for 
damage to property resulting from one accident. 

4. 	 When coverage is afforded to two or more autos, the limits 
of liability shall apply separately to each auto as stated in 
the Declarations. 

5. 	 If at the time of the accident the insured is occupying an 
auto insured by us, the amount of coverage available to the 
insured is the limit specified in the Declarations for the 
occupied auto. 

(emphasis in original). (AR 195). Notably, while Petitioner was at liberty to include a 

limitation based upon the number of underinsured motorists/tortfeasors, it did not do so. 

It did, however, take note in Limitation No.1 that a situation might exist where damages 

were caused by tortfeasor~. In the case of multiple tortfeasors, Petitioner did seek to 

protect its own interests incorporating language to allow it to deduct liability payments 

from mUltiple tortfeasors, in order to reduce its own exposure to its own insured. Yet, 

Petitioner contends in this case that it should not afford its own insured the benefit of 

activating VIM benefits on more than one auto operated by an underinsured 

motoristltortfeasor. 
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Actually, Limitation No. 1 violates the "no sums payable" clause of the West 

Virginia underinsured motorist statute, which provides: "No sums payable as a result of 

underinsured motorists' coverage shall be reduced by payments made under the insured's 

policy or any other policy." W.Va. Code 33-6-31(b), in part. Limitation No. 1 

specifically states that Petitioner will pay "[t]he Underinsured Motorists Bodily Injury 

Liability limit for "each person" less any liability coverage available to the insured from 

the tortfeasor or tortfeasors ...." In other words, Petitioner will reduce its payment of 

UIM benefits by the amount of liability coverage available to the insured. This Court has 

found such provisions violative of the West Virginia underinsured motorists statute. 

(See, Cunningham v. Hill, 226 W.Va. 180, 186-187, 698 S.E.2d 944, 960-961 (2010)) 

("In examining the plain and clear language of W.Va. Code § 33-6-31(b) as it applies to 

the policy terms and conditions now before us, we find that policy language which 

provides that the limit of underinsured motorist coverage available from all policies shall 

not exceed the liability limits of the policy with the highest limit of underinsured motorist 

coverage conflicts with the spirit and intent of W.Va. Code § 33-6-31(b). The act of 

reducing one underinsured motorist policy by another thwarts the statutorily enunciated 

public policy of full indemnification. According to the plain language of W.Va. Code § 

33-6-31(b), an underinsurer may not reduce the monetary extent of its coverage based 

upon coverage afforded by any other insurance policy.") 

Even more interestingly to the issue now before this Court is that Petitioner 

expects to reduce its exposure to payment of UIM benefits by "any liability coverage 

available to [Respondent] from the tortfeasor or tortfeasors." Thus, Petitioner seeks to 

take credit for any and all liability payments made by one or multiple tortfeasors to 
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reduce its own exposure, yet Petitioner will simultaneously refuse to consider that same 

second tortfeasor in order to activate UIM benefits purchased on a second auto. Not only 

is the provision in violation of law, as enunciated in Cunningham, supra, it clearly 

contemplates consideration ofUIM situations involving multiple tortfeasors. 

The significance of considering multiple tortfeasors separately is not new to this 

Court. In both Dairyland v. Bradley, 192 W.Va. 199,451 S.E.2d 765 (1994) and Castle 

v. Willamson, 192 W.Va. 641,453 S.E.2d 624 (1994), this Court recognized the need to 

view the fault of multiple tortfeasors separately. In Dairyland, supra, the Court found 

that the limits of liability of the third-party tortfeasor must be considered so as to make 

him an "underinsured motorist" within the contemplation the underinsured motorist 

carrier of the injured party in that case. In Castle, supra, this Court made the same point, 

citing the Dairyland decision. In both cases, the injured party was a guest passenger in a 

vehicle and the driver the host vehicle was also at fault. These cases provide examples of 

unique situations which might arise where the significance of looking at multiple 

tortfeasors separately when the same might impact insurance coverage purchased to 

protect injured parties. 

The circuit court properly concluded that Petitioner denied a second payment of 

UIM benefits to Respondent on the second insured auto, where it was activated by the 

second underinsured motorist/tortfeasor. Petitioner's reliance upon the "each person" 

language found in Limitation No. 1 is too narrow and does adhere to the rules of 

construction in West Virginia. Insurance policies are controlled by rules of construction 

applicable to contracts generally. The well-settled principle of law is that the court will 

apply, and not interpret, the plain and ordinary meaning of an insurance contract in the 
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absence of ambiguity or some other compelling reason. The primary concern is to give 

effect to the plain meaning of the policy. In doing so, it is necessary construe all parts 

of the document together. The court will not rewrite the terms of the policy; instead, it 

will enforce it as written. Payne v. Weston, 195 W.Va. 502, 466 S.E.2d 161 (1995). 

However, "[w ]here a provision of an insurance policy is ambiguous, it is construed 

against the drafter, especially when dealing with exceptions and words of limitation." 

(emphasis added). Payne v. Weston, 195 W.Va. 502, 507, 466 S.E.2d 161, 166 (1995) 

(citing SyI. pt. 1, West Virginia Ins. Co. v. Lambert, 193 W.Va. 681, 458 S.E.2d 774 

(1995)). 

Petitioner's isolated interpretation of Limitation No.1 actually invites ambiguity, 

because the approach fails to consider other material provisions set forth in the same 

Limits of Liability section of the UIM Amendment. Specifically, Petitioner's argument 

ignores Limitation No.4, which states: "When coverage is afforded to two or more 

autos, the limits of liability shall apply separately to each auto as stated in the 

Declarations." Under Limitation No.4, Respondent has the right to have his claims for 

the UIM benefits applied separately, because he purchased UIM coverage on two autos 

and such coverage was activated by two Lmderinsured motorists/tortfeasors. 

A reasonable interpretation of the plain and unambiguous language of Limitation 

No. 4 is that DIM coverage is not limited, but is actually expanded, when a second 

negligent tortfeasor activates UIM coverage and the insured has purchased UIM coverage 

on a second automobile. In fact, this interpretation is not only reasonable, is uses 

common sense. If an insured has the foresight to purchase UIM coverage on two 

automobiles, he should get the benefit of protection on both autos when his damages 
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result from two underinsured motorists/tortfeasors. The rationale for this conclusion is 

that each underinsured motorists/tortfeasors activates VIM coverage, Respondent has 

purchased coverage VIM coverage on two autos, and Limitation No.4 states that the 

limits of liability shall be applied separately when VIM coverage is purchased on two or 

more autos. 

Looking more closely at the wording used in Limitation No.4, the term 

"coverage" refers to VIM coverage, as the word is contained in the UIM Amendment. 

The conditional term "when" refers to the [VIM] coverage being afforded to "two or 

more autos." Merriam-Websters defines "afford" as "to make available, give forth." 

Thus, Limitation No. 4 clearly contemplates VIM coverage being "afforded" or "made 

available" to two or more autos. 

Limitation No.4 clarifies that "the limits of liability shall apply separately to each 

auto as stated in the Declarations." Respondent's Declarations ofCoverage states he has 

purchased VIM coverage on two automobiles and that his VIM benefits are $20,000 

"each person." (AR 128). Thus, Mr. Sayre has in fact purchased two separate "each 

person" VIM benefits in the amount of $20,000 each which his GEIeO Policy says 

"shall apply separately to each auto." (emphasis added). Accordingly, under these 

rather unique circumstances, the VIM coverage Mr. Sayre purchased on the second 

automobile is activated by the second underinsured motorist/tortfeasor. 

In summary, Limitation No. 1 relied upon by Petitioner is not clear and 

unambiguous. Further, Limitation No.4 is reasonably susceptible to the interpretation 

that the unique factual scenario contains the very conditions contemplated under the 

"Limits of Liability" section of the UIM Amendment to expands or makes available the 
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$20,000 "each person" UIM coverage separately on each auto when said UIM coverage 

is activated by two underinsured negligent tortfeasors. Accordingly, the circuit court 

correctly concluded that the limiting language did effectively preclude Respondent's 

claim for a second $20,000 "each person" limit on the UIM coverage afforded on each of 

his two vehicles, and the circuit court correctly concluded that affording coverage to 

Respondent complies with the purpose, spirit and intent of the West Virginia 

underinsured motorist statute-which is designed "pay the insured all sums which he 

shall be legally entitled to recover as damages from the owner or operator of an . . . 

underinsured motor vehicle ...." See, W.Va. Code § 33-6-31(b) (emphasis added). 

Response to Assignment ofError No.4 ("ambiguous - one person, one accident") 

As argued hereinabove, the circuit court correctly found that the Petitioner policy 

is ambiguous in its definition of a $20,000 limit of liability for Underinsured Motorists 

Bodily Injury Liability insurance coverage regarding damages to one person injured in 

one accident. Moreover, '" [t]he mere fact that parties do not agree to the construction of 

a contract does not render it ambiguous. The question as to whether a contract is 

ambiguous is a question of law to be determined by the court.' Syllabus Point 1, 

Berkeley Co. Pub. Servo V. Vitro Corp., 152 W.Va. 252, 162 S.E.2d 189 (1968)." 

Syllabus Point 4, Mylan Labs. Inc. V. Am. Motorists Ins. Co., 226 W.Va. 307, 700 

S.E.2d 518 (2010). Indeed, '[i]t is the province of the Court ... to interpret a written 

contract.' SyL Pt. 1[, in part], Stephens V. Bartlett, 118 W.Va. 421, 191 S.E. 550 

(1937)." Syl. pt. 1, in part, Orteza v. Monongalia Cnty. Gen. Hosp., 173 W.Va. 461, 318 

S.E.2d 40 (1984). 

The circuit court correctly concluded that Limitation No. 4 is reasonably 
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susceptible to an interpretation that a second under insured motorists/tortfeasor could 

activate a UIM coverage purchased on a second auto. This interpretation is not only 

reasonable, it is common sense. If an insured has the foresight to purchase UIM coverage 

on two automobiles, he should get the benefit of protection of UIM coverage when his 

damages are caused by two underinsured motorists/tortfeasors. If he is not afforded the 

UIM coverage on the second auto when his damages are caused by a second underinsured 

motorists/tortfeasor, he has not purchased anything at all. State another way, UIM 

coverage follows the insured and is activated based upon the other driver's status of 

being sufficiently insured and it matters not which of the multiple autos an insured might 

be riding. In fact, as in this case, the insured need not even be riding in his own vehicle 

to be entitled to UIM coverage he purchased. 

Petitioner's isolated approach of focusing solely upon Limitation No.1 actually 

invites ambiguity. "It is well settled law in West Virginia that ambiguous terms in 

insurance contracts are to be strictly construed against the insurance company and in 

favor of the insured." Syllabus Point 4, National Mut. Ins. Co. v. McMahon & Sons, 177 

W.Va. 734, 356 S.E.2d 488 (1987), overruled on other grounds by Potesta v. U.S. 

Fidelity & Guaranty Co., 202 W.Va. 308, 504 S.E.2d 135 (1998). "Where a provision of 

an insurance policy is ambiguous, it is construed against the drafter, especially when 

dealing with exceptions and words of limitation." Payne v. Weston, 195 W.Va. 502,507, 

466 S.E.2d 161, 166 (1995) (citing Syl. pt. 1, West Virginia Ins. Co. v. Lambert, 193 

W.Va. 681,458 S.E.2d 774 (1995»). 

When provisions of an insurance contract are found to be ambiguous, or in 

conflict with the underinsured motorist statute, the ambiguities "shall be construed and 
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applied in accordance with such conditions and provisions as would have applied had 

such [UIM Amendment] ... been in full compliance with this chapter." Further, not only 

must ambiguities must be resolved against the insurer and in favor of the insured, West 

Virginia Code § 33-6-17 requires endorsements found to be ambiguous to be modified so 

as to comply with the underinsured motorist statute.] 

Limitation No. 4 is reasonably susceptible of the interpretation that affords 

additional UIM coverage. In other words, the unique factual scenario of this case creates 

the very conditions whereby the UIM coverage may be expanded to a second vehicle 

affording a second $20,000 "each person" limit, because Respondent purchased UIM 

coverage separately on two autos and said UIM coverage was activated by two 

underinsured motorists/tortfeasors. Accordingly, the circuit court correctly concluded 

that the Limits ofLiability section of the UIM Amendment to the Petitioner policy are 

ambiguous, particularly in light of the unique facts of the underlying case that 

Respondent purchased UIM coverage on two autos and his damages were caused by two 

underinsured motorists/tortfeasors independently operating underinsured motor vehicles. 

Response to Assignment ofError No.2 ("each person limit") 

The circuit court correctly found that the $20,000 "each person" liability limit 

contained in the UIM Amendment to the GEICO Policy does not limit Petitioner's 

liability to $20,000 when the insured is injured by multiple underinsured 

1 W.Va. Code § 33-6-17 provides: Any insurance policy, rider, or endorsement hereafter 
issued and otherwise valid which contains any condition or provision not in compliance 
with the requirements of this chapter, shall not be thereby rendered invalid but shall be 
construed and applied in accordance with such conditions and provisions as would have 
applied had such policy, rider, or endorsement been in full compliance with this chapter. 
(emphasis added). 
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motoristsltortfeasors. As is argued hereinabove, West Virginia's public policy 

underlying underinsured motorist coverage is to provide full indemnification or 

compensation. This Court has recognized the preeminent public policy concerns of the 

West Virginia Legislature regarding UIM coverage. (See, State Auto. Mut. Ins. Co. v. 

Youler, 183 W.Va. 556, 564, 396 S.E.2d 737, 745 (1990) ("the legislature has articulated 

a public policy of full indemnification or compensation underlying both uninsured or 

underinsured motorist coverage in the State of West Virginia.") 

The circuit properly concluded that the $20,000 "each person" UIM limit 

Respondent purchased on each of his two autos was available to him, because his 

damages were caused by two under insured motorists/tortfeasors who activated such DIM 

coverage. The circuit court's decision was based, in part, upon the ambiguity created 

when construing Limitation No.1 and Limitation No.4, which are reasonably susceptible 

to different interpretations. One reasonable interpretation being that, where UIM 

coverage is purchased on two autos, UIM coverage will be considered separately as to 

each auto. Additionally, each underinsured motoristltortfeasor activated UIM coverage 

on one of Respondent's two autos. 

Response to Assignment ofError No.3 (stacking) 

The circuit court correctly concluded that Limitation No. 4 of the UIM 

Amendment to GEICO policy (i.e., the "coverage afforded to two or more autos" 

paragraph) allows for separate consideration of the UIM coverage purchased on each of 

Respondents' two autos and such interpretation does not violate any anti-stacking laws or 

provisions. Petitioner's "stacking" argument is misplaced. Respondent does not seek to 
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"stack" coverage. Instead, Respondent seeks to activate the UIM benefits he purchased 

on two vehicles, in order to provide excess coverage to each underinsured 

motorists/tortfeasors who caused or contributed to his son's death. 

While stacking could arguably occur in a case where an insured attempts to 

activate UIM coverage on more than one auto when the subject accident involved only a 

single underinsured motoristltortfeasor, such is not the case here. This case involves two 

underinsured motorists/tortfeastors, independently operating separate underinsured motor 

vehicles. Moreover, each underinsured motorists/tortfeasor meets the criteria to activate 

UIM coverage on one of the two autos insured by Petitioner, because neither 

underinsured motoristltortfeasor has sufficient liability coverage to fully compensate 

Respondent for his damages. 

Each "anti-stacking" case cited by Petitioner involves a single underinsured 

motorist. Russell v. State Auto. Mut. Ins. Co., 188 W.Va. 81, 422 S.E. 2d 803 (1992) 

(Ms. Russell insured under a UIM policy listing two vehicles, but her injuries resulted 

from the negligence of one underinsured motorists.); Linkinoggor v. Nationwide Mut. 

Ins. Co., 200 W.Va. 265, 489 S.E. 2d 19 (1997) (Ms. Linkinoggor was insured under a 

UIM policy listing four vehicles, but her injuries resulted from the negligence of one 

underinsured motorist.) Notably, neither Russell nor Linkinoggor contained a limiting 

provision similar to that contained in Limitation No.4, supra, of the UIM Amendment to 

the GEICO Policy. 

The circuit court did not conclude that Respondent was stacking UIM coverage. 

Instead, the circuit court concluded that Respondent was permitted to collect UIM 
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coverage he purchased on both autos, because his damages were caused by two 

underinsured motorists/tortfeasors who each activated VIM coverage. 

CONCLUSION 

This Court has warned that it "will be vigilant in holding the insurers' feet to the 

fire in instances where [terms, conditions and] exclusions or denials of coverage strike at 

the heart of the purposes of the uninsured and underinsured motorist statutes provisions." 

Id., at 463, 383 S.E.2d at 95. Accord, Syl. Pt. 1, Thomas v. Nationwide Mut. Ins. Co., 

188 W.Va. 640,425 S.E.2d 595 (1992); Mitchell v. Broadnax, 208 W.Va. 36,537 S.E.2d 

882 (2000); American States Ins. Co. v. Tanner, 211 W.Va. 160, 563 S.E.2d 825 (2002). 

This Court has also repeatedly recognized that W. Va. Code § 33-6-31 "is remedial in 

nature and, therefore, must be construed liberally in order to effect its purpose." 

(emphasis added). Syl. Pt. 7, in part, Perkins v. Doe, 177 W.Va. 84, 350 S.E.2d 711 

(1986); Mitchell v. Broadnax, 208 W.Va. 36,537 S.E.2d 882 (2000). 

"Where a provision of an insurance policy is ambiguous, it is construed against 

the drafter, especially when dealing with exceptions and words oflimitation." (emphasis 

added). Payne v. Weston, 195 W.Va. 502, 507, 466 S.E.2d 161, 166 (1995) (citing Syl. 

pt. 1, West Virginia Ins. Co. v. Lambert, 193 W.Va. 681, 458 S.E.2d 774 (1995)). 

Hereinbelow, the circuit court concluded that the VIM Amendment to the GEICO Policy 

did not incorporate plain and unambiguous limiting language limiting activation of VIM 

coverage to only one underinsured motorist. To the contrary, the circuit court concluded 

that the limiting language was ambiguous and must be construed against the drafter of the 

document-Petitioner. Moreover, under the unique facts of Respondent's case involving 
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two underinsured motorists/tortfeasors independently operating separate underinsured 

motor vehicles, the circuit court concluded that the limiting language of the UIM 

Amendment is reasonably susceptible to an interpretation that permits the Respondent to 

recover the $20,000 per person UIM benefits he had the foresight to purchase on two 

autos and to be considered activated on each autos by the respective underinsured 

motorists/tortfeasors. 

For the reasons stated hereinabove, Respondent, by counsel, respectfully requests 

this Honorable Court to AFFIRM the decision of the circuit court and for such other 

relief as the Court deems just and proper. 

Respectfully submitted, 
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