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TIMELINESS OF REPLY BRIEF 


OEICO received the brief of Respondent on January 3, 2017. The Scheduling Order 

issued 	by this Court states that any reply brief must be filed within 20 days after receipt of the 

Respondent's brief. The instant Reply Brief is therefore timely filed. 

ASSIGNMENTS OF ERROR 

1. 	 The Circuit Court erred by refusing to enforce the OEICO policy's clear and 
unambiguous $20,000 limit of liability for Vnderinsured Motorists Bodily Injury 
Liability insurance coverage applicable to one person injured in one accident, where the 
policy covers two vehicles, provides a multi-car discount, and contains anti-stacking 
language, and one insured was injured in one accident by the joint negligence of two 
underinsured motorists. 

2. 	 The Circuit Court erred when it found that the $20,000 "each person" VIM liability limit 
contained in the OEICO policy does not limit OEICO's liability to $20,000 when the 
insured is injured by multiple underinsured tortfeasors. 

3. 	 The Circuit Court erred when it found that Paragraph 4 of the Limits of Liability portion 
of the VIM amendment to the OEICO policy (Le., the "coverage afforded to two or more 
autos" paragraph) allows for stacking ofVIM coverages for bodily injury. 

4. 	 The Circuit Court erred by finding that the OEICO policy is ambiguous in its definition 
of a $20,000 limit of liability for Vnderinsured Motorists Bodily Injury Liability 
insurance coverage regarding damages to one person injured in one accident. 

REPLY TO RESPONDENT'S MISSTATEMENTS REGARDING 

GEICO'S STATEMENT OF THE CASE 


In his Respondent's Brief, Mr. Sayre states that the Statement of the Case contained in 

OEICO's opening brief contains a misstatement of fact. Specifically, Mr. Sayre states that, in 

the first paragraph of page 2 of OEICO's opening brief, OEICO cites AR 201-202 for the fact 

that a vehicle driven by Richard Ryan Smith collided with a vehicle being driven by Kurtis 

Barnett. Mr. Sayre states that AR 201-202 does not contain such facts. 
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AR 201-202 are the second and third pages of Mr. Sayre's Complaint in his wrongful 

death lawsuit against Mr. Smith and Mr. Barnett. These pages contain Mr. Sayre's allegations 

regarding how the auto accident occurred, and specifically allege that the two vehicles in 

question, Mr. Smith's vehicle and Mr. Barnett's vehicle, collided. GEICO is honestly mystified 

as to what Mr. Sayre believes was inaccurate about GEICO's citation of AR 201-202 as the basis 

in the record for stating that these two vehicles collided. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary in this matter because the criteria outlined in Rule 18(a) of the 

West Virginia Rules of Appellate Procedure do not render oral argument unnecessary: No party 

has waived oral argument, this appeal is not frivolous, the parties disagree as to whether the 

dispositive issues have been authoritatively decided, and this Court's decisional process would 

benefit from oral argument. 

Oral argument should take place pursuant to Rule 19 of the West Virginia Rules of 

Appellate Procedure, as opposed to Rule 20, because this case involves the application of settled 

law to a particular insurance policy and a set of operative facts that are not in dispute. 

A memorandum decision is probably not appropriate in this matter. GEICO is seeking 

reversal, and according to Rule 21(d) of the West Virginia Rules of Appellate Procedure, a 

memorandum decision reversing the decision of a Circuit Court should only be issued in limited 

circumstances. 
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ARGUMENT 


I. Russell is controlling law. 

In its opening brief, GEICO made it clear, while addressing its first assignment of error, 

that it considers Russell v. State Auto. Mut. Ins. Co., 188 W. Va. 81,422 S.E. 2d 803 (1992), to 

be controlling law in this matter. Syllabus Point 5 of Russell states: 

West Virginia Code § 33-6-31 (1992) does not forbid the inclusion and 
application of an anti-stacking provision in an automobile insurance policy where 
a single insurance policy is issued by a single insurer and contains an 
underinsured endorsement even though the policy covers two or more vehicles. 
Under the terms of such a policy, the insured is not entitled to stack the coverages 
of the mUltiple vehicles and may only recover up to the policy limits set forth in 
the single policy endorsement. 

Russell directly addresses the central issue of the instant case: Whether an insured who 

chose to buy a single auto policy to insure more than one vehicle is allowed to "stack" 

underinsured motorist ("UIM") insurance benefits, and thereby recover multiple UIM limits due 

to having insured multiple vehicles under the single policy. This Court found that, if the 

insurance policy contains anti-stacking provisions, then stacking cannot occur. 

This Court explained in Russell that, when the insured receives a multi-car discount in 

exchange for insuring multiple vehicles under a single policy, it is clear that the insured is only 

entitled to a single UIM benefit, subject to a single UIM limit ofliability: 

[T]he reason a single policy was issued rather than multiple policies was that the 
premium for underinsured motorist coverage on the second vehicle was set at a 
lesser rate than the premium for the first vehicle. Furthermore, because of the 
multi-car discount given, it is obvious that the insured appellee bargained for only 
one policy and only one underinsurance motorist coverage endorsement. This 
multi-car discount is of particular import since it signifies that the respondent was 
receiving a reduced rate on his automobile insurance in return for taking out only 
one policy instead of two. Meanwhile, the insurer was assuming an increased risk 
of injury which could occur while the insured was occupying the second vehicle 
as consideration for the second premium. The insured was therefore receiving the 
benefit ofthat which he bargained for and should not receive more. 
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Russell, 188 W. Va. at 85, 422 S.E. 2d at 807. 

Mr. Sayre purchased an automobile insurance policy from GEIeo. He insured two 

vehicles under a single policy. (AR 79) He received a multi-car discount for insuring two 

vehicles under the one policy, and the VIM premiums charged on the second of the two vehicles 

were lower than the VIM premiums charged on the first of the two vehicles. (AR 79) The 

declarations page of the GEIeO policy clearly and unambiguously shows an "each person" limit 

of liability for VIM benefits of $20,000. (AR 79) The GEIeO policy contains the following 

anti-stacking language: 

LIMITS OF LIABILITY 

Regardless of the number of autos or trailers to which this policy applies: 

1. 	 The Vnderinsured Motorists Bodily Injury Liability limit for "each 
person" less any liability coverage available to the insured from the 
tortfeasor or tortfeasors is the maximum we will pay for damages for 
bodily injury, including all derivative claims and any claim for damages 
for care and loss of services, to one person in one accident[.] 

(AR 75) 

Robert Keith Sayre, the decedent in question, was one person. He died in one accident. 

Therefore, the single $20,000 limit of liability applies. It cannot be stacked. The Russell case is 

controlling authority. 

Given GEIeO's reliance on Russell as the central authority applicable to this matter, Mr. 

Sayre's main goal in his Respondent's Brief should have been to show why Russell is not 

controlling authority. Mr. Sayre attempted to distinguish Russell based on only two points, both 

contained on page 19 of Respondent's Brief: 

1. 	 The insured in the Russell case was only injured by a single underinsured 
motorist, whereas the decedent in this matter was injured by the 
concurrent negligence of two underinsured motorists causing a single 
accident. 
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2. 	 The insurance policy at issue in the Russell matter did not contain the 
following language contained in the policy at issue in this matter: "When 
coverage is afforded to two or more autos, the limits of liability shall apply 
separately to each auto as stated in the Declarations." 

These are two of the main arguments presented by Mr. Sayre in his Respondent's Brief, 

not just specifically addressing the applicability of the Russell case. Therefore, GEICO will 

address each argument in more detail below. 

II. 	 Being injured by multiple tortfeasors does not lead to the recovery of multiple limits 
of liability. 

In the part of its opening brief that dealt with the second assignment of error (pages 11

15), GEICO directly addressed the question of whether the fact that the decedent in this matter 

was injured by the concurrent negligence of two underinsured tortfeasors affects the outcome 

here. GEICO outlined two arguments: 

1. 	 The VIM Amendment, which adds VIM coverage to the insurance policy 
in question, clearly defines a single limit of liability for VIM benefits, 
explicitly allowing for the possibility that the injuries in question could be 
caused by mUltiple tortfeasors. This is shown in the insuring agreement 
(which refers to both the tortfeasors' liability insurance policies, and any 
judgments or settlements, in the plural) and in the limit of liability 
language central to this matter (which refers to tortfeasors in the plural). 
In other words, there is a single limit of liability defined in the policy, 
whether the injury in question is caused by one or several tortfeasors. One 
injury sustained in one accident yields one recovery, subject to one VIM 
limit of liability, regardless of the number of tortfeasors. 

2. 	 West Virginia law, specifically Shamblin v. Nationwide Mut. Ins. Co., 175 
W. Va. 337, 332 S.E. 2d 639 (1985), shows that the number oftortfeasors 
who concurrently cause a single accident does not affect the fact that only 
one accident occurs. If an insurance recovery is subject to a limit of 
liability for any single accident, then that limit of liability cannot be 
multiplied based on the number of tortfeasors who concurrently cause the 
single accident. One injury sustained in one accident yields one recovery, 
subject to one limit of liability, regardless ofthe number oftortfeasors. 
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It is surprising that, in his Respondent's Brief, Mr. Sayre only chose to respond to half of 

the first of these two arguments. Specifically, there is nothing in Respondent's Brief that 

responds in any way to GEIeO's argument that the insuring agreement of the VIM Amendment 

makes explicit reference to the underlying liability insurance policies, and any judgments or 

settlements, in the plural. Perhaps more significantly, there is nothing in Respondent's Brief that 

responds in any way to GEIeO's argument regarding the impact of the Shamblin case. Rule 

10(d) of the West Virginia Rules of Appellate Procedure requires a respondent to "specifically 

respond to each assignment of error, to the fullest extent possible." Failure to do so leads to an 

assumption by this eourt that the respondent agrees with the petitioner's view of the issue. See 

Rule 10(d). 

The only response by Mr. Sayre to GEIeO's argument that the limit of liability language 

at issue here makes specific reference to mUltiple tortfeasors is a complaint by Mr. Sayre about 

the equities, not a dispute over the proper interpretation of the policy language. See pages 10

12, Respondent's Brief. Mr. Sayre believes it is unfair for GEIeO to include the liability 

insurance limits of multiple tortfeasors in the computation of whether VIM benefits are payable 

to the insured, but to prohibit the insured from recovering multiple VIM limits when injured by 

multiple underinsured tortfeasors concurrently causing a single accident. 

Tellingly, while Mr. Sayre complains about the unfairness of it, he seems to agree with 

GEIeO on the question of what the limit of liability language actually says and means. On page 

12 of Respondent's Brief, Mr. Sayre says that the limit ofliability language at issue in this matter 

"clearly contemplates consideration ofVIM situations involving multiple tortfeasors." 

To be clear, there is nothing unfair about including the liability insurance limits of 

multiple tortfeasors in the computation of whether VIM benefits are payable to the insured. The 
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standard UIM endorsement or amendment to any auto policy requires full exhaustion (or 

constructive exhaustion, under Horace Mann Ins. Co. v. Adkins, 215 W. Va. 297, 599 S.E. 2d 

720 (2004» of all tortfeasor liability insurance limits that apply. Even with the adoption of the 

doctrine of constructive exhaustion in the Adkins case, this Court has not questioned the validity 

of applying all available tortfeasor liability insurance against the insured's damages before UIM 

benefits can be paid. 

Moving past Mr. Sayre's baseless arguments regarding fairness, it is clear that Mr. Sayre 

has offered no meaningful response to GEICO's arguments about the impact (or, more precisely, 

the lack thereof) of multiple tortfeasors on the UIM policy limit payable under the GEICO 

policy. Mr. Sayre references Dairyland v. Bradley, 192 W. Va. 199,451 S.E. 2d 765 (1994) and 

Castle v. Williamson, 192 W. Va. 641,453 S.E. 2d 624 (1994), but to no effect. Neither case has 

anything to do with the situation at issue here. Both deal with defining one of two concurrently 

negligent drivers as an underinsured motorist in order to trigger the applicability of UIM 

coverage when a guest passenger wishes to recover both the liability and the UIM limits 

available under the host driver's insurance policy. That is not the question presented by the 

instant matter. Neither case is applicable here. 

The insurance policy at issue here explicitly states that, if a single insured is injured in a 

single accident, then a single UIM benefit subject to a single $20,000 limit of liability is payable 

to the insured. This is true regardless of the number of tortfeasors who concurrently cause that 

single accident, because both the UIM insuring agreement and the limit of liability language at 

issue in this matter explicitly reference such tortfeasors, their insurance, and any tort judgments 

or settlements, all in the plural. Shamblin v. Nationwide Mut. Ins. Co., 175 W. Va. 337, 332 S.E. 
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2d 639 (1985), which is discussed in more detail in GEICO's opening brief, confirms the validity 

of this result. There is no merit to Mr. Sayre's arguments regarding multiple tortfeasors. 

III. 	 The "coverage is afforded to two or more autos" language contained in the Limits of 
Liability portion of the VIM Amendment to the GEICO policy is additional anti
stacking language, not language which enables stacking. 

In the part of its opening brief that dealt with the third assignment of error (pages 15-18), 

GElCO addressed the significance of Paragraph 4 of the Limits of Liability section of the VIM 

amendment, which states: 

4. 	 When coverage is afforded to two or more autos, the limits of liability 
shall apply separately to each auto as stated in the Declarations. 

(AR 75) 

GEICO based its arguments upon Payne v. Weston, 195 W. Va. 502, 466 S.E. 2d 161 

(1995), a case that deals with very similar policy language. This Court found in Payne that this 

type of policy language simply clarifies that the insurance applies separately to whichever 

vehicle, or vehicles, are actually involved in an accident. In footnote 8 of Payne, the Court cited 

Rosar v. General Insurance Co. of Americ~ 41 Wis. 2d 95, 163 N.W. 2d 129 (1968), Pacific 

Indemnity Co. v. Thompson, 56 Wash. 2d 715, 355 P. 2d 12 (1960), and Greer v. Associated 

Indem. Corp., 371 F. 2d 29 (5th Cir. 1967), for this precise proposition. Quoting Pacific 

Indemnity Co., this Court stated in footnote 8: 

[T]hat provision merely assures the applicability of the policy to whichever car is 
involved in an accident, or to all the cars, and does no more. 

Payne, 195 W. Va. at 509,466 S.E. 2d at 168, fn. 8. 

As to whether that language supports stacking, this Court found that it accomplished the 

opposite: 

Our review of the policy reveals no clear language permitting stacking nor any 
ambiguity sufficient to avoid the granting of summary judgment. The language in 
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the liability provision reasonably cannot be subject to divergent interpretations. It 
plainly states that the policy limit "is the total limit of Allstate's liability for all 
damages as the result of anyone occurrence[.]" Furthermore, the language found 
in the general conditions provision clearly states "[w]hen two or more 
automobiles are insured by this policy, the terms of this policy shall apply 
separately to each[.]" The defendants assert that, applying the plain language of 
the policy, the plaintiffs' stacking claim must be abandoned. We are compelled to 
agree. 

Payne, 	195 W. Va. at 509, 466 S.E. 2d at 168. 

Mr. Sayre has chosen to not respond in any way to the above arguments, based on the 

Payne case, made by GEICO in its opening brief. As stated above, Rule 10(d) of the West 

Virginia Rules of Appellate Procedure requires a respondent to "specifically respond to each 

assignment of error, to the fullest extent possible." Failure to do so leads to an assumption by 

this Court that the respondent agrees with the petitioner's view of the issue. See Rule 10(d). 

Paragraph 4 of the Limits of Liability portion of the VIM Amendment to the GEICO 

policy does the opposite of what Mr. Sayre wants it to do. Rather than create the opportunity to 

double the policy limit applicable to the single injury to a single insured injured in a single 

accident, it prevents such stacking of coverage, according to the Payne case. Mr. Sayre has 

chosen to ignore this argument by GEICO. He does so at his peril. 

IV. 	 The controlling case law in this matter (Russell) was decided by this Court against 
the backdrop of the public policy considerations argued by Respondent, and is 
therefore completely consistent with those considerations. 

Mr. Sayre spends most of the space in his Respondent's Brief restating the public policy 

considerations espoused by this Court over the years concerning VIM coverage. The difficulty 

for Mr. Sayre is that this Court did not decide Russell v. State Auto, supra, which GEICO 

contends is controlling authority here, without full awareness of such public policy 

considerations. Yet, Russell exists, and it is still valid law. Why? Because Russell gives full 

effect to the true intent of both the insured and the insurance company when they formed their 
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insurance contract. When an insured chooses to buy a single insurance policy to insure mUltiple 

autos, and receives a discount on the applicable policy premium in exchange for buying one 

policy instead of a separate policy for each auto, and the insurance policy makes it clear what the 

policy limit is for a single injury sustained by a single insured in a single accident, the insured is 

only entitled to compensation up to that single limit of liability. It really is that simple. 

It is important to keep in mind that VIM coverage is optional coverage. Insureds are not 

obligated by law to buy it at all. If they buy it at all, they are free to buy a little, or buy more. If 

they buy a little, they pay a little. If they buy more, they pay more. One of the central messages 

of the Russell case is that insureds should get what they paid for. Certainly, they should not get 

less than what they paid for. But they also should not get more than what they paid for. 

What the insured chooses to buy matters. Policy limits matter. It is interesting to note 

that, when Mr. Sayre's Respondent's Brief quoted cases from this Court that discuss the broad 

principles of public policy regarding VIM coverage, he was quite free with the use of bold font, 

but he was quick to tum that font off when the cases mentioned choices by the insured, or policy 

limits. See page 5, Respondent's Brief. 

Mr. Sayre chose to buy a single auto policy to insure two vehicles. He received a multi

car discount in exchange for doing so. He chose to buy VIM coverage that set a $20,000 policy 

limit for VIM benefits when a single insured is injured in a single accident, regardless of how 

many tortfeasors concurrently cause that single accident. When the Circuit Court provided Mr. 

Sayre with double that coverage, after the fact, without any change in the premium he paid, it 

committed clear error. This Court should correct that error. 
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CONCLUSION 

For the reasons set forth herein and in GEICO's opening brief, and for other reasons that 

may be apparent, this Court should reverse the lower court's July 12, 2016 Order denying 

GEICO's motion for summary judgment and granting judgment as a matter of law in favor of 

Mr. Sayre. This case should be reversed and remanded with instructions to enter summary 

judgment in favor ofGEICO. 
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