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ASSIGNMENTS OF ERROR 


1. 	 The Circuit Court erred by refusing to enforce the GEICO policy's clear and 
unambiguous $20,000 limit of liability for Underinsured Motorists Bodily Injury 
Liability insurance coverage applicable to one person injured in one accident, where the 
policy covers two vehicles, provides a multi-car discount, and contains anti-stacking 
language, and one insured was injured in one accident by the joint negligence of two 
underinsured motorists. 

2. 	 The Circuit Court erred when it found that the $20,000 "each person" UIM liability limit 
contained in the GEICO policy does not limit GEICO's liability to $20,000 when the 
insured is injured by multiple underinsured tortfeasors. 

3. 	 The Circuit Court erred when it found that Paragraph 4 of the Limits of Liability portion 
of the UIM amendment to the GEICO policy (i.e., the "coverage afforded to two or more 
autos" paragraph) allows for stacking ofUIM coverages for bodily injury. 

4. 	 The Circuit Court erred by finding that the GEICO policy is ambiguous in its definition 
of a $20,000 limit of liability for Underinsured Motorists Bodily Injury Liability 
insurance coverage regarding damages to one person injured in one accident. 
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STATEMENT OF THE CASE 


I. The Accident and Resulting Lawsuit 

On August 21, 2008, Robert Keith Sayre was a guest passenger in a motor vehicle being 

driven by Richard Ryan Smith. (AR 201) 1 Mr. Smith's vehicle collided with a motor vehicle 

being driven by Kurtis Barnett. (AR 201-202) Robert Keith Sayre died in the accident. (AR 

202) 

Steve Sayre filed a wrongful death lawsuit in his individual capacity and as the 

Administrator of the Estate of Robert Keith Sayre against the estate ofMr. Smith (who also died 

in the accident) and Mr. Barnett. (AR 200-217) There is no dispute that the damages 

recoverable in the Sayre wrongful death claim exceeded the sum of the liability insurance policy 

limits under the policies that insured the vehicles being driven by Mr. Smith and Mr. Barnett. 

(AR221) 

II. The GEICO Insurance Policy 

GEICO issued Policy Number 4032-46-39-13 to Steve Sayre in January of 2008. (AR 

79) Its policy period ran from February 28, 2008 to August 28, 2008, thereby encompassing the 

date of the accident at issue here. (AR 78) It is undisputed for the purposes of this appeal that 

the decedent, Robert Keith Sayre, qualified as an insured under the GEICO policy. (AR 221) 

The GEICO policy insured two vehicles, a 1992 Jeep and a 2003 Hyundai, neither of 

which was involved in the accident in question. (AR 79) The policy explicitly provided a multi

car discount for insuring two vehicles under the single policy. (AR 79) The GEICO policy 

contains a policy amendment that provides underinsured motorist insurance coverage ("VIM"). 

(AR 74-75) The policy explicitly charged a smaller premium for VIM coverage pertaining to the 

I References in this Brief to the specific pages of the Appendix Record will be made in this manner, with AR 
signifying the Appendix Record, and the number signifying the page number. 
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second of the two vehicles than it charged for VIM coverage as to the first of the two vehicles. 

(AR 79) The declarations page of the GEICO policy shows the following VIM limits of 

liability: 

Bodily Injury Each Person: $20,000 

Bodily Injury Each Occurrence: $40,000 

Property Damage 	 $10,000 

(AR 79) 

The insuring agreement of the UIM amendment to the GEICO policy states, in relevant 

part: 

LOSSES WE PAY 

We will pay damages for bodily injury and property damage which an insured is 
legally entitled to recover from the owner or operator of an underinsured motor 
vehicle. Bodily injury and property damage must be caused by accident and 
result from the ownership, maintenance or use of the underinsured motor vehicle. 

We will pay under this coverage only after the limits of liability under any 
applicable liability policies or bonds have been exhausted by payment of 
judgments or settlements. 

(AR 74) 

This appeal turns on the proper interpretation of the section of the VIM amendment to the 

GEICO policy which defines GEICO's limits of liability to its insureds for VIM benefits. That 

section of the GEICO policy states: 

LIMITS OF LIABILITY 

Regardless of the number of autos or trailers to which this policy applies: 

1. 	 The Vnderinsured Motorists Bodily Injury Liability limit for "each 
person" less any liability coverage available to the insured from the 
tortfeasor or tortfeasors is the maximum we will pay for damages for 
bodily injury, including all derivative claims and any claim for damages 
for care and loss of services, to one person in one accident; 
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2. 	 Subject to the Underinsured Motorists Bodily Injury Liability limit for 
"each person," the Bodily Injury Liability limit for "each accident" less 
any liability coverage available to the insured from the tortfeasor or 
tortfeasors is the maximum we will pay damages for bodily injury, 
including all derivative claims and any claim for damages for care and loss 
of services, to two or more persons in one accident. 

3. 	 The Underinsured Motorists Property Damage Liability limit for "each 
accident" is the maximum we will pay for damage to property resulting 
from one accident. 

4. 	 When coverage is afforded to two or more autos, the limits of liability 
shall apply separately to each auto as stated in the Declarations. 

5. 	 If at the time of the accident the insured is occupying an auto insured by 
us, the amount of coverage available to the insured is the limit specified in 
the Declarations for the occupied auto. 

If separate policies with us are in effect for you or any person in your household, 
they may not be combined to increase the limit of liability for a loss. 

(AR 75) 

III. 	 Payment Under The GEICO Insurance Policy 

It is undisputed in this appeal that GEICO promptly paid $20,000 to Mr. Sayre, 

representing the amount that GEICO contends is the proper limit of liability for DIM benefits 

payable under the GEICO policy. (AR 222) 

IV. 	 Procedural History 

GEICO filed this declaratory judgment action on September 16, 2010 in the Circuit Court 

of Jackson County, West Virginia, Judge Nibert presiding. (AR 1~4) Mr. Sayre and OEICO 

eventually filed competing motions for summary judgment on the issue of whether Mr. Sayre 

could collect two separate $20,000 limits of liability from the OEICO policy, rather than the 

single $20,000 limit ofliability that OEICO had already paid to Mr. Sayre. (AR 8-35, 41-81, 95

101, 106-219) On July 12, 2016, Judge Nibert issued an Order which granted Mr. Sayre's 
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motion for swnmary judgment and denied GEICO's motion for summary judgment. (AR 220

238) It is from this Order that GEICO now appeals. 

SUMMARY OF ARGUMENT 

The GEICO insurance policy at issue here was a single auto policy that insured two 

vehicles. It provided a multi-car discount, and the VIM premiums applicable to the second ofthe 

two vehicles were lower than the premiums for the first of the two vehicles. The policy clearly 

defined a $20,000 "each person" limit of GEICO's liability for VIM benefits when one person is 

injured in one accident, and contained appropriate anti-stacking provisions. The decedent in 

question was one person injured in one accident. Therefore, under Russell v. State Auto. Mut. 

Ins. Co., 188 W. Va. 81,422 S.E. 2d 803 (1992) and Linkinoggor v. Nationwide Mut. Ins. Co., 

200 W. Va. 265, 489 S.E. 2d 19 (1997), the stacking of VIM benefits was prohibited under the 

GEICO policy. Nevertheless, the Circuit Court allowed the stacking of two VIM limits of 

liability, thereby doubling GEICO's obligation to pay DIM benefits to this insured. It was error 

for the Circuit Court to do so. 

The Circuit Court attempted to justify the stacking of DIM coverages here by saying that 

the policy failed to adequately prevent stacking when the insured is injured by the concurrent 

negligence of two underinsured motorists. This was factually wrong; the policy does, in fact, 

deal with the possibility of the insured being injured by mUltiple tortfeasors. Moreover, under 

Shamblin v. Nationwide Mut. Ins. Co., 175 W. Va. 337, 332 S.E. 2d 639 (1985), the fact that 

multiple tortfeasors caused an accident has no bearing on insurance policy limits; a single 

accident triggers a single limit of liability under an insurance policy. 

The Circuit Court also attempted to justify the stacking of DIM coverages here by saying 

that a portion of the Limits of Liability section of the VIM amendment to the GEICO policy 

5 




applies the limits of liability separately to each auto insured under the policy, so (according to 

the Circuit Court's flawed logic) the limits applicable to each auto insured under the policy can 

be combined to provide double limits for a single loss. Payne v. Weston, 195 W. Va. 502,466 

S.E. 2d 161 (1995) shows that this is not the proper way to interpret the significance of the 

language in question. Payne shows that the language in question merely clarifies that, for each 

auto insured under the policy that is actually involved in a loss, the limits for that auto apply to 

that auto. This language actually serves as an additional anti-stacking provision, not a stacking 

enabling provision, according to Payne. Since no autos that are insured under the GEICO policy 

were involved in the loss at issue here, the language is irrelevant for the instant analysis. 

The Circuit Court also cited the two arguments above (multiple underinsured motorists, 

limits applying separately to each auto insured under the GEICO policy) as its basis for finding 

the GEICO policy's Limits of Liability provisions regarding UIM coverage to be ambiguous. 

There is no ambiguity here. The UIM portion of the GEICO policy clearly and unambiguously 

defines a UIM policy limit of $20,000 for a single insured injured in a single accident. The case 

law regarding stacking has made it more than clear that, under West Virginia law, an insurance 

company that insures multiple vehicles under a single insurance policy has the right to prohibit 

the stacking of insurance coverages. GEICO clearly and unambiguously prohibited stacking in 

the insurance policy at issue here. The Circuit Court's decision to allow stacking, which doubled 

GEICO's UIM benefits obligation to this insured, was clear error and should be reversed. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is necessary in this matter because the criteria outlined in Rule 18(a) of the 

West Virginia Rules of Appellate Procedure do not render oral argument unnecessary: No party 

has waived oral argument, this appeal is not frivolous, the parties disagree as to whether the 
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dispositive issues have been authoritatively decided, and this Court's decisional process would 

benefit from oral argument. 

Oral argument should take place pursuant to Rule 19 of the West Virginia Rules of 

Appellate Procedure, as opposed to Rule 20, because this case involves the application of settled 

law to a particular insurance policy and a set of operative facts that are not in dispute. 

A memorandum decision is probably not appropriate in this matter. GEICO is seeking 

reversal, and according to Rule 21(d) of the West Virginia Rules of Appellate Procedure, a 

memorandum decision reversing the decision of a Circuit Court should only be issued in limited 

circumstances. 

ARGUMENT 

This appeal seeks reversal of an order granting summary judgment, and denying 

summary judgment, to opposing parties in an insurance coverage dispute. Typically, this Court 

will apply a plenary review to the entry of summary judgment. Syl. pt. 1, Painter v. Peavy, 192 

W.Va. 189,451 S.E.2d 755 (1994). Such is the appropriate standard of review in this matter. 

I. 	 The Circuit Court erred by refusing to enforce the GEICO policy's clear and 
unambiguous $20,000 limit of liability for Underinsured Motorists Bodily Injury 
Liability insurance coverage applicable to one person injured in one accident, where 
the policy covers two vehicles, provides a multi-car discount, and contains anti
stacking language, and one insured was injured in one accident by the joint 
negligence of two underinsured motorists. 

This case is clearly about the "stacking" of UIM coverage. This Court is no stranger to 

such disputes; it has been deciding cases that deal with the stacking of insurance coverage for 

over thirty years. See Syllabus Point 4 of Shamblin v. Nationwide Mut. Ins. Co., 175 W. Va. 

337, 332 S.E. 2d 639 (1985). This Court's message regarding stacking has been consistent: 

When an insured buys a single automobile insurance policy to insure mUltiple vehicles, an 
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insurance company is allowed to prevent the stacking of insurance coverages through the use of 

appropriate anti-stacking provisions in the insurance policy. 

In Russell v. State Auto. Mut. Ins. Co., 188 W. Va. 81,422 S.E. 2d 803 (1992), this Court 

dealt with precisely the type of case at issue here: the stacking of UIM coverage. Syllabus Point 

5 of Russell states: 

West Virginia Code § 33-6-31 (1992) does not forbid the inclusion and 
application of an anti-stacking provision in an automobile insurance policy where 
a single insurance policy is issued by a single insurer and contains an 
underinsured endorsement even though the policy covers two or more vehicles. 
Under the terms of such a policy, the insured is not entitled to stack the coverages 
of the mUltiple vehicles and may only recover up to the policy limits set forth in 
the single policy endorsement. 

In Russell, Tina Russell was a guest passenger in one of two vehicles involved in a 

collision; she died as a result of injuries she sustained in the accident. Ms. Russell was insured 

under her own automobile insurance policy, and she carried UIM coverage with liability limits of 

$20,000 per person and $40,000 per occurrence. Ms. Russell insured two vehicles under her 

own policy, and she received a multi-car discount on her premium in exchange for insuring two 

vehicles under one policy. 

In addition to clearly defining the limits of liability as $20,000 per person and $40,000 

per occurrence, Ms. Russell's policy contained the following language: 

[T]he limit of liability applicable to Uninsured Motorists Coverage or 
Underinsured Motorists Coverage is the most we will pay regardless of the 
number of: 1) 'Insureds'[;] 2) Claims made; 3) Vehicles or premiums shown in 

the Schedule or in the Declarations; or 4) Vehicles involved in the accident. 


Russell, 188 W. Va. at 83, 422 S.E. 2d at 805. 


Ms. Russell's estate sought two separate $20,000 UIM limits of liability from the 


insurance company, rather than the single UIM limit defined in the policy. In other words, Ms. 

Russell's estate sought the stacking of UIM insurance coverages, based on the fact that Ms. 
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Russell insured two vehicles under her insurance policy. This Court ruled that such stacking of 

VIM coverage was clearly and unambiguously prohibited by the terms of the insurance policy. 

This Court analyzed the statutory framework for VIM coverage in West Virginia and 

found that W. Va. Code § 33-6-31, the statute that mandates the offer of VIM coverage to 

insureds, does not mandate stacking: 

[I]t is . . . clear that the statutory provision applies to each policy issued in the 
state. The statute does not mandate that the amount of coverage be increased if 
the policy covers multiple vehicles. Further, the pertinent statutory provision 
does not prohibit an insurer from limiting underinsured motorist coverage to the 
limits of bodily injury liability coverage where multiple vehicles are listed on the 
same insurance policy. 

Russell, 188 W. Va. at 83-84, 422 S.E. 2d at 805-806. 

This Court found in Russell that the existence of a single policy insuring multiple 

vehicles, to which a multi-car discount on the premium had been applied, made it obvious and 

clear that the insured had only purchased a single VIM limit ofliability, not two: 

[T]he reason a single policy was issued rather than multiple policies was that the 
premium for underinsured motorist coverage on the second vehicle was set at a 
lesser rate than the premium for the first vehicle. Furthermore, because of the 
multi-car discount given, it is obvious that the insured appellee bargained for only 
one policy and only one underinsurance motorist coverage endorsement. This 
multi-car discount is of particular import since it signifies that the respondent was 
receiving a reduced rate on his automobile insurance in return for taking out only 
one policy instead of two. Meanwhile, the insurer was assuming an increased risk 
of injury which could occur while the insured was occupying the second vehicle 
as consideration for the second premium. The insured was therefore receiving the 
benefit of that which he bargained for and should not receive more. 

Russell, 188 W. Va. at 85, 422 S.E. 2d at 807. 

This Court's ruling in Russell was clear: When an insured purchases a single insurance 

policy to insure two vehicles, receives a multi-car discount on the premium, and chooses to buy 

VIM coverage as part of that single insurance policy, the insured only gets one VIM 
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endorsement, not two UIM endorsements. Only one policy limit is triggered by a UIM claim, 

not two. 

The anti-stacking language in an insurance policy need not be as detailed or 

comprehensive as the language at issue in the Russell case; this Court has found much simpler 

language to clearly and unambiguously prohibit stacking of UIM coverages. In Linkinoggor v. 

Nationwide Mut. Ins. Co., 200 W. Va. 265, 489 S.E. 2d 19 (1997), a woman named Allison 

Linkinoggor was a guest passenger in a vehicle involved in a single vehicle collision. Both Ms. 

Linkinoggor and the driver were killed in the accident. Ms. Linkinoggor was insured under a 

Nationwide policy. That policy provided UIM benefits, and the policy insured a total of four 

vehicles. This Court found that the UIM coverages could not be stacked. In other words, only a 

single UIM limit ofliability applied to Ms. Linkinoggor's death, not four separate UIM limits. 

This Court found the following anti-stacking language contained in the Linkinoggor 

policy to be clear and unambiguous: 

The insuring of more than one person or vehicle under this policy does not 

increase our Underinsured Motorists payment limits. 


Linkinoggor, 200 W. Va. at 269, 489 S.E. 2d at 23. 


The decision of the Circuit Court in the instant matter cannot logically be reconciled with 


this Court's decisions in the Russell and Linkinoggor cases. Here, Mr. Sayre purchased an 

automobile insurance policy from GEICO. He insured two vehicles under a single policy. (AR 

79) He received a multi-car discount for insuring two vehicles under the one policy, and the 

UIM premiums charged on the second of the two vehicles were lower than the UIM premiums 

charged on the first of the two vehicles. (AR 79) The declarations page of the GEICO policy 

clearly and unambiguously shows an "each person" limit of liability for UIM benefits of 
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$20,000. (AR 79) The relevant anti-stacking language shown in the UIM amendment to the 

GEICO policy states: 

LIMITS OF LIABILITY 

Regardless of the number of autos or trailers to which this policy applies: 

1. 	 The Underinsured Motorists Bodily Injury Liability limit for "each 
person" less any liability coverage available to the insured from the 
tortfeasor or tortfeasors is the maximum we will pay for damages for 
bodily injury, including all derivative claims and any claim for damages 
for care and loss of services, to one person in one accident[.] 

(AR 75) 

Robert Keith Sayre, the decedent in question, was (obviously) one person. He died in 

one accident. All of the relevant factors show that, under the Russell and Linkinoggor cases, the 

GEICO policy is clear and unambiguous in defining the $20,000 "each person" policy limit for 

UIM benefits payable under the policy, and in prohibiting the very type of stacking that the 

Circuit Court allowed. The Circuit Court committed clear error, and should be reversed. 

This case should be resolved based on this first Assignment of Error. The remaining 

Assignments of Error focus on the specific errors of the Circuit Court that led the Circuit Court 

to misapply the GEICO policy. 

II. 	 The Circuit Court erred when it found that the $20,000 "each person" VIM liability 
limit contained in the GElCO policy does not limit GEICO's liability to $20,000 
when the insured is injured by mUltiple underinsured tortfeasors. 

The Circuit Court found, erroneously, that the GEICO policy does not "specifically limit 

liability based upon the number ofunderinsured motorists involved in a crash." (AR 232, 236) 

This was plain error for several reasons. 

First, it is factually wrong. The GEICO policy's operative limit of liability provision 

states: 
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LIMITS OF LIABILITY 


Regardless of the number of autos or trailers to which this policy applies: 


1. 	 The Underinsured Motorists Bodily Injury Liability limit for "each 
person" less any liability coverage available to the insured from the 
tortfeasor or tortfeasors is the maximum we will pay for damages for 
bodily injury, including all derivative claims and any claim for damages 
for care and loss of services, to one person in one accident [ .] 
(emphasis added) 

(AR 75) 

The plain language of the above provision contemplates the insured being injured by 

either a single underinsured tortfeasor or multiple underinsured tortfeasors. Even when the 

insured is injured by mUltiple underinsured tortfeasors, the "each person" limit of liability 

defined in the GEICO policy is $20,OOO? Moreover, the insuring agreement under the UIM 

amendment anticipates that multiple liability insurance policies for tortfeasors may be at issue in 

an accident. The insuring agreement states, in relevant part: 

We will pay under this coverage only after the limits of liability under any 

applicable liability policies or bonds have been exhausted by payment of 

judgments or settlements. 

(emphasis added) 


(AR 74) 


Taken together, these provisions make it clear that the single UIM amendment that was 

purchased by Mr. Sayre as an addition to this single insurance policy pays UIM benefits subject 

to a single limit of liability. According to the explicit terms of the policy, this single limit of 

2 It is important to note that, by operation of West Virginia law, the method of computing whether UIM benefits are 
triggered that is defined in this portion of the GEICO policy has been altered. In other words, while this part of the 
GEICO policy subtracts the tortfeasors' liability limits from the UIM liability limit to determine what is payable as a 
benefit to the insured, West Virginia law dictates that the math be done differently. The tortfeasors' liability limits 
are subtracted from the full value of the insured's damages, and then the UIM benefit (up to the UIM liability limit) 
is paid to the insured to compensate for the difference between the insured's damages and the tortfeasors' liability 
limits. See Pristavec v. Westfield Ins. Co., 184 W. Va. 331, 400 S.E. 2d 575 (1990). However, this alteration to the 
policy, dictated by West Virginia law, does not erase the words "tortfeasor or tortfeasor" from this part of the policy. 
This part of the GEICO policy clearly contemplates that the insured could be injured by multiple underinsured 
tortfeasors. 
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liability applies under circumstances where the insured is injured by multiple underinsured 

tortfeasors, which could result in judgments against, or settlements with, those multiple 

underinsured tortfeasors. Therefore, the policy explicitly limits GEICO's liability for VIM 

benefits to the single $20,000 limit applicable to one insured injured in one accident, even if 

multiple underinsured tortfeasors caused that one accident. 

Second, and more fundamentally, it should not matter whether the policy specifically 

limits GEICO's liability based upon the number of underinsured tortfeasors. The VIM limit of 

liability is defined based on whether there is one insured injured or more than one. It is also 

defined by whether there is one accident or more than one accident. Whether there are more than 

one tortfeasors who contribute to the one accident is completely irrelevant. Shamblin v. 

Nationwide Mut. Ins. Co., 175 W. Va. 337, 332 S.E. 2d 639 (1985) makes this clear. In 

Shamblin (a case involving liability insurance, not VIM benefits), the insured tried to argue that 

there were mUltiple acts of negligence by its employees that caused the accident, so there were 

mUltiple "occurrences" under the policy, and hence multiple liability limits available. This Court 

disagreed, and held that there was only a single accident, so there was only one "occurrence," 

and only one limit of liability available. Syllabus Point 3 of Shamblin states: 

The term "occurrence" in a limitation of liability clause within an automobile 
liability insurance policy refers unmistakably to the resulting event for which the 
insured becomes liable and not to some antecedent cause(s) of the injury. 

Digging deeper into Shamblin, we see just how faulty the Circuit Court's "multiple 

underinsured tortfeasors" logic is: 
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In the case before this Court there mayor may not have been two antecedent 
negligent acts but there was only one resulting "occurrence," the event from 
which liability arises, namely, the collision. The subject matter of the insurance is 
not "cause[s]" but "liability" and the basis for liability is an event (the collision) 
resulting in bodily injury or property damage. 

***** 
If there were two negligent acts of two of the appellant's drivers in this case, the 
two acts, (1) signaling to pass and (2) passing, happened, according to the jury's 
answer to the special interrogatory, at or about the time of the accident, and, due 
to the closeness in time, as concurrent negligence proximately caused the one 
"occurrence," the collision. Any two antecedent negligent acts do not constitute 
two "occurrences." 

Shamblin, 175 W. Va. at 342-343, 332 S.E. 2d at 644. 

In the instant matter, it is undisputed that the decedent (one single person, obviously) was 

fatally injured in a single accident. Not two accidents; a single accident, jointly caused by two 

underinsured tortfeasors. In like manner, the insurance policy at issue in Shamblin was triggered 

by a single occurrence, which was a single accident jointly caused by multiple tortfeasors. As in 

Shamblin, the insurance coverage at issue in the instant matter must be applied as written: A 

single $20,000 limit of liability payable to a single person injured in a single accident. 

Mr. Sayre purchased one insurance policy from GEICO. Not two policies; one policy. 

He insured two vehicles under this one policy, and received a discount on the UIM premiums for 

the second vehicle because he purchased a single policy to insure two vehicles. (AR 79) It is 

inherent to the nature of the contract between GEICO and Mr. Sayre that he purchased one UIM 

amendment to be added to his one policy, not two such anlendments with two separate sets of 

liability limits. As this Court stated in Russell v. State Auto. Mut. Ins. Co., supra: 
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[T]he reason a single policy was issued rather than multiple policies was that the 
premium for underinsured motorist coverage on the second vehicle was set at a 
lesser rate than the premium for the first vehicle. Furthermore, because of the 
multi-car discount given, it is obvious that the insured appellee bargained for 
only one policy and only one underinsurance motorist coverage endorsement. 
This multi-car discount is of particular import since it signifies that the respondent 
was receiving a reduced rate on his automobile insurance in return for taking out 
only one policy instead of two. Meanwhile, the insurer was assuming an 
increased risk of injury which could occur while the insured was occupying the 
second vehicle as consideration for the second premium. The insured was 
therefore receiving the benefit of that which he bargained for and should not 
receive more. 
(emphasis added) 

Russell, 188 W. Va. at 85,422 S.E. 2d at 807. 

The Circuit Court should have never assigned any importance to the fact that the one 

accident at issue in the instant matter was concurrently caused by the negligence of two 

underinsured tortfeasors. It was clear error for the Circuit Court to do so, and is cause for 

reversal. 

III. 	 The Circuit Court erred when it found that Paragraph 4 of the Limits of Liability 
portion of the VIM amendment to the GEICO policy (i.e., the "coverage afforded to 
two or more autos" paragraph) allows for stacking of IDM coverages for bodily 
injury. 

As shown above, the UIM amendment to the GEICO policy contains a Limits of Liability 

section, which states, in relevant part: 

LIMITS OF LIABILITY 

Regardless of the number of autos or trailers to which this policy applies: 

1. 	 The Underinsured Motorists Bodily Injury Liability limit for "each 
person" less any liability coverage available to the insured from the 
tortfeasor or tortfeasors is the maximum we will pay for damages for 
bodily injury, including all derivative claims and any claim for damages 
for care and loss of services, to one person in one accident[.] 

(AR 75) 
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Later in the Limits of Liability section of the VIM amendment is a Paragraph 4, which 

states: 

4. 	 When coverage is afforded to two or more autos, the limits of liability 
shall apply separately to each auto as stated in the Declarations. 

(AR 75) 

The Circuit Court interpreted Paragraph 4 as creating the ability for the insured to trigger 

two separate VIM limits of liability, despite the existence of Paragraph 1 just above it. In other 

words, The Circuit Court took Paragraph 4 to mean that, since two automobiles are insured under 

the policy in question here, each automobile separately triggers its own set of VIM limits of 

liability, and the two can be combined to double the available VIM benefits. (AR 236) As will 

be shown below, this is completely backwards. According to West Virginia law, Paragraph 4 

acts as an additional anti-stacking measure, along with the more explicit provision preceding 

Paragraph 1 (i.e., "[r ]egardless of the number of autos ... to which this policy applies"). 

In Payne v. Weston, 195 W. Va. 502,466 S.E. 2d 161 (1995), Mrs. Payne was injured 

when the vehicle she was operating was struck by a vehicle being driven by Mr. Weston. Mr. 

Weston carried auto insurance with Allstate Insurance Company. Mr. Weston insured two 

vehicles under his policy with Allstate, the one that was involved in the accident and one other. 

The "each person" limit of liability under Mr. Weston's policy was $300,000. Mrs. Payne 

sought two separate liability limits in her claim against Mr. Weston for a total of $600,000. 

In addition to normal policy language which clearly defined the "each person" limit of 

liability under the policy as $300,000, Mr. Weston's Allstate policy contained this language: 

When two or more automobiles are insured by this policy, the terms of this policy 
shall apply separately to each[.] 

Payne, 195 W. Va. at 506-507, 466 S.E. 2d at 165-166, fn. 3. 
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This Court found in Payne that the above language simply clarifies that the insurance 

applies separately to whichever vehicle, or vehicles, are actually involved in an accident. In 

footnote 8, the Court cited Rosar v. General Insurance Co. of America, 41 Wis. 2d 95, 163 N.W. 

2d 129 (1968), Pacific Indemnity Co. v. Thompson, 56 Wash. 2d 715, 355 P. 2d 12 (1960), and 

Greer v. Associated Indem. Corp., 371 F. 2d 29 (5 th Cir. 1967), for this precise proposition. 

Quoting Pacific Indemnity Co., this Court stated in footnote 8: 

[T]hat provision merely assures the applicability of the policy to whichever car is 

involved in an accident, or to all the cars, and does no more. 


Payne, 195 W. Va. at 509, 466 S.E. 2d at 168, fn. 8. 


As to whether that language supports stacking, this Court found that it accomplished the 


opposite: 

Our review of the policy reveals no clear language permitting stacking nor any 
ambiguity sufficient to avoid the granting of summary judgment. The language in 
the liability provision reasonably cannot be subject to divergent interpretations. It 
plainly states that the policy limit "is the total limit of Allstate's liability for all 
damages as the result of anyone occurrence[.]" Furthermore, the language found 
in the general conditions provision clearly states "[w]hen two or more 
automobiles are insured by this policy, the terms of this policy shall apply 
separately to each[.]" The defendants assert that, applying the plain language of 
the policy, the plaintiffs' stacking claim must be abandoned. We are compelled to 
agree. 

Payne, 195 W. Va. at 509, 466 S.E. 2d at 168. 

Therefore, according to West Virginia law, the Circuit Court erred when it interpreted 

Paragraph 4 of the Limits of Liability section of the GEICO policy's VIM amendment as 

allowing for the stacking of VIM coverages. In fact, if anything, Paragraph 4 should be 

interpreted as an additional anti-stacking measure. 

It is important to note that the VIM amendment to the GEICO policy applies to more than 

just bodily injury claims. It also provides benefits for property damage caused by underinsured 
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motorists, and the most likely property to be damaged by an underinsured motorist is one of the 

autos insured under the GEICO policy. Paragraph 4 of the Limits of Liability section of the 

GEICO policy's VIM amendment makes it clear that, if one of the autos insured under the 

GEICO policy is damaged by an underinsured motorist, only the limit of liability for that one 

auto will apply; the limits apply separately to each auto that is actually damaged. In other words, 

the VIM property damage limit cannot be stacked to double the coverage for damage to a single 

auto. Paragraph 4 is an anti-stacking measure, not a stacking enabling measure. 

It is also important to note that VIM benefits for bodily injury are available to insureds 

regardless of whether they are injured during the use of one of the autos insured under the 

GEICO policy. The instant case is a perfect example: Robert Keith Sayre, the decedent in 

question here, was not operating either one of the autos insured under the GEICO policy when he 

died in the collision in question. Paragraph 4 only has relevance when an auto insured under the 

GEICO policy is involved in the loss. If no insured autos are involved in the loss, then 

Paragraph 4 simply does not apply at all. 

The Circuit Court completely misread Paragraph 4 of the Limits of Liability section of 

the GEICO policy's VIM amendment, and applied it to allow for stacking, when it clearly is an 

anti-stacking measure. The Circuit Court's decision should be reversed. 

IV. 	 The Circuit Court erred by finding that the GElCO policy is ambiguous in its 
definition of a $20,000 limit of liability for Underinsured Motorists Bodily Injury 
Liability insurance coverage regarding damages to one person injured in one 
accident. 

As shown above, the Circuit Court misread the Limits of Liability section of the GEICO 

policy's VIM amendment and found that it did not specifically prohibit stacking based on the 

number of underinsured tortfeasors that caused the accident in question. The Circuit Court 

further misread Paragraph 4 of the Limits of Liability section of the GEICO policy's VIM 
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amendment as enabling stacking, instead of prohibiting stacking. Relying on these two wayward 

interpretations of the Limits of Liability section of the GEICO policy's UIM amendment, the 

Circuit Court concluded that the policy is ambiguous regarding the ability to stack UIM 

coverages. (AR 236) 

In determining what insurance policy language means, it is well-settled law in West 

Virginia that language in an insurance policy should be given its plain, ordinary meaning. Aluise 

v. Nationwide Mut. Fire Ins. Co., 218 W. Va. 498, 505, 625 S.E.2d 260, 267 (2006) (citing 

Keefer v. Prudential Ins. Co., 153 W. Va. 813, 816, 172 S.E.2d 714, 716 (1970». Further, 

"[ w ] here the provisions in an insurance policy contract are clear and unambiguous they are not 

subject to judicial construction or interpretation, but full effect will be given to the plain meaning 

intended." Id. 

The Limits of Liability section of the UIM amendment to the GEICO policy states, in 

relevant part: 

LIMITS OF LIABILITY 

Regardless of the number of autos or trailers to which this policy applies: 

1. 	 The Underinsured Motorists Bodily Injury Liability limit for "each 
person" less any liability coverage available to the insured from the 
tortfeasor or tortfeasors is the maximum we will pay for damages for 
bodily injury, including all derivative claims and any claim for damages 
for care and loss of services, to one person in one accident[.] 

(AR 75) 

The "each person" UIM limit shown in the Declarations portion of the GEICO policy is 

$20,000. 

There is no ambiguity to these policy provisions. They are clear and unambiguous. They 

are therefore to be given full effect. The Circuit Court tortured the language of the GEIeO 
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policy in order to justify doubling the UIM policy limit. It was clear error for the Circuit Court 

to do so. The Circuit Court should be reversed. 

CONCLUSION 

For the reasons set forth herein, and for other reasons that may be apparent, this Court 

should reverse the lower court's July 12, 2016 Order denying GEICO's motion for summary 

judgment and granting judgment as a matter of law in favor of Mr. Sayre. This case should be 

reversed and remanded with instructions to enter summary judgment in favor of GEl CO. 

Don C.A. Parker (WV State Bar # 7766) 
Glen A. Murphy (WV State Bar #5587) 
Spilman Thomas & Battle, PLLC 
P. O. Box 273 
Charleston, WV 25321-0273 
(304) 340-3800 
Facsimile: (304) 340-3801 
dparker@spilmanlaw.com 
gmurphy@spilmanlaw.com 
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