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IN THE CIRCUIT COURT OF JACKSON COUNTY, WEST VIRGINIA 


STEVE SAYRE, individually and 

as Administrator of the Estate of 

Robert Keith Sayre, 


Plaintiffs, 

v. 

BILLY BARNETT, KURTIS BARNETT, 
JAMES SMITH, and THERESA SMITH, 

- '1NDMDUALLY AND AS THE 
ADMINISTRATRIX OF THE ESTATE 
OF RICHARD RYAN SMITH, 21st CENTURY 
CENTENNIAL INSURANCE COMPANY 
F/KJA AIG CENTENNIAL INSURANCE 
COMPANY,l 

Defendants. 

and 


GOVERNMENT EMPLOYEES 
INSURANCE COMPANY, 

Plaintiff, 

v. 

STEVE SAYRE, as Administrator 
ofthe Estate of ROBERT SAYRE, . 

Defendant. 

Civil Action No. lO-C-128 
(Judge David W. Nibert) 
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Civil Action No. 10-C-144 
(Judge David W. Nibert) 

ORDER GRANTING PLAINTIFF'S MOTIONS FOR SUMMARY JUDGMENT 

AND DENYING CROSS-MOTIONS FOR SUMMARY JUDGMENT BY GEICO 


AND 21ST CENTURY CENTENNIAL INSURANCE COMPANIES 


Pending before the Court are two cross motions for summary judgment, all essentially 

addressing the same central issue. The plaintiff, Steve Sayre, individually and as Administrator 

All matters in controversy between the plaintiff and the defendants, Progressive Max Insurance 
Company d/b/a Progressive Direct Insurance Company and William Schleicher, have been resolved, as 
reflected in the Order of Voluntary Partial Dismissal [William Schleicher] entered on August 5, 2013, 
and the Final Dismissal Order as to Progressive Max Insurance Company entered on August 16, 2013. 



I • • • 

ofthe Estate of Robert Keith Sayre ("Mr. Sayre"), by counsel, has moved for summary judgment 

against Government Employees Insurance Company ("GEICO") and 21 st Century Cent~!ll1ial 
"' 

Insurance Company ("21 st CENTURY"). Each of the aforesaid insurancii: ~ani~ h~ 
. ... ~:- \l'~ . . fT I.. -. ~ 

likewise moved for partial summary judgment. The central issue before the O?uit,~: thes{Sros~) 
" -, ~J 

" " -
motions is to determine whether the automobile insurance policies issued by the "d~f~4antB haveJ 

" ~":"..:.-"'; ['j 1'1 
::... -;:-, .. 0 

plain and unambiguous language that restricts Mr. Sayre's access to underinsured m~rists 

(UIM) benefits for each of the underinsured motorists who caused or contributed to his damages. 

Undisput~d Material Facts 

This is a wrongful death action brought by the plaintiff, Steve Sayre, on behalf ofhis son, 

Robert Keith Sayre, who died from injuries he sustained in an automobile crash on August 21, 

2008, in Jackson County, West Virginia. Robert Keith Sayre was a guest passenger in the 

vehicle operated by Richard Ryan Smith, who also died. The other vehicle was operated by 

Kurtis Barnett. The wrongful death of Robert Keith Sayre was proximately caused by the 

independent negligence of Richard Ryan Smith and Kurtis Barnett, who each operated separate 

underinsured motor vehicles. The wrongful death damages stemming from the death of Robert 

Keith Sayre exceeded both the individual and collective amounts of the liability coverage of 

Richard Ryan Smith and Kurtis Barnett In other words, the parties do not dispute that both 

Richard" Ryan Smith aridXurtis Bainett were underinsured motorists. 

It is also undisputed that Robert Keith Sayre was, at the time of the crash, covered by 

separa~e automobile insurance policies, one each issued by the cross-movants, GEIeO and 21 st 

CENTURY. It is also undisputed that each policy insured two automobiles and each policy 

included underinsured motorist endorsements. The GEICO Policy (No. 4032-46-39-13) included 

UTh1 benefit limits of $20,000 "each person" and $40,000 "each occurrence." The 21 Sf 

CENTIJRY Policy (No. 636 75 96) included UIM benefit limits of $100,000 "per person" and 



;'.,: ':: ;~~ 

$300,000 "per occurrence.,,2 

The insuring provisions are not the subject of this dispute, but are set forth below. The 

GEICO Policy's insuring provisions states: ". , 

[GEICO] will pay damages for bodily injury ... which an insureiJ.~ <~ 
'. 
t.._ 

" -,--'C~-: 01is legally entitled to recover from the owner or operator of ~": ~. -: f .- ,
" -' 

underinsured motor vehicle . . . caused by accident ancF:::.: ~ <..0 C) 
, 

J ••••)result[ing] from the ... use of the underinsured motor vehicle.. 
~ 

:2 ~::J 

('» iTj
The 21 st CENTURY's insuring provision states: 0c. ) 

[21 st CENTURy] will pay compensatory damages which an 
"insured" is legally entitled to recOver from the owner or operator 
of an . , . ''underinsured motor vehicle" where such coverage is 
indicated as applicable in the Schedule or in the Declarations 
because of: 

1. "Bodily injury" sustained by an "insured" and caused by an 
accident; .... 

The owner's or operator's liability for these damages must 
arise out of the ownership, maintenance of the . . . the 
underinsured motor vehicle." 

The parties agree that both policies afford VIM benefits to Mr. Sayre, and both GEICO and 21st 

Century have already paid a single payment of UIM coverage to Mr. Sayre. 

It is undisputed that neither of the policies specifically limit liability based upon the 

number of underinsured motorists involved in a crash. In other words, although each of the 

subject insurance policies employ limiting language based 'upon a variety of other identifiable 

items, neither of the policies limit liability based upon the number ofunderinsured motorists. 

The Dispute 

The actual dispute between the parties is focused upon Mr. Sayre's contention that he is 

being improperly restricted from accessing a second payment of UIM benefits under each of the 

2 As stated in its brief, 21$1 Century revised'the "per person" limits from $20,000 to $100,000, to match the liability 
21 stlimits sold under the CENTURY Policy. The parties agree that 21 51 Century did not have a valid 

selection/rejection form on file and could not demonstrate that a reasonably commercial offer of underinsured 
motorist coverage had been made, 



- .. 


policies, insofar as the unique factual scenario of this case involves two underinsured motorists 

who have each caused the activation of UIM benefits. In other words, Mr. Sayre contends that 

the insurers should make payment of VIM benefits for each of the two underinsured motorists. 

The insurers each refuse, claiming that the limiting language in their r~~yective VIM 

endorsements prevent a second payment of UIM benefits in this case. 
. - . : '. :: 
.. '. 

Summary Judgment Standard C.0 

C..' _;:, ::~) 

"A motion for summary judgment should be granted only when it is clear :th;~t;~ere ~no ;:;:; 
.~ '_0, " 0 

..:':..J 

genuine issue of fact to be tried and inquiry' concerning the facts is not desirable to clarif)rthe 

application of the law." SyI. pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. a/New York, 148 

W.Va. 160 (1963). The parties bririg cross-motions for summary judgment and agree that there 

is no genuine issue of material fact to be tried or clarified, and that the central issue should be 

determined as a matter oflaw. 

Discussion & Analysis 

Determination of the central issue in this case requires the Court to determine as a matter 

of law whether two underinsured motorists, independently operating underinsured motor 

vehicles, can each activate UIM coverage under the insurance policies. To begin, it is necessary 

to review the language, spirit and intent of the West Virginia underinsured motorist statute, 

W.Va Code § 33-6-31(b), as well as West Virginia's public policy on underinsured motorist 

coverage. 

The West Virginia underinsured motorist statute is found in West Virginia Code § 33-6

31 (b), and it provides, in pertinent part, that a motor vehicle "policy or contract shall provide an 

option to the insured with appropriately adjusted premiums to pay the insured all sums which he 

shall legally be entitled to recover as damages from the owner or operator of an uninsured or 

underinsured motor vehicle ... without setoff against the insured's policy or any other policy." 

The West Virginia Supreme Court of Appeals articulated the purpose of the underinsured 



motorist statute in Horace Mann Ins. Co. v. Adkins, 215 W.Va. 297, 302-303 (2004), as follows: 

UIM coverage is intended to provide excess coverage to 
compensate an insured against losses for which there would 
otherwise be no coverage. ''The purpose of optional underinsured 

~ 

h ...") 

motorist coverage is to enable the insured to protect himself, if lie .. ~-7~ .: .... 
:))(

j--chooses to do so, against losses occasioned by the negligence 0'0.: ~:' '.: .-.: : iI 

other drivers who are underinsured." Deel v. Sweeney, 181 W.Va .. ::. r:-) 

460,463 (1989). In other words, "[u]nderinsurance coverage ... 'is'~'~ -.. w \~) 
-
~in the nature of excess coverage. It is not intended to be liability~\: "! ---., .' 

] 
r---.
'--.'insurance." Castle v. Williamson, 192 W.Va. at 647. See also S.yi~<;f; , .) 01 

pt. 4, in part, State ex rei. Allstate Ins. Co. v. Karl, 190 W.va.. [76 -(c.' 
(.0 

;--, 
'-../ 

(1993) ("An underinsured motoris.t carrier occupies the position of 
an excess or additional insurer in regard to the tortfeasor's liability 
carrier, which is deemed to have the primary coverage."). 

West Virginia's public policy underlying underinsured motorist coverage is to provide 

full indemnification or compensation. The West Virginia Supreme Court of Appeals has 

repeatedly recognized. the preeminent public policy concerns .of the West Virginia Legislature 

regarding VIM coverage. In State Auto. Mut.lns. Co. v. Yo~tler, 183 W.Va. 556,564 (1990), the 

Court recognized that: 

. . .the legislature has articulated a public policy of full 
indemnification or compensation underlying both uninsured. or 
underinsured motorist coverage in the State ofWest Virginia. That 
is, the preeminent public policy of this state in uninsured or 
underinsured motorist cases is that the injured persons be fully 
compensated for his or her damages not compensated by a 
negligent tortfeasor, up to the limits of the uninsured or 
underinsured motorist coverage. 

Likewise, in Pristavec v. Westfield Insurance Company, 184 W.Va 331, 338 (1990), the Court 

held: 

... in light .of the preeminent public policy of the underinsured 
motorist statute, which is to provide full compensation, not 
exceeding coverage limits, to an injured person for his or her 
damages not compensated by a negligent tortfeasor, this Court 
holds that underinsured motorist coverage is activated under W. 
Va.C.ode, 33-6-3l(b), as amended when the amount of such 
tortfeasor's motor vehicle liability insurance actually available to 
the injured person in question is less than the total amount of 
damages sustained by the injured person, regardless of the 
comparison between such liability insurance limits actually 



available and the underinsured motorist coverage limits. 

It is clear to this Court that the purpose and underlying public policy of the West Virginia 

underinsured motorist statute is to apply the statute in such a manner to protect the insured 

"against losses occasioned by the negligence of other drivers who are underi~.;ure?-.: (~~, 
_ '.. 1 -l, .. ,",\ 

Horace Mann Ins. Co., supra)(citing Deel v. Sweeney, supra). The preeminent pJ~~~~licfln !~ 
'. ,":." I , . 

,J 

underinsured motorist cases is that the injured persons be fully compensated j.;,. ~hi~: or 1rer () 
, , ~.~ :,] 

. ::".~" -':~ C) 

damages not compensated by a negligent tortfeasor. Indeed, it is well-~itl~&·ihat~ihe [11 
~~ "v') " 

(.) 0 
undermsure(l"inotorist insurance carrier actual1y occupies the' position of an excess or additional 

insurer in regard to the tortfeasor's liability carrier, which is deemed to have the primary 

coverage. State ex rei. Allstate Ins. Co. v. Karl, supra. 

The West Virginia Supreme Court of Appeals has repeatedly recognized that W. Va. 

Code § 33-6-31 "is remedi~l in nature and, therefore, must be construed liberally in order to 

effect its purpose." Syl. Pt. 7, in part, Perkins v. Doe, 177 W.Va. 84 (1986); !vlitchell v. 

Broadn~, 208 W.Va. 36 (2000). Applying the foregoing principles to the case sub judice, it is 

necessary for the Court to keep _in mind the remedial nature of the underinsured motorist statute 

and the preeminent public policy of this State that the injured party be fully compensated for his 

damages not compensated by a negligent tortfeasor. 

Each of the insurance carriers' tn' this case refuses,,·to'·pay a second payment of UIM 

benefits to Mr. Sayre, claiming that their respective policies contain limiting language that 

prevents a second payment. Because the limiting language in each policy is different, the Court 

will address the policies individually. The Court recognizes that, "[w]here a provision of an 

insurance policy is ambiguous, it is construed against the drafter, especially when dealing with 

exceptions and words oflimitation." Payne v. Weston, 195 W.Va. 502, 507 (1995) (citing SyI. 

pt. 1, West Virginia Ins. Co. v. Lambert, 193 W.Va. 681 (1995)). 



The GEICO Policy - Limits of Liability 

GEICO acknowledges that its policy does not specifically limit liability based upon the 

number ofunderinsured motorists causing damages to its insured. Yet, GEICO's refusal to make 
:~ (-t:.-; .. -: -.--.. 

.:~ :..-~': f._ "'-' 

a second payment ofUIM benefits and bases its refusal on the following policyl3!igrl~ge: ~::; 	 r-; 1 
() 

" .. w Ci 
-.... 	 -. . --. , "i'. . . . -'. : ..." 

[t]he Underinsured lvfotorist Bodily Injury Liability li~~.~r~tte~h r:~ 
person" ... is the maximum \ve will pay for damages fur riotlily; o 

injury ... to one person in one accident. 

GEICO contends this provision is plain and unambiguous, and that this limit is imposed no 

matter how many underinsured motorists cause bodily injury to the insured. 

Mr. Sayre, on the other hand, contends that GEICO is too quick to limit its liability 

exposure where there are two underinsured motorists causing bodily injury to the insured, and 

that all parts of the Limits ofLiability provision in the GEICO Policy must be construed together 

before coverage can be denied. In its entirety, the "Limits of Liability" section contains five 

numbered '''conditions'' or "limiting provisions" and states: 

LIMITS OF LIABILITY 

Regardless of the number of autos or trailers to which this policy applies: 

1. 	 The Underinsured Motorists ~.<?QHt Injl:lry_._~iabili!:'l. limit fqt: 
"each person" less any liability coverage available to the insured 
from the tortfeasor or tortfeasors is the maximum we will pay for 
damages for bodily injury, including all derivative claims and any 
Claim for damages for care and loss of .services, to one person in 
one accident; 

2. 	 Subject to the Underinsured Motorists Bodily Injury Liability 
limit for "each person," the Bodily Injury Liability limit for "each 
accident" less any liability coverage available to the insured from 
the tortfeasor or tortfeasors is the maximum we will pay for 
bodily injury, including all derivative claims and any claim for 
damages for care and loss of services, to two or more person in 
one accident. 

3. 	 The Underinsured Motorists Property Damage Liability limit for 
"each accident" is the maximum we will pay for damage to 



property resulting from one accident. 

4. When coverage is afforded to two or more autos, the limits of -, 
liability shall apply separately to each auto as stated in th~_ 

~.'"\ 

Declarations. .~ c-; :: >:. ::us:-::....... :-;1
5. If at the time of the accident the insured is occupying an auto'::·}; ! ~ ,....,. 
- )

insured by us, the amount of coverage available to the insured is::: >:. :. w 0
the limit specified in the Declarations for the occupied auto. - - "'-', -...., -' 

;:-] 

. 
..' 
, 

-..... .: ... : 
rqIf separate policies with us are in effect for you or any person in your oous~g~d, ~.? 
l---'-'they may not be combined to increase the limit of liability for a loss. r • .,,) 

In consideration of the final un-numbered provision, the Limits of Liability under the 

GEiCO pol.icYJias six "conditionS.'~ 'These conditions will be referred to indiVidually by number, 

with the final condition being referred to as Condition 6. Again, it is noted that there is no 

condition limiting liability based upon the number ofunder insured motorists. 

In denying a second payment of UIM benefits to Mr. Sayre, GEICO relies solely upon 

Condition 1, as stated above. GEICO seeks to limit payment to one "each person" limit, 

regardless of the number of Wlderinsured motorists who activate UIM coverage. Mr. Sayre 

asserts that each of the two underinsured motorists can independently activate VIM benefits and 

that he is entitled to a "per person" limit payment for each underinsured motorist. 

Second, Mr. Sayre points to Condition 4, which states: "When coverage is afforded to 

two or more autos, the limits of liability shall apply separately to each auto as stated in the 

Declarations." Mr. Sayre contends that a -reasonable interpretation -of -Condition' 4 . actually 

expands coverage when a second negligent tortfeasor activates UIM coverage purchased on a 

second automobile. This reading is not only reasonable, it uses common sense. If an insured has 

the foresight to purchase VIM coverage on two automobiles, he should get the benefit of 

protection from two underinsured motorists who activate the VIM coverage--exactly what has 

occurred in this case. 

Taking a closer look at Condition 4, it is clear that the "coverage" being referred to is 

UIM coverage. The conditional tenn "when" refers to the [VIM] coverage being afforded to 



..-v 

"two or more autos." Merriam-Websters defines "afford" as "to make available, give forth." 

Thus, Condition 4 clearly contemplates UIM coverage being "afforded" or "made available~: ~to 
~ ~ r--- ~:. .. """ 

two or more autos. Mr. Sayre purchased VIM coverage on two automobiles. nI~:~~iti~ 4 ;:; 
.......... ,..:.. j .... - .-..,.' 

- '~" , !,.,' 

applies and a second payment of UW coverage is available, so long as the :'s€cond ruM 0 

'-./ 

• :,"""; po :: ,- • --;-.. 

.-;-\:',. -" 

coverage is "activated." It is undisputed that Mr. Sayre's damages were ~~]~~; by ~~o g 
. i-" ....... 1) • It r--, 

underinsured negligent tortfeasors, each of which activated UIM coverage. Accordingly, ~er 

these rather unique circumstances, Mr. Sayre contends that he purchased UM coverage on two 

, , 

vehicles and that Condition 4 actually expands UIM coverage to the second automobile based 

upon the unique circumstances of this case. In fact, the remainder of Condition 4 clarifies that 

"the limits of liability shall apply separately to each auto as stated in the Declarations." Mr. 

Sayre's Declarations of Coverage states he has purchased UIM coverage on two automobiles 

and that his UIM benefits are $20,000 '·each person." Thus, Mr. Sayre has in fact purchased two 

separate "each person" UIM benefits in the amount of $20,000 each which his GEICO Policy 

says "shall apply separately to each auto." (emphasis added). 

The Court notes that the law is well-settled in West Virginia when an insurance policy 

provision is reasonably susceptible to two different meanings. "Whenever the language of an 

insurance policy provision is reasonably susceptible of two different meanings or is of such 

doubtful meaning that reasonable minds might be uncertain or disagree as t6 its meaning, it is 

ambiguous." Syl. Pt. 1, Prete v. Merchants Prop.lns, Co. ofIndiana, 159 W.Va 508 (1976). 

"'The mere fact that parties do not agree to the construction of a contract does not render it 

ambiguous.' The question as to whether a contract is ambiguous is a question of law to be 

detennined by the court." SyI. Pt. 1, Berkeley Co. Pub. Servo V. Vitro Corp., 152 W.Va. 252 

(1968). Syl. Pt. 4, Mylan Labs. Inc. v. Am. Motorists Ins. Co., 226 W.Va. 307 (2010). Indeed, 

'''[i]t is the province of the Court ... to interpret a written contract. ", SyL pt. l, in part, Orteza 

~. Monongalia Cnty. Gen. Hasp., 173 W.Va. 461 (l984)(citing Syi. Pt. l, in part, Stephens v. 



Bartlett, 118 W.Va. 421 (1937). 
. > 

Mr. Sayre submits that the unique factual scenario of this case creates the:veryrqondittons 
• ~ -·.:'i ;;j (' :JJ 

contemplated under the "Limits of Liability" section of the UIM Amendment ~~:~;paJas oG 
-I.'. . -

.:; :.'. w () 

makes available the $20,000 "each person" VIM coverage separately on eacp ·au!"9' ·Whel\.,sai&=J 
':~:.:~:~ ~..: 0 

VIM coverage is activated by two underinsured tortfeasors. In other words, Mf;:Sa~ cotltendlb 
("..,) 

that he is entitled to collect a $20,000 "each person" limit on the UIM coverage afforded on each 

ofhis two vehicles. 

" . - ...-. ."' . 

In reSponse, dElCO submits that Mr. Sayre is attempting to "stack" coverage and that 

"stacking" is not permitted where a multi-car discount is given by the insurer. However, Mr. 

Sayre points out that he is not stacking and that he not violating any anti-stacking laws or 

provisions, because each UIM coverage he seeks to benefit from has been separately activated by 

two independent underinsured motorists. In other words, stacking would only occur when there 

is ~ single underinsured motorist, yet the insured seeks to stack multiple UIM coverages. This is 

not the situation with the facts of the present case. 

The 21st CENTURY Policy - Limits of Liability 

The "Limit of Liability" provision of the 21 st CENTURY Policy provides: 

LIMIT OF LIABILITY 

A. 	 With respect to the Urilnsured Motorists CoveragelUnderinslir~d Motorists 
Coverage indicated as applicable in the Schedule or in the Declaratious for 
damages caused by an accident with an ''uninsured motor vehicle" or 
"underinsured motor vehicle" respectively: 

1. 	 The limit of Bodily Injury Liability shown for each person is our . 
maximum limit of liability for all damages, including damages for care, 
loss of services or -death, arising out of "bodily injury" sustained by any 
one person in anyone accident. 

The limits of liability applicable to Uninsured Motorists Coverage or 
Underinsured Motorists Coverage are the most we will pay regardless of 
the munber of: 
1. 	 "Insured"; 



2. Claims made; 
3. Vehicles or premiums shown in the Schedule or in the Declarations; or 
4. Vehicles involved in the accident. 

:~ 

However, if an accident is caused by a vehicle which is both an ~~red/ 
motor vehicle" and an ''underinsured motor vehicle" and both Unrnslired!~ 

-~ .-".~' j 

Motorists Coverage and Underinsured Motorists Coverage apply l11i~:;;i-:this--
Uendorsement, our maximwn limit of liability for all damages resuJiili.-g:,,;romG') 

that accident shall not exceed the sum of: . -:- . ; -0 Q 
1. The limit of liability for Uninsured Motorists Coverage; and "':"~ ~~ t::~ \'I.} fTl 

'-... -..~ ......;
2. The limit of liability for Underinsured Motorists Coverage; !:_,;) 

'~ho;"~~~th~ Sch~d~le·o; in the Declarations. 

2 I st CENTURY insists that the limiting language incorporated in the UIM endorsement 

prevents Mr. Sayre from recovering UIM benefits activated by two underinsured motorists. 

Again, Mr. Sayre points out that 21 st CENTURY did not include any language specifically 

addressing multiple underinsured motorists activating UIM benefits. 

Mr. Sayre contends that the limiting language used by 21st CENTURY is ambiguous and 

confusing. More specifically, the policy language does activate both uninsured motorist 

coverage and underinsured motorist coverage, and 21 st CENTURY agrees it will pay the sum of 

both coverages to one person. Mr. Sayre also points out that the plain and unambiguous 

language found in the insuring provisions and the Policy Declarations make clear that coverage 

will be afforded where a premium is charged, and 21 SI CENTURY has charged two separate 

premiums for UIM coverage to its insured. Mr. Sayre denies that a second payment of UIM 

benefits would constitute stacking coverage, for the very same reasons stated with respect to the 

GEICO Policy. 

FINDINGS OF FACT 

Based upon the evidence presented by the parties through pleadings and exhibits, the Court 

makes the following FINDINGS OF FACT: 

1. This is a wrongful death action brought by the plaintiff, Steve Sayre, on behalf of his son, 



Robert Keith Sayre, who died from injuries he sustained in an automobile crash on 

August 21,2008, in Jackson County, West Virginia. 

2, 	 Robert Keith Sayre was a guest passenger in the vehicle operated by Richard Ryan 

Smith, who also died. .. 
_. 	 ( •. ~ i r ..: : ~-: ":.:: "..: ,- ::n 

3. 	 The other vehicle involved in the crash was operated by Kurtis Barnett. . : ::':. '.:: l:.::-: •• 
". 	 ," I :."_ • f 

. 	~~: ;:~'. " ': c) 
4. 	 The wrongful death damages stemming from the death of Robert Keith. S:il~.:~xcee<ied ~;) 

'..~' ,:'~(;~ ."'-:) ,JJ 

both the individual and collective amounts of the liability coverage Q'f:;:Ri~d ~y~ 
.. 	 - .. ':";' -. u·..., 

.. . 	 ". ,-",,,---'0' ':"~:':"-'-" ", .' ••.-,''' -- • "'" . .. w 
Smith and Kurtis Barnett. 

5. 	 Both Richard Ryan Smith and Kurtis Barnett were underinsured motorists who caused or 

contributed to the damages sought by the plaintiff. 

6. 	 At the time of the crash, Robert Keith Sayre was insured under separate automobile 

insurance policies issued by each ofthe cross-movants-GEICO and 21 st CENfURY. 

7. 	 Each of the automobile policies insured two automobiles and included underinsured 

motorist endorsements. 

8: 	 The GEIeO Policy (No. 4032-46-39-13) included VIM benefit limits of $20,000 "each 

person" and $40,000 "each occurrence." 

9. 	 The 21st CENfURY Policy (No. 636 75 96) included UIM benefit limits of $100,000 

"per person" and $300,000 "per occurrence." 

10. The UIM endorsements of both policies contain insuring provisions. 

11. 	 The GEIeO Policy's insuring provision states that: 

[GEICO] will pay damages for bodily injury ... which an insured 
is legally entitled to recover from the owner or operator of an 
underinsured motor vehicle . . . caused by accident and 
result[ing] from the ... use of the underinsured motor vehicle. 

12. 	 The 21st CENTURY's insuring provision states that: 

[21 st CENTURY] will pay compensatory damages which an 
''insured'' is legally entitled to recover from the owner or operator 
of an . . . '<Underinsured motor vehicle" where such coverage is 



indicated as applicable tn the Schedule or in the Declarations 
because of: 

2. 	 "Bodily injury" sustained by an "insured" and caused by an 
'd 	 -, ,

aCCl ent; . . . . 	 :..:: :-: =::;: ~:~ 
., ::'.: .:.~) ~~ 

The owner's or operator's liability for these -damages mtli~:-_ ~ oarise out of the ownership, maintenance of the . . . -thf~: -:

underinsured motor vehicle.'" ~!';'.: ',: 


.. : _·J~:'~:l··i 

~-=: -'~ :(.~ 


13. Each of the policies affords VIM benefits to Mr. Sayre. 


14, 80th GEI~O anq 2l st Century hav~ already paid a single p.ayrn~t ofUIM coverage to 

••1"0 ~>-:. ~ .. __ .~-.~ _ •. _. __ , .. ~......-..- .._.- -...-_._,__ .••. ," ,_ . "".' ..... _ ,_. 

Mr. Sayre. 

15. 	 Neither· of the policies specifically limit liability based upon the number of 

underinsured motorists involved in an accident. 

16. 	 In other words, although each of the subject insurance policies employ limiting 

language based upon a variety of other identifiable and measurable items, neither of 

the the policies limit liability based upon the number of underinsured motorists. 

17. The "Limits of Liability" section of the GEICO Policy states: 

LIMITS OF LIABILITY 

Regardless ofthe number of autos or trailers to which this policy applies: 

t. 	The- U nderinsured -Motorists Bodily Injury Lia:biHty timit for "each 

person" less any liability coverage available to the insured from the 

tortfeasor or tortfeasors is the maximum we will pay for damages 

for bodily injury, including all derivative claims and any claim for 

damages for care and loss ofservices, to one person in one accident; 


2. 	 Subject to the Underinsured Motorists Bodily Injury Liability limit 

for "each person," the Bodily Injury Liability limit for "each 

accident" less any liability coverage available to the insured from 

the tortfeasor or tortfeasors is the maximum we will pay for bodily 

injury, includinK all derivative claims and any claim for damages 

for care and loss of services, to two or more person in one accident. 


3. 	 The Underinsured Motorists Property Damage Liability limit for 

"each accident" is the maximum we will pay for damage to property 

resulting from one accident. 




4. 	 When coverage is afforded to two or more autos, the limits of 

liability shall apply separately to each auto as stated in the 

Declarations. 


5. 	 If at the time of the accident the insured is occupying an autQ.: (_~~ ....• 

insured by us, the amount of coverage available to the insured is the:: ~\::;?-~ 

limit specified in the Declarations for the occupied auto. .,: ;Z. .r·o; 


~~f-~· ~.--' 
If separate policies with us are in effect for you or any person in your hq%~1iQid, ='2 othey may not be combined to increase the limit ofliability for a loss. :.~;;;~~~ rr;. _.::....; 	 N 

, , CJ 
t •• • ..... 

LIMIT OF LIABILITY 

A. With respect to the Uninsured Motorists Coverage/Underinsured Motorists 

Coverage indicated as applicable in the Schedule or in the Declarations for 

damages caused by an accident with an ''uninsured motor vehicle" or 

''underinsured motor vehicle" respectively: 


1. 	 The limit of Bodily Injury Liability shown for each person is our 
maximum limit of liability for all damages, including damages for 
care, loss of services or death, arising out of "bodily injury" sustained 
by anyone person in anyone accident. 

The limits of liability applicable to Uninsured Motorists Coverage or 
Underinsured Motorists Coverage are the most we will pay regardless of 
the number of: 
1. 	 "Insured"; 
2. 	 Claims made; 
3. 	 VehiCle~(or premiums showi:i"iii the Schedule or iii the Dediiiati6i1S'; or --_... 
4. 	 Vehicles involved in the accident. 

However, if an accident is caused by a vehicle which is both an ''uninsured 
motor vehicle" and an ''underinsured motor vehicle" and both Uninsured 
Motorists Coverage and Underinsured Motorists Coverage apply under this 
endorsement, our maximum limit of liability for all damages resulting from 
that accident shall not exceed the sum of: 	 . 
1. 	 The limit of liability for Uninsured Motorists Coverage; and 
2. 	 The limit ofliability for Underinsured Motorists Coverage; 

shown in the Schedule or in the Declarations. 



ISSUE OF LAW BEFORE THE COURT 

The Court concludes that the central issue of law presented in the cross-motions for 

summary judgment is whether the subject policies do, with plain and unambiguous language, 
::•." 	 .:" .. ~": ; j'.. 

limit Mr. Sayre's access to a second payment of UIM benefits without violating~~~~spirit ~d ;.;-; 
;':.::~.'.: 1'-' -, 

...... • J 

intent of the West Virginia underinsured motorists provisions set forth in W.Va._·:G~e 3§.:6- :-::,). 	 '.. , ...,., 
. 	 _.' i .-'-' 

31(b). r,..> 1"1l..:~?StJ ~ CJ 

.. 0 

"A motion for summary judgment should be granted only when it is clear that there i~o 
--......-.-.:--.-----.--:;:..•...... ~-~.- ...•":'.- ...... 

genuine issue of fact to be tried and inquiry concerning the facts is not desirable to clarify the 

application of the law." Syl. pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. a/New York. 148 

W.Va. 160 (1963). The parties agree that there is no genuine issue of material fact to be tried or 

clarified, and that the central issue should be detenruned as a matter oflaw. 

CONCLUSIONS OF LAW 

Upon considering the argument of counsel and reviewing the pleadings and exhibits, the 

Court CONCLUDES THE FOLLOWING AS A MATTER OF LAW: 

1. 	 The objective of the West Virginia Underinsured Motorist Statute, W.Va. Code 33-6

31(b), is "to pay the insured all sums which he shall legally be entitled to recover as 

damages." 

2. "West -Virgi.tri"li's 'public policy Undetlying Ufulenfislifed' -motorist 'coverage . is ·to 

provide full indemnification or compensation. The West Virginia Supreme Court of 

Appeals has repeatedly recognized the preeminent public policy concerns of the West 

Virginia Legislature regarding DIM coverage. In State Auto. Mut. Ins. Co. v. Youler, 

183 W.Va. 556, 564 (1990), the Court recognized that: 

... the legislature has articulated a public policy of full 
indemnification or compensation underlying both 
uninsured or underinsured motorist coverage in the State of 
West Virginia. That is, the preeminent public policy of this 
state in uninsured or underinsured motorist cases is that the 
injured persons be fully compensated for his or her 



damages not compensated by a negligent tortfeasor, up to 
the limits of the uninsured or underinsured motorist 
coverage. 

3. In Pristavec v. Westfield Insurance Company, 184 W.Va. 331, 338 (1990), the Court 

held: 

in light of the preeminent public policy of the 
underinsured motorist statute, which is to provide full 
compensation, not exceeding coverage limits, to an injured, . -

-'~ -. 1person for his or her damages not compensated by ij;..: .~~i·~? ..._- ..--" 
~..  . 	 ;'i~ .... - Inegligent tortfeasor, this Court holds that underinsure~::: j . 

l:;'"" 	 .~._.._.... ,_,~_._,.... _;......,....m~tp.P,s.L!~.c:tY:~g~,i~.;activated ..under: .W.. Va. Code, 33-6~': .. ~. w 0 . 31(b),--as amended when the amount of such tortfeasorl~~.~~;;:; ...." 
:c.; -'oJ 

motor vehicle liability insurance actually available to fu~;f5;) --:;- 0 
i;-"jinjured person in question is less than the total amouno)t'~·,~;; r" 
~-, 

damages sustained by the injured person, regardless of the (.) '--' 


comparison between such liability insurance limits actually 

available and the underinsured motorist coverage limits. 


4. 	 The West Virginia Code § 33-6-31 (k) specifically states that "[i]nsurers may 

incorporate such terms, conditions and exclusions in an automobile insurance policy 

as may be consistent with the premium charged, so long as any such exclusions do 

not conflict with the spirit and intent of the uninsured and underinsured motorists 

statutes", Syi. Pt. 3, Deel v. Sweeney, 181 W.Va 460 (1989); Syl. Pt. 5, Cunningham 

v. Hill, 226 W.Va, 180 (2010). 

5, 	 The West Virginia Supreme Court of Appeals has warned. that it "will be vigilant in 

holding the insurers' feet to the fire in instances where [terms, conditions and] 

exclusions or denials of coverage strike at the heart of the purposes of the uninsured 

and underinsured motorist statutes provisions." ld., at 463. Accord, Syl. Pt. 1, 

Thomas v. Nationwide Mut. Ins. Co., 188 W.Va 640 (1992); Mitchell v. Broadnax, 

208 W.Va. 36 (2000); American States Ins. Co. v. Tanner, 211 W.Va. 160 (2002). 

6. 	 The Court concludes that insurers are free to incorporate limiting language in UIM 

endorsements which limit activation of UIM coverage to only one underinsured 

motorist, but any insurer desiring to incorporate such a limitation must do so with 



plain and unambiguous language which does not conflict with the spirit and intent of 

the underinsured motorist statute. 
1 

7. The Court concludes that neither of the policies before the Court··.jn this. caS§~hav:~.
>.-: .:~.:: '-- .,

incorporated plain and unambiguous limiting language which li~~~ctiva~in ~f; 
:-.:.... w 0 

,. .' . - --.,
DIM coverage to only one underinsured motorist. .,:i~{; ~ 0 

8. The Court concludes that the GErCO Policy is ambiguous with re~~f.;i~Jthe \:siuio~ 
C:) 

conditions under which VIM coverage is limited . 

.~'-·9'~~Th;'C~~~ ·c~·~~I;de;'~~hat ·GEICO's Condition 4, supra, actually expands DIM 

coverage where there is more than one insured vehicle as there is in this case. 

10. The Court further concludes that there is nothing in the GEICO Policy or the 21 st 

CENTURY Policy which prevents each of the two underinsured motorists from 

activating a per person limit on separate insured motor vehicles. 

11. The Court further concludes that the 21 st CENTURY Policy clearly envisions the 

possibility that two payments of VIM benefits could be simultaneously activated in 

the same accident, insofar as it specifically addresses and allows an insured to 

activate both VM coverage and UIM coverage at the same time and then collect the 

sum of the two coverages. 

·12; -'fhe. €"OUrtfurther finds that both policies fail to specifically-limit the""'activatron··of 

VIM coverage by more than one underinsured motorist, and that such limiting 

language cannot be inferred by the Court or written into the policy by the Court. 

13. "'The mere fact that parties do not agree to the construction of a contract does not 

render it ambiguous. The question as to whether a contract is ambiguous is a question 

of law to be determined by the court. '" SyL Pt. 4, Mylan Labs. Inc. v. Am. Motorists 

Ins. Co., 226 W.Va. 307 (2010)(citing Syl. Pt. 1, Berkeley Co. Pub. Servo v. Vitro 

Corp., 152 W.Va. 252 (1968). 

http:Court��.jn


14. Indeed, '''[i]t is the province of the Court ... to interpret a written c?ptr~~~.:" ~il. pt. 
:...: ~;> :;::.: ( .. 

1, in part, Orteza v. Monongalia Cnty. Gen. Hosp., 173 W.va. 461 (fJ~~)(citiiig S*:: 
. '.~~:.~" c...;. (:~ 

Pt. 1, in part, Stephens v. Bartlett, 118 W.Va. 421 (1937)). : ~. ~', -:.. _;; _·u 
.:~~:;: ~ :::.= i.....J 

15. The Court concludes that, ''whenever the language of an insurance;P.6rtci~rovts1on ~ 
G.) '-.J 

reasonably susceptible of two different meanings or is of such doubtful meaning that 

reasonable minds might be uncertain or disagree as to its meaning, it is ambiguous." 

Syi. pt. 1, Prete v. Merchants Prop. Ins. Co. ofIndiana, 159 W.Va. 508 (1976). 

16. The Court concludes that "[w]here a provision of an insurance policy is ambiguous, it 

is construed against the drafter, especially when dealing with exceptions and words of 

limitation." Payne v. Weston, 195 W.Va. 502, 507 (1995) (citing Syl. pt. 1, West 

Virginia Ins. Co. v. Lambert, 193 W.Va. 681 (1995)). 

17. The Court is not convinced by the cases cited by the insurance carriers, as Mr. Sayre 

has readily distinguished each case from the unique facts of this particular case. 

18. The Court concludes that this is a case of first impression, as the West Virginia 

Supreme Court of Appeals has not addressed the particular issue presented to this 

Court herein. 

19. This Court concludes that the UIM endorsements of the subject policies do not 

include--plain' and unambiguous language which limits the number of-underinsured'

motorists who can activate UIM benefits, and therefore this Court cannot construe 

these policies in such fashion to conflict with the spirit and intent of the underinsured 

motorist statute. 

For the foregoing reasons, the Court is of the opinion to, and does hereby, GRANT and . 

SUSTAIN the plaintiffs cross-motions for StnnInary judgment against the defendants, GEICO 

and 21 ST CENTURY and the Court is of the opinion to, and does hereby, DENY and 

OVERRULE the cross-motions for summary judgment by the defendants, GEIeO and 21 ST 



1 

.....• 
-'..: 
( .... "\ 

:'--,I 
'_ ••tCENTURY. It is so ORDERED. 

- ..... -'- '-. 

The Clerk is directed to forward copies of this order t6 the following co~n~~~re~d: c~ 
~.::...:.: h_~·.·: 0. 

-.' .....'-j1""; N Ir} 

Carrie L. Newton, Esq., 630 S. Church Street, P. O. Box 506, Ripley, WV 25ril;-G~brg~:1j. :::J 

Morrone III, Esq., MUNDY & ASSOCIATES, P.O. Box 2986, Huntington, WV 25728~ Brian 

D. Morrison, Esq., Bailey & Wyant, P.o. Box 37l0, Charleston, WV 25337-3710; and Allison 

s. McClure, Esq., McNeer, Highland, McMunn & Varner, L.C. P.O. Drawer 2040, Clarksburg, 

WV 26302-2040 . 
. :., -:-:-;',- .... ~, ...-"--:.r-.-- .... _ ...·-i._........._: __ ·~;~7~.-'~-. . 

ENTER this ~z, dayofJuly, 2016. 

CLERK CI RCOI'!" (!OUR):·· 
OF JAC\{SON COI,JNTY. WEST VIRGINIA 


