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I. ARGUMENT 


A. Genuine issues ofmaterial fact existed that precluded summary judgment. 

The Respondent avoids most of the Petitioners' arguments showing evidence that 

clearly raised genuine issues of material fact with respect to Harry Myer, Jr. 's ("Mr. Myer") 

comparative fault. Nevertheless, the Petitioners did not make a false assertion or attempt to 

obfuscate the facts regarding where the collision occun·ed. The record speaks for itself. 

Corporal l. L. Brewer with the West Virginia State Police investigated the accident and testified 

that the motorcycle's skid marks "started basically in the center of the driving lane or the right 

lane of the eastbound lane" and ended "toward the hash marks or the middle of the lane in the 

intersection." [l.A. 2 is.] Corporai Brewer further testified as follows: 

Q. 	 When you say the hash marks, that would be the dotted 
white line that separates the fast from the slow lane? 

A. 	 Correct. 

Q. 	 From your examination and inspection of the scene of the 
accident, would it be your conclusion that the point of 
impact was basically where the dotted lines were? 

A. 	 Correct. Approximately near the center. 

[l.A. 215.] Corporal Brewer's crash diagram and photographs of the accident scene clearly 

showed that Mr. Myer's skid marks started in the middle of the right lane and went left directly 

toward the lane-dividing lines. [l.A. 455; l.A. 474-77.] 

Likewise, the Respondent's accident reconstructionist and expert witness, Dan 

Aerni, testified that Mr. Myer started in the right eastbound lane when he began applying his 

brakes and that the point of impact was "[v]ery close to the broken white line separating the two 

eastbound lanes of Route 50 and ... approximately in the center of the intersection." [l.A. 507

08.] Mr. Aerni opined that the motorcycle was in front of a semi-truck which had room to travel 

through the right lane after the collision. [lAo 503-04.] Therefore, the record supports the 



Petitioners' statement that Mr. Jackson did not block Mr. Myer's lane of travel at the time of 

impact. 

Second, the Petitioners presented sufficient evidence to support their defense of 

comparative fault. In Williams v. Precision Coil, Inc., this Court stated that summary judgment 

will be reversed if, "after reviewing the entire record, a genuine issue of material fact exists or if 

the moving party is not entitled to judgment as a matter of law. In cases of substantial doubt, the 

safer course of action is to deny the motion and to proceed to trial." 194 W. Va. 52, 59, 

459 S.E.2d 329, 336 (1995). Further, "summary judgment should be denied even where there is 

no dispute as to the evidentiary facts in the case but only as to the conclusions to be drawn 

therefrom." Id. (citation and internal quotations omitted). Additionally, "[t]he questions of 

negligence and contributory negligence are for the jury when the evidence is conflicting or when 

facts, though undisputed, are such that reasonable men may draw different conclusions from 

them." Syl. Pt. 3, Davis v. Sargent, l38 W. Va. 861, 78 S.E.2d 217 (1953). 

In this case, the evidence was abundantly sufficient to support the Petitioners' 

defense. As discussed above, the evidence showed the Mr. Myer started off in the center of the 

right eastbound lane and went to the left and directly into Mr. Jackson's truck. Further, the 

evidence showed that Mr. Jackson did not block Mr. Myer's lane of travel at the time of impact 

and that a semi-truck had room to travel through the right lane after the collision. The 

Respondent's expert calculated that Mr. Myer was approximately 320 feet from the impact 

location when Mr. Jackson began accelerating, and that approximately 4.2 seconds passed from 

the time that Mr. Jackson pulled out until the point of impact. [J.A. 504; J.A. 497.] In light of all 

the facts relating to the accident, reasonable minds can differ as to whether Mr. Myer exercised 

reasonable care. Indeed, the circuit court found that "[t]he skid mark evidence is equally 

susceptible to an interpretation that the same was indicative of proper evasive action on the part 
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of [Mr. Myer] in attempting to go around the front of [Mr. Jackson's] vehicle believing he would 

retreat while unaware that [Mr. Jackson] was going to speed up." [J.A. 158 at ~ 12.] Such a 

finding should have been left to the jury. Instead, the circuit court invaded the province of the 

jury and incorrectly awarded summary judgment. 

Third, the facts of this case are distinguishable from Addair v. Bryant, 168 W. Va. 

306,284 S.E2d 374 (1981). Addair involved an accident where the defendant was making an 

angled left tum across a two-lane highway in close proximity to a curve which to some extent 

obscured the defendant's vision. Id. at 312, 284 S.E.2d 379. As the defendant drove into the 

opposite lane, he observed a motorcycle traveling toward him and estimated its distance at 

approximately 125 feet. Id. at 308, 284 S.E.2d at 377. Plaintiffs' decedents were coming in the 

opposite direction around the curve and struck the defendant's truck, which was blocking the 

oncoming traffic's lane. Id. at 312, 284 S.E.2d at 379. 

In this case, the accident occurred on a straight stretch of a four-lane highway 

(with two eastbound lanes). Neither driver's vision was obscured by a curve. Further, the 

testimony, skid mark evidence and photographs in this case showed that Mr. Myer started in the 

middle of the right lane and went left and directly into Mr. Jackson's truck. The evidence also 

showed that Mr. Jackson did not block Mr. Myer's lane of travel at the time of impact. 

Additionally, while the defendant in Addair estimated that the motorcycle was 125 feet away, the 

Respondent's expert calculated that Mr. Myer was approximately 320 feet from the impact 

location when Mr. Jackson began accelerating. [J.A. 504.] The Respondent's expert further 

calculated that approximately 4.2 seconds passed from the time that Mr. Jackson pulled out until 

the point of impact. [J.A.497.] 

Therefore, under the facts of this case, evidence existed showing that Mr. Myer 

was comparatively at fault in operating his motorcycle and observing the road in front of him. 
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A jury should have determined whether Mr. Myer acted as a reasonably prudent person would 

under similar circumstances by turning left and directly into Mr. Jackson instead of avoiding the 

collision. Accordingly, the circuit court's entry of summary judgment was improper. 

B. The Respondent failed to present sufficient evidence to find the Trust liable. 

The Respondent argues that sufficient evidence supported the verdict against the 

Joelynn Family Preservation Trust ("the Trust") simply because a home was owned by the Trust 

and because the trust documents permitted Mr. Jackson to manage the Trust property. However, 

the Respondent fails to point to evidence establishing that Mr. Jackson acted with the sanction of 

the Trust beneficiaries and under the Trust beneficiaries' supervision and control at the time of 

the accident. Mr. Jackson unequivocally testified that Joey Jackson did not give him any 

direction or tell him to purchase or install the PVC pipe. [J.A. 195-96.] Just because Joey 

Jackson lived on the property and was around some while work was being performed does not 

support a verdict that Mr. Jackson acted under the Trust beneficiaries' supervision and control at 

the time of the accident. The record in this case shows that Mr. Jackson traveled to ACE 

hardware on his own volition, in a vehicle not owned by the Trust, to obtain pipe for general 

maintenance of the residence he has lived at for several years. 

The Respondent next argues that West Virginia Code § 44D-IO-lOIO does not 

apply in this case. This statute provides, in part: 

(a) Except as otherwise provided in the contract, a trustee is not 
personally liable on a contract properly entered into in the trustee's 
fiduciary capacity in the course of administering the trust if the 
trustee in the contract disclosed the fiduciary capacity. 

(b) A trustee is personally liable for torts committed in the course 
of administering a trust, or for obligations arising from ownership 
or control of trust property, including liability for violation of 
environmental law, only if the trustee is personally at fault. 
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W. Va. Code § 44D-10-1010 (2011) (emphasis added). The comment section makes clear that 

liability is imposed on the trustee personally if the trustee was personally at fault, either 

intentionally or negligently. See Vnif. Trust Code § 1010, comment (emphasis added). West 

Virginia Code § 44D-10-1010 describes situations in which a trustee is and is not personally 

liable. While the statute does protect a trustee from personal liability, it also clearly and 

unambiguously provides that a trustee is personally liable when a trustee is personally at fault. 

The facts of this case bring forth the situation when~ personal recovery is only warranted against 

Mr. Jackson personally. 

Finally, the Respondent argues that the legal principles enunciated in Massey v. 

Payne, 109 W. Va. 529,155 S.E. 658 (1930), do not apply to this case. In Massey, the property 

was in charge of an agent of the trustees. Id. at 659. After the plaintiffs decedent was 

electrocuted by coming in contact with a metal fence on the land in which the trustees owned, the 

plaintiff sued the trust estate and attempted to hold the estate liable for the agent's alleged 

negligence on the theory that the trustees were taking an active part in the management of the 

propeliy. Id. The Court found that the trust itself was not liable because the trust agent was not 

acting with the sanction of the beneficiaries and to a large extent under their supervision and 

control. Id. 

In this case, Mr. Jackson has lived on the Trust property since the mid-1970s. 

The Respondent attempted to establish that the Trust beneficiaries were involved in 

Mr. Jackson's decision to purchase PVP pipe and install a drain. However, like the agent in 

Massey, Mr. Jackson was in charge and had control over the property. Consequently, "the true 

nature of this action is an individual one." Massey, 155 S.E. at 659. Nothing takes this case out 

of the general rule enunciated in Massey. Since there was no evidence that Mr. Jackson acted 

5 




with the sanction of the beneficiaries and to a large extent under their supervision and control at 

the time of the accident, the Trust is not liable for the accident. 

C. 	 The Petitioners' proposed instructions were correct statements of law that were not 
substantially covered in the charge to the jury. 

The Respondent argues that the Petitioners' proposed jury instructions were 

substantially covered in the charge to the jury. However, the jury was not instructed regarding a 

trustee's personal liability and the level of control necessary to find the Trust liable. The Massey 

court explained that West Virginia has long committed to the general rule that "[aJ trust estate is 

ordinarily not liable for torts committed by the trustee, when he is entirely free from the control 

of the beneficiary. H Massey at syi. pt. 2. An exception to this generai ruie occurs when a trustee 

acted "with the sanction of the beneficiaries and to a large extent under their supervision and 

control." Massey, 155 S.E. at 659. However, the jury was not instructed on this general rule or 

the level of control necessary to establish a trust's liability. 

The Respondent further argues that the Petitioners' proposed jury instruction 

number 11 was an incorrect statement of law. West Virginia Code § 44D-IO-IOlO(b) was 

adopted from Section 1010 of the Unifonn Trust Code. The comment section to the Unifonn 

Trust Code explains that the personal liability imposed by subsection (b) is "contrary to 

Restatement (Second) of Trusts Section 264 (1959), which imposes liability on a trustee 

regardless of fault, including liability for acts of agents under respondeat superior." Unif. Trust 

Code § 1010, comment. However, the circuit court instructed the jury on agency law and did not 

instruct the jury that a trustee is personally liable for his own acts or conduct. The circuit court's 

instruction on agency law should not have been given. [See l.A. 634-35.] The law as provided 

in the West Virginia Unifonn Trust Code, and not the law of agency, applies in this case. 
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Therefore; the Petitioners' proposed jury instruction number 11 is a correct statement of law and 

should have been given. 

D. The jury's award was not premised on past lost wages. 

The Respondent argues that the jury's award for "lost wages and fringe benefits" 

was for special damages in the form of past lost wages and income. However, it is undisputed 

that Mr. Myer died on the same day of the accident. Consequently, there was no evidence that 

Mr. Myer incurred past lost wages. Additionally, the verdict fonn was patterned after the 

categories of damages provided in West Virginia Code § 55-7-6(c)(1), which provides for the 

recovery of "compensation for reasonably expected loss of ... income of the decedent[.]" The 

expert testimony in this case was conflicting on the issue of economic damages, and the jury 

accepted neither the Petitioners' nor the Respondent's expert's testimony regarding Mr. Myer's 

future income. Instead, the jury awarded $32,000.00 for future lost income resulting from 

Mr. Myer's death. Therefore, the jury's award was not a prejudgment loss or special damage 

under West Virginia Code § 56-6-31, and an award of prejudgment interest on this amount was 

incorrect. 

II. CONCLUSION 

Based on the foregoing, the arguments set forth in the Petitioners' brief and the 

record of this case, the Petitioners respectfully request this Court to reverse the circuit court, 

enter judgment in favor of the Trust and remand this case for a new trial. 
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