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1. STATEMENT OF THE CASE 


This appeal arises from the Ritchie County Circuit Court's decision to prevent the 

jury from considering evidence of comparative fault in a motor vehicle accident. After this error, 

the circuit court permitted the jury to consider whether a trust was liable for the accident without 

sufficient evidence to support the verdict, and refused to properly instruct the jury regarding a 

trustee's personal liability. The Petitioners, Robert Paul Jackson ("Mr. Jackson") and the 

Joelynn Family Preservation Trust ("the Trust"), request a new trial and judgment in favor of the 

Trust to correct these errors. 

On June 7, 2014, Mr. Jackson drove his Ford pickup truck to a restaurant in 

Pennsboro, West Virginia. [J.A. 525.] He ate breakfast and talked with friends. [J.A. 525.] 

After socializing, he stopped at Ace Hardware and purchased pipe to extend a drain near a house 

he has lived in since the mid-1970s. [lAo 184; lA. 190.] 

After he left Ace Hardware, he proceeded dO\vn the hill and stopped at the 

intersection of Ritchie County Industrial Park Road and Route 50. [J.A. 528-530.] He looked to 

his left and noticed a semi-truck coming up the grade toward him in the right eastbound lane of 

Route 50. [J.A.530.] He thought he had enough time to cross ahead of the truck and he pulled 

across the eastbound lanes to turn left on westbound Route 50. [J.A. 528-30.] At the same time, 

unnoticed by Mr. Jackson, the decedent, Harry Myer, Jr., was operating a Kawasaki motorcycle 

in the right eastbound lane on Route 50 ahead of the semi-truck. [lA. 533.] When Mr. Jackson 

crossed, he saw the motorcycle and tried to quickly get out of the eastbound lanes, and did in fact 

clear the slow lane. [J.A. 541.] However, Mr. Myer's motorcycle collided with the very end of 

Mr. Jackson's truck bed which was still protruding into and blocking the fast lane. [J.A. 471

73.] The collision resulted in Mr. Myer's death. 



Corporal J. L. Brewer with the West Virginia State Police investigated the 

accident and prepared a crash report. [J.A. 453-64.] Corporal Brewer determined that the motor 

vehicles collided near the lines dividing the fast and slow lanes of eastbound Route 50. [See J.A. 

454.] Corporal Brewer also prepared a crash diagram and took photographs of the accident 

scene. The crash diagram and the photographs clearly showed that Mr. Myer's skid marks began 

in the center of the right (slow) eastbound lane of Route 50 and ended at the lane-dividing lines. 

[lA. 455; J.A. 474-77.] 

On September 10, 2014, Respondent Pamela Brown filed a wrongful death 

lawsuit against Mr. Jackson. The case proceeded solely against Mr. Jackson for more than one 

year. On October 29, 2015, the Respondent filed her Amended Complaint and named 

Mr. Jackson's family trust ("the Trust") as an additional defendant. [J.A. 7-12.] The Respondent 

alleged that Mr. Jackson, in his capacity as Trustee, acted as the Trust's agent at the time of the 

accident. [J.A. 7-12.] 

The Respondent moved for summary judgment on the issue of liability. [J.A. 25

28.] The Petitioners opposed the motion and provided evidence of Mr. Myer's comparative 

fault. [lA. 78-82.] The Petitioners relied on Corporal Brewer's investigation and report, which 

showed that Mr. Myer went to the left and directly into Mr. Jackson's truck. [See lA. 81-82.] 

The Petitioners also relied on the testimony of Respondent's accident reconstructionist and 

expert witness, Dan Aemi. [See J.A. 81-82.] Mr. Aemi testified that Mr. Myer started in the 

right eastbound lane when he began applying his brakes and that the point of impact was "[v]ery 

close to the broken white line separating the two eastbound lanes of Route 50 and approximately 

in the center of the intersection." [J.A. 507-08.] Mr. Aerni's calculations showed that Mr. Myer 

was approximately 320 feet from the impact location when Mr. Jackson began accelerating. 

[J.A. 504.] Additionally, Mr. Aemi opined that 2.8 seconds passed between the start of 
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Mr. Jackson's acceleration and the application of the brakes by Mr. Myer. [J.A. 497-98.] 

Despite this evidence, the circuit court granted the Respondent's motion for summary judgment 

on the issue ofliability by order entered March 10,2016. [lA. 155-161.] 

The Petitioners moved for summary judgment on the Trust's liability. [J.A. 58

62.] The Petitioners showed that the Respondent failed to present any evidence that Mr. Jackson 

acted with the sanction of the Trust beneficiaries and under the Trust beneficiaries' supervision 

and control at the time of the accident. The circuit court denied this motion by order entered 

March 10,2016. [lA. 151-154.] 

A jury trial regarding damages and the Trust's liability commenced on May 11, 

2016. Mr. Jackson testified that he established the Trust in 1993 for the benefit of his sister and 

children. [J.A. 186; 201.] Mr. Jackson also testified that the house is an asset in the Trust, and 

that he has lived in the house since the mid-1970s. [lAo 184-86.] Mr. Jackson testified that the 

Trust beneficiaries did not direct him to purchase the pipe. [lA. 196; lA. 202.] Instead, he 

decided to purchase the pipe on his own volition. [lA. 189.] The Respondent did not elicit 

testimony from any Trust beneficiary. The Petitioners moved the circuit court for a directed 

verdict based upon the Respondent's failure to provide evidence that Mr. Jackson acted with the 

sanction of the Trust beneficiaries and under the Trust beneficiaries' supervision and control at 

the time of the accident. [lA. 206-09.] The circuit court denied this motion and stated that Mr. 

Jackson's testimony indicated that the beneficiaries were around and "in the loop" regarding 

various matters. [lA.208-09.] 

After the close of evidence, the Petitioners proposed three (3) jury instructions on 

the issue of the Trust's liability, based on Massey v. Payne, 109 W. Va. 529, 155 S.E. 658 

(1930), and West Virginia Code § 44D-IO-10IO(b). [lA. 605-07.] These jury instructions were 

offered for the position that a trust is not liable for the torts committed by the trustee when there 
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is no evidence that the trustee acted with the sanction of the trust and under the trust's 

supervision and control. The circuit court refused all three (3) proposed jury instructions. 

The jury returned a verdict finding that Mr. lackson acted as an agent of the Trust 

and holding the Trust liable for the accident. [l.A. 652.] The jury awarded the Respondent 

Administratrix $543,202.17. [l.A. 652-53.] The jury awarded $300,000 for sorrow, mental 

anguish and loss of solace. [l.A. 652.] The jury awarded another $200,000 for loss of services, 

protection, care and assistance provided by the decedent. [lAo 652.] The jury awarded 

$11 ,202.17 for funeral expenses and a headstone. [l.A. 652.] The remaining $32,000 was 

awarded by the jury for [future] lost wages. [l.A. 652.] The Petitioners objected to a proposed 

judgment order that awarded prejudgment interest on the expected loss of income. [l.A. 655.] 

The circuit court awarded prejudgment interest on this amount over the Petitioners' objection. 

[l.A. 683.] 

The circuit court did not allow the Petitioners to present any evidence regarding 

Mr. Myer's comparative fault. However, the Petitioners were permitted to vouch the record 

outside the presence of the jury. Corporal Brewer testified that Mr. Myer's skid marks "started 

basically in the center of the driving lane or the right lane of the eastbound lane" and ended 

"toward the hash marks or the middle of the lane in the intersection." [l.A. 215.] Corporal 

Brewer further testified that the point of impact was approximately near the center of the dotted 

white lines. [l.A. 215.] The Petitioners moved into the record Corporal Brewer's crash report 

and photographs showing that Mr. Myer's skid marks began in the center of the right, eastbound 

lane of Route 50 and ended at the lane-dividing lines. [l.A. 453-77.] Mr. Aerni's deposition 

transcript was also moved into the record. [l.A.486-516.] 

The Petitioners filed post-trial motions that requested the circuit court to reverse 

its summary judgment ruling on the issue of Mr. Myer's comparative fault, set aside the verdict 
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against the Trust, and order a new trial based upon the circuit court's refusal to instruct the jury 

regarding a trustee's personal liability. [J.A. 659-68.] The circuit court denied the Petitioners' 

post-trial motions by order entered July 6, 2016. [J.A. 676-77.] 

II. ASSIGNMENTS OF ERROR 

A. The circuit court erred by finding that no genuine issue of material fact 

existed with respect to Mr. Myer's comparative fault. 

B. The circuit court erred by permitting the jury to find the Trust liable for 

the accident, when insufficient evidence was presented that Mr. Jackson acted with the sanction 

of the Trust beneficiaries and under the Trust beneficiaries' supervision and control at the time of 

the accident. 

C. The circuit court erred by failing to instruct the-jury regarding a trustee's 

personal liability. 

D. The circuit court incorrectly awarded prejudgment interest on an award for 

future lost wages. 

III. SUMMARY OF ARGUMENT 

A new trial is required in this case to allow a jury to consider Mr. Myer's 

comparative fault and, if judgment against the Trust is not set aside by this Court, to correct the 

circuit court's failure to properly instruct the jury with regard to a trustee's personal liability. 

First, the circuit court erroneously determined that no genuine issue of material fact existed with 

respect to Mr. Myer's comparative fault. The circuit court concluded that Mr. Myer was 

traveling near the dividing line of the two eastbound lanes of Route 50. However, 
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uncontroverted evidence clearly showed that Mr. Myer went left directly into Mr. Jackson's 

truck while the right (slow) lane was clear. 

Next, the circuit court detemlined that the skid-mark evidence is equally 

susceptible to an interpretation that Mr. Myer took proper evasive action in attempting to go in 

front of Mr. Jackson's vehicle and resolved this conflict on its own by concluding that 

"whenever evidence is equally susceptible to two (2) conflicting interpretations the same fails to 

pass the relevancy test required for its admissibility." Whether Mr. Myer took proper evasive 

action is a question that should have been resolved by the jury. Further, the circuit court ignored 

issues of material fact regarding Mr. Myer's reaction time and improperly prohibited the 

Petitioners from relying upon the testimony and opinions elicited from the Respondent's expert 

through cross-examination. After committing these errors, the circuit court incorrectly 

concluded that the Respondent was entitled to summary judgment because Mr. Jackson failed to 

yield the right-of-way, without considering whether Mr. Myer exercised reasonable care. 

Second, the circuit court permitted the jury to find the Trust liable for the 

accident, despite no evidence demonstrating that Mr. Jackson acted with the sanction of the Trust 

beneficiaries and under the Trust beneficiaries' supervision and control at the time of the 

accident. Third, the circuit court ignored West Virginia law regarding a trustee's personal 

liability and rejected all of the Petitioners' proposed jury instructions. Finally, the circuit court 

incorrectly awarded prejudgment interest on an award for future lost wages. 

IV. STATEMENT REGARDING ORAL ARGUMENT 

Oral argument is unnecessary, because the facts and legal arguments can be 

adequately presented by the parties' briefs and the record on appeal. 
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V.ARGUMENT 


This Court reviews a circuit court's entry of summary judgment de novo. See Syl. 

Pt. 1, Painter v. Peavy, 192 W. Va. 189,451 S.E.2d 755 (1994). "A motion for summary 

judgment should be granted only when it is clear that there is no genuine issue of fact to be tried 

and inquiry concerning the facts is not desirable to clarify the application of the law." Syl. Pt. 3, 

Aetna Cas. & Sur. Co. v. Federal Ins. Co. ofN.Y., 148 W. Va. 160,133 S.E.2d 770 (1963). "A 

party is not entitled to summary judgment unless the facts established show a right to judgment 

with such clarity as to leave no room for controversy and show affirmatively that the adverse 

party cannot prevail under any circumstances." Id. at 171, 133 S.E.2d at 777. 

"[I]n reviewing an order granting a motion for summary judgment, any 

permissible inferences from the underlying facts must be drawn in the light most favorable to the 

party opposing the motion." Chichester ex rei. Estate of Cook v. Cook, 234 ·W. Va. 183,188, 

764 S.E.2d 343,348 (2014). In this case, the circuit court did not view the facts in the light most 

favorable to the Petitioners and drew its own inferences from the underlying facts when it 

decided summary judgment on the issue of liability. 

A. 	 GENUINE ISSUES OF MATERIAL FACT EXISTED WITH RESPECT TO 
MR. MYER'S COMPARATIVE FAULT. 

The circuit court completely ignored evidence, drew its own inferences from 

evidence and substituted its own judgment in place of a jury when it determined that no genuine 

issue of material fact existed with respect to Mr. Myer's comparative fault. 

First, the circuit court concluded that Mr. Myer "applied his brakes as his 

motorcycle was traveling near the broken white dividing line in the right-hand, eastbound lane of 

U.S. Route 50 as he approached [Petitioner] Robert Paul Jackson's truck blocking his lane of 

travel." [J.A. 157-58.] However, uncontroverted evidence clearly showed that Mr. Myers 
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applied his brakes near the center of the right lane, and that he went to the left and into 

Mr. Jackson's truck. On this fact, Corporal Brewer testified as follows: 

Q. 	 Can you describe the skid marks where they started and 
where they ended up? 

A. 	 They started basically in the center of the driving lane or 
the right lane of the eastbound lane, if that makes sense. 
They end up toward the hash marks or the middle of the 
lane in the intersection. 

Q. 	 When you say the hash marks, that would be the dotted 
white line that separates the fast from the slow lane? 

A. 	 Correct. 

Q. 	 From your examination and inspection of the scene of the 
accident, would it be your conclusion that the point of 
impact was basically where the dotted lines were? 

A. 	 Correct. Approximately near the center. 

[J.A. 215.] Corporal Brewer's crash diagram and photographs of the accident scene corroborated 

his testimony and clearly showed that Mr. Myer's skid marks started in the middle of the right 

lane and went left directly toward the lane-dividing lines. [l.A. 455; J.A. 474-77.] 

Likewise, the Respondent's expert Mr. Aerni testified that Mr. Myer started off in 

the right eastbound lane and that the point of impact was "very close to the broken white line 

separating the two eastbound lanes of Route 50 and ... approximately in the center of the 

[highway]." [l.A. 507-08.] The circuit court ignored this evidence and mistakenly found that 

Mr. Myers applied his brakes as his motorcycle was traveling near the broken white dividing 

line. 

Additionally, the circuit court erroneously found that Mr. Jackson blocked 

Mr. Myer's lane of travel. Both Corporal Brewer and Mr. Aerni testified that the point of impact 

was approximately at the lane-dividing lines. Mr. Myer's motorcycle collided with the very end 

of Mr. Jackson's truck bed. [See lA. 471-73.] Moreover, Mr. Aerni indicated that even the 
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nearby semi-truck had sufficient room to travel through the right lane after the collision. [J.A. 

503-04.] Mr. Aerni's calculations demonstrated that Mr. Myer was approximately 320 feet from 

the impact location when Mr. Jackson began accelerating. [J.A. 504.] The evidence in this case 

showed that Mr. Jackson cleared the right lane. Therefore, the circuit court had no basis for 

finding that Mr. Jackson blocked that lane. 

Second, the circuit court determined that "[t]he skid mark evidence is equally 

susceptible to an interpretation that the same was indicative of proper evasive action on the part 

of [Mr. Myer] in attempting to go around the front of [Mr. Jackson's] vehicle believing he would 

retreat while unaware that [Mr. Jackson] was going to speed up." [J.A. 158.] The circuit court 

added that, "[w]henever evidence is equally susceptible to two (2) conflicting interpretations the 

same fails to pass the relevancy test required for its admissibility as prescribed by Rule 401 of 

the West Virginia Rules of Evidence." [J.A. 159.] 

Clearly, the circuit court did not view the facts in the light most favorable to the 

non-moving party (the Petitioners), as required by West Virginia law. See Williams v. Precision 

Coil, Inc., 194 W. Va. 52, 59,459 S.E.2d 329, 336 (1995). The Petitioners were not granted "the 

benefit of inferences, [since] credibility determinations, the weighing of the evidence, and the 

drawing of legitimate inferences from the facts are jury functions, not those of a judge." Id. 

(citation and internal quotations omitted). Evidence that is equally susceptible to two (2) 

conflicting interpretations must be left to the jury. Whether Mr. Myer took proper evasive action 

is a question for the jury to resolve. Instead, the circuit court weighed the evidence, determined 

that the evidence is equally susceptible to two (2) conflicting interpretations, and decided against 

the Petitioner's position (while adopting the Respondent's position). 

In doing so, the circuit court assumed the role of the jury. The role of the jury is 

especially important in a comparative negligence action, where the issue of apportionment of 
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negligence "is one for the jury or other trier of the facts, and only in the clearest of cases where 

the facts are undisputed and reasonable minds can draw but one inference from them should such 

issue be determined as a matter of law." Syl. Pt. 2, in part, Reager v. Anderson, 179 W. Va. 691, 

371 S.E.2d 619 (1988). Moreover, "[q]uestions of negligence, due care, proximate cause and 

concurrent negligence present issues of fact for jury determination when the evidence pertaining 

to such issues is conflicting or where the facts, even though undisputed, are such that reasonable 

men may draw different conclusions from them." Syl. Pt. 1, Ratliefv. Yokum, 167 W. Va. 779, 

280 S.E.2d 584 (1981). The circuit court substituted its own judgment for that of the jury and 

viewed the facts in the light most favorable to Respondents rather than in the light most 

favorable to the non-moving party (the Petitioners). 

Third, the circuit court ignored issues of material fact regarding Mr. Myer's 

reaction time. Mr. Aerni calculated that approximately 4.2 seconds passed from the time that 

Mr. Jackson pulled out until the point of impact. [J.A. 497.] Mr. Aerni determined that 

Mr. Myer was approximately 320 feet from the impact location when Mr. Jackson began 

accelerating. [J.A. 504.] Additionally, Mr. Aerni opined that 2.8 seconds passed between the 

start ofMr. Jackson's acceleration and the application of the brakes by Mr. Myer. [J.A.497-98.] 

Moreover, Mr. Jackson testified that a semi-truck was approximately 1,350 feet away in the right 

lane when he pulled out. [J.A. 549.] Mr. Aerni opined that the motorcycle was in front of the 

semi-truck. [J.A. 504.] The Petitioners presented evidence demonstrating that the semi-truck 

had sufficient room in the right lane, while Mr. Myer went to the left and into Mr. Jackson's 

truck. The circuit court ignored the issues of material fact concerning whether Mr. Myer had 

sufficient time to avoid the collision. 

Fourth, the circuit court found that the Petitioners "produced no expert witness to 

offer testimony and opinion which would contradict the findings and opinions of Plaintiff's 
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expert crash reconstructionist, Daniel Aemi, P.E." [J.A. 158.] However, the Petitioners are 

permitted to rely upon an opposing expert's testimony and opinions. The Petitioners provided 

the circuit court with evidence in support of their position through Mr. Aemi's cross

examination. The jury was entitled to weigh the evidence obtained through cross-examination 

and make a determination regarding comparative fault. See, e.g., CJH, Inc. v. Quadruple S, 

Farms, LLC, 2013 WL 2462192, *4 (June 7,2013) (memorandum) ("While petitioner contends 

that its claimed damages amounts were not rebutted, the jury was able to weigh the evidence and 

make a determination of the amount petitioner was entitled to recover through respondent's 

cross-examinations." (emphasis added)). 

After committing these errors, the circuit court incorrectly concluded that the 

Respondent was entitled to summary judgment because Mr. Jackson failed to yield the right-of

way, without considering whether Mr. Myer exercised reasonable care. [lA. 160.] This Court 

has made clear that "[t]he mere fact that a driver has the right of way at an intersection or 

otherwise does not absolve him of his duty to exercise reasonable care." Reilley v. Byard, 146· 

W. Va. 292, 302, 119 S.E.2d 650,656 (1961). Indeed, "[a]t a street or highway intersection, 

unless the circumstances apprise him to the contrary, the driver of a motor vehicle is not required 

to anticipate violation of the law or the rules of the road by others, but rather may assume that 

others will comply therewith and exercise due care; but the right to rely on the care of others 

does not relieve him of the duty of exercising care himself." Pickett v. Taylor, 178 W. Va. 805, 

809,364 S.E.2d 818, 822 (1987) (citing Reilley, supra) (emphasis added). This Court has further 

held that the rule that the driver of a vehicle may assume that others will obey the law "does not 

operate to relieve such a driver of the duty to exercise reasonable care to avoid collision with 

other vehicles." Id. 
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In this case, a jury should have decided whether Mr. Myer exercised reasonable 

care in operating his motorcycle and observing the road in front of him. The above evidence 

from Corporal Brewer and Mr. Aerni created a jury question as to whether Mr. Myer acted as a 

reasonably prudent person would under similar circumstances by turning left and directly into 

Mr. Jackson instead of avoiding the collision. It is the exclusive province of the jury to weigh 

the evidence and draw their own inferences from the facts. Therefore, the circuit court 

committed error by granting the Respondent's motion for summary judgment on the issue of 

liability. 

B. 	 THERE WAS INSUFFICIENT EVIDENCE TO SUPPORT THE VERDICT 
AGAINST THE TRUST. 

The circuit court erred in affirming the jury's verdict finding the Trust liable for 

the accident. This Court has long held that "[a] verdict which is without evidence to support it or 

is against the clear preponderance of conflicting evidence will, on proper motion, be set aside by 

the court." Syl. Pt. 8, Frye v. Norton, 148 W. Va. 500, 13 5 S.E.2d 603 (1964 ) (citation omitted). 

"[I]n ruling on a denial of a motion for judgment notwithstanding the verdict, the evidence must 

be viewed in the light most favorable to the nonmoving party. If on review, the evidence is 

shown to be legally insufficient to sustain the verdict, it is the obligation of the appellate court to 

reverse the circuit court and to order judgment for the appellant." Syl. Pt. 1, in part, Alkire v. 

First Nat. Banko/Parsons, 197 W. Va. 122,475 S.E.2d 122 (1996). 

In this case, the Petitioners moved for summary judgment, moved for a directed 

verdict and moved to set aside the verdict against the Trust because the Respondent failed to 

provide any evidence that the trustee, Mr. Jackson, acted with the sanction of the Trust 

beneficiaries and under the Trust beneficiaries' supervision and control at the time of the 

accident. The circuit court denied the Petitioners' motions and determined that "there was some 

testimony that the beneficiaries were around some while this work was being performed, et 
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cetera and they had been in the loop, so to speak, with regard to various matters." [J.A. 208.] 

Even when considered in the light most favorable to the Respondent, the evidence did not rise to 

the level of supervision and control necessary to find the Trust liable for the accident. 

The West Virginia Uniform Trust Code provides that "[a] trustee is personally 

liable for torts committed in the course of administering a trust, or for obligations arising from 

ownership or control of trust property, including liability for violation of environmental law, 

only if the trustee is personally at fault." W. Va. Code § 44D-10-1010(b) (emphasis added). The 

comment section to the Uniform Trust Code makes clear that liability is imposed on the trustee 

personally if the trustee was personally at fault, either intentionally or negligently. See Unif. 

Trust Code § 1010, comment (emphasis added). Moreover, West Virginia has long committed to 

the general rule that "[a] trust estate is ordinarily not liable for torts committed by the trustee, 

when he is entirely free from the control of the beneficiary." Syl. Pt. 2, in part, Massey v. Payne, 

109 W. Va. 529, 155 S.E. 658 (1930). 

In Massey, the plaintiff's decedent was electrocuted by coming in contact with a 

metal fence on land that the trustees owned. Id. at 659. The metal fence was charged with 

electricity from a wire carrying a high current that fell on the fence because of a break in a rotten 

supporting cross arm on a pole. Id. At the time of the accident, the premises were in charge of 

an agent of the trustees. Id. The plaintiff sued the trust estate and attempted to hold the estate 

liable for the agent's alleged negligence on the theory that the trustees were taking an active part 

in the management of the property. Id. However, the Massey court determined that "[b]y the 

weight of authority a trust estate cannot be held liable for torts committed by the trustee. 

Ordinarily he can be held liable only in his individual capacity, and he is personally liable to 

third persons for his torts either of misfeasance or of nonfeasance in failing to keep the trust 

property in repair, irrespective of his right to reimbursement." Id. (citation omitted). The court 
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added that the general rule may not apply if the trustees "were acting with the sanction of the 

beneficiaries and to a large extent under their supervision and control." ld. 

Here, like in Massey, there was no reason whatsoever to take this case out of the 

general rule that a trust estate is not liable for torts committed by the trustee. The Respondent 

failed to provide any evidence showing that the Trust exercised control over Mr. Jackson 

concerning his putting in a drain. No evidence was presented showing that any beneficiary 

directed Mr. Jackson to purchase the pipe or install the drain. The Respondent did not elicit 

testimony from any Trust beneficiary. Further, there was no evidence that Mr. Jackson was 

reimbursed for traveling expenses, the cost of the pipe or any work performed. Instead, the facts 

show that Mr. Jackson merely traveled to Ace Hardware to obtain pipe on his own volition. The 

evidence failed to show that Mr. Jackson "acted with the sanction of the beneficiaries and to a 

large extent under their supervision and control." Massey at 529, 155 S.E. at 659. Further, 

Massey makes clear that ownership of the premises by the Trust is not sufficient to hold the Trust 

liable for Mr. Jackson's alleged negligence. Despite a complete lack of evidence that 

Mr. Jackson acted with the sanction of the Trust beneficiaries and under the Trust beneficiaries' 

supervision and control at the time of the accident, the circuit court refused to set aside the 

verdict against the Trust. Accordingly, this Court should reverse the circuit court and order 

judgment in favor of the Trust. 

c. 	 THE JURY SHOULD HAVE BEEN INSTRUCTED REGARDING A TRUSTEE'S 
PERSONAL LIABILITY. 

This Court has long held that "where in a trial by jury there is competent evidence 

tending to support a pertinent theory in the case, it is the duty of the trial court to give an 

instruction presenting such theory when requested so to do." Syl. Pt. 3, State v. Foley, 128 

w. Va. 166,35 S.E.2d 854 (1945) (quoting Syl. Pt. 7, State v. Alie, 82 w. Va. 601,96 S.E. 1011 

(1918)). "If there is any evidence before the jury tending to prove a case supposed in an 
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instniction asked for, and the instruction propounds the law correctly, it should be given. In such 

a case, it is best and safest to give the instruction." Danca, Inc. v. Donahue, 176 W. Va. 57, 60, 

341 S.E.2d 676,679 (1985) (citation and internal quotations omitted). "[R]efusing to instruct the 

jury on a litigant's theory of the case when it is supported by competent evidence prevents 

consideration of that theory by the jury, and thus invites reversal." Id. 

"A trial court's refusal to give a requested instruction is reversible error only if: 

(1) the instruction is a correct statement of the law; (2) it is not substantially covered in the 

charge actually given to the jury; and (3) it concerns an important point in the trial so that the 

failure to give it seriously impairs a defendant's ability to effectively present a given defense." 

Syl. Pt. 11, State v. Derr, 192 W. Va. 165,451 S.E.2d 731 (1994). "Whether facts are sufficient 

to justify the delivery of a particular instruction is reviewed by this Court under an abuse of 

discretion standard." Id. at syl. pt. 12, in part. 

In this case, the Petitioners proposed the following jury instructions for the circuit 

court's consideration: 

Defendants' Jury Instruction No.9 

The Plaintiff has not only sued Mr. Jackson personally, but they 
have also sued a family trust that he set up for the benefit of his 
children. The Plaintiff claims he was acting on behalf of the trust. 
Mr. Jackson denies this and clams the family trust had nothing to 
do with the accident. You may determine whether the family trust 
was liable based on the following instructions. 

Defendants' Jury Instruction No. 10 

It is a general rule in West Virginia that a trust estate cannot be 
held liable for a trustee's negligence. Ordinarily the trustee is 
personally liable to third persons for his negligent acts. The only 
exception to the general rule is if the trustee is acting pursuant to 
the direction and under the supervision and control of the 
beneficiaries. 

Therefore, if you find that Defendant Robert Jackson was not 
acting under the direction or under the supervision or control of the 
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beneficiaries of the Joelynn Family Preservation Trust, you must 
find that the Joelynn Family Preservation Trust is not liable. 

Massey v. Payne, 109 W. Va. 529, 155 S.E. 658 (1930). 

Defendants' Jury Instruction No. 11 

If you find that the collision was the result of personal fault on the 
part of Mr. Jackson, then you must find him personally liable, and 
not liable in his capacity as trustee of the trust and, accordingly, if 
he is personally at fault, you must also find that the Joelynn Family 
Preservation Trust is not at fault. 

W. Va. Code § 44D-1O-1010(b). 

[J.A. 605-07.] 1 The circuit court refused each proposed instruction. Instead, the circuit court 

instructed the jury as follows: 

An agent is one who acts on behalf of another and subject to his 
control. If you find that Robert Paul Jackson was acting on behalf 
of the Defendant, The Joelynn Family Preservation Trust, and 
subject to the Defendant's control, at the time of the death of Harry 
Edward Myer, Jr., then you may find that Robert Paul Jackson was 
an agent of Defendant The Joelynn Family Preservation Trust. 

[lA. 634-35.] The jury ultimately found in its verdict that Mr. Jackson "was acting as an agent 

of The Joelynn Family Preservation Trust" at the time ofMr. Myer's death. 

In this case, one of the primary defenses with respect to the Respondent's claim 

against the Trust was that Mr. Jackson did not act with the sanction ofthe Trust beneficiaries and 

under the Trust beneficiaries' supervision and control at the time of the accident, and that he was 

personally at fault. The Petitioners' jury instructions were offered in support of these defenses, 

but were not given by the circuit court. These instructions are correct statements of law. 

Further, these points of law were not substantially covered in the circuit court's charge. Instead, 

the jury was instructed regarding whether Mr. Jackson was an agent of the trust, and was not 

instructed regarding the level of control necessary to find the Trust liable. The Trust's liability 

1 The circuit court ordered that the Petitioners' proposed jury instructions be filed and made paJi of the 
record in this case. [See l.A. 647.] 
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was contested throughout this litigation, and the circuit court's failure to give these instructions 

impaired the Petitioners' ability to present their key defenses. Therefore, if judgment is not 

entered in favor of the Trust as discussed above, a new trial should be granted to correct the 

circuit court's refusal to instruct the jury as set forth in Massey and West Virginia Code § 44D

10-101 O(b). 

D. 	 PREJUDGMENT INTEREST IS NOT AVAILABLE ON AN AWARD FOR 
FUTURE LOST WAGES. 

West Virginia Code § 56-6-31 provides for prejudgment interest on special 

damage awards. "Special damages" includes lost wages and income, medical expenses, damages 

to tangible personal property, and similar out-of-pocket expenditures. See W. Va. Code § 56-6

3l. "Future wage loss, accruing after the jury verdict, is not a prejudgment loss or special 

damage under W. Va. Code, 56-6-31 (1981)." Syl. Pt. 15, Pasquale v. Ohio Power Co., 187 

W. Va. 292, 418 S.E.2d 738 (1992). 

The jury awarded $32,000.00 for [future] lost wages. The jury's award is not a 

prejudgment loss or special damage under West Virginia Code § 56-6-31. This award is not a 

damage figure incurred or quantified prior to the date of the judgment on the jury verdict. 

Therefore, the circuit court erred by awarding prejudgment interest on the $32,000.00 award for 

future lost wages. 

VI. CONCLUSION 

The Circuit Court of Ritchie County erred by finding that no genuine issue of 

material fact existed with respect to Mr. Myer's comparative fault. In doing so, the circuit court 

assumed the important role of a jury to weigh the evidence and draw legitimate inferences from 

the facts, and failed to make every reasonable and legitimate inference in favor of the Petitioners. 

Further, the circuit court erred in affirming the verdict finding the Trust liable for the accident 

when no evidence was presented to show that Mr. Jackson acted with the sanction of the Trust 
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beneficiaries and under the Trust beneficiaries' supervision and control at the time of the 

accident. This error was compounded by the circuit court's refusal to instruct the jury regarding 

a trustee's personal liability. Last, the circuit court incorrectly awarded prejudgment interest on 

an award for future lost wages. Accordingly, this Court should reverse the circuit court, enter 

judgment in favor of the Trust and remand this case for a new trial. 

Respectfully submitted, 

ROBERT PAUL JACKSON and THE 
JOELYNN FA MILY PRESERVATION TRUST 

By Counsel 

David A. Mohler (WVSB No. 2589) 

Joshua A. Johnson (WVSB No. 12247) 

BOWLES RICE LLP 
600 QualTier Street (25301) 
Post Office Box 1386 
Charleston, West Virginia 25325-1386 
Telephone: (304) 347-1100 
Facsimile: (304) 347-1746 
dmohler@bowlesrice.com 
jjohnson@bowlesrice.com 
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