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I. INTRODUCTION 


Petitioner, John Williams ("Mr. Williams"), filed a complaint for permanent 

injunctive relief to finally put an end to a dispute which started over five years ago with former 

clients over their investment account. The Circuit Court of Putnam County summarily dismissed 

his action, cast aside uncontroverted evidence, and entered an order that allowed Respondents to 

pursue an arbitration claim. The undisputed procedural history of this matter shows why such an 

order offends any notion of faimess, disregards established law on waiver, and permits an 

arbitration proceeding to uproot a prior circuit court order expunging the same meritless claims 

now resurrected years later. 

In 2007, Respondents invested in a balanced investment account with the 

guidance of Mr. Williams, who is a financial advisor, just before the onset of the worst recession 

since the Great Depression. Respondents then transferred their account from Mr. Williams to a 

self-directed online investment firm shortly after the market low was reached. Respondents 

blamed the twenty-nine (29) percent decline in their investment account on Mr. Williams. 

In 2011, Respondents then hired a lawyer who filed a claim and demanded 

arbitration with the Financial Industry Regulatory Authority, Inc. ("FINRA,,).l Shortly after this 

filing, Respondents, through counsel, formally withdrew their FINRA complaint. A couple of 

months later, Mr. Williams hired a lawyer to pursue an arbitration for expungement of 

Respondents' withdrawn claim. Mr. Williams served Respondents through counsel with his 

claim for expungement. Respondents received the complaint for expungement but did nothing. 

Respondents filed no formal pleadings, only indicating in a letter they do not object. Although 

I FINRA, an independent organization authorized by Congress, administers 
securities arbitrations pursuant to FINRA Rules, which are promulgated through an extensive 
notice and comment process and subject to final approval by the United States Securities and 
Exchange Commission. See generally www.finra.org. 
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Respondents were both permitted and invited, they deliberately chose not to par1icipate in the 

evidentiary hearing. Mr. Williams, however, submitted evidence and testified at this hearing 

before a three-member panel to prove why Respondents' claims should be expunged. 

After reviewing the Respondents' claims, taking evidence, and hearing testimony, 

the FINRA panel found in favor of Mr. Williams and entered an award. The FINRA panel 

specifically found in its award that the Tuckers' claims were "factually impossible or clearly 

erroneous," which represents only one of three available reasons to permit expungement. As 

directed by FINRA and to give legal effect to the award, Mr. Williams filed a separate action in 

the Circuit Court of Kanawha County, West Virginia, to confirm and validate the expungement. 

Once again, Mr. Williams served Respondents and their counsel with this civil action. 

Respondents did not oppose the relief sought in the application. In fact, Respondents, by counsel, 

submitted to an agreed order confirming the expungement. The Circuit Court entered this agreed 

order. 

Against this uncontroverted procedural history, Respondents waited almost five 

more years and with new counsel have filed a new arbitration demand arising out of the very 

same facts as their original, withdrawn complaint, which was expunged by order of the Circuit 

Court of Kanawha County. 

Respondents are attempting now to have a fourth bite at the apple after having sat 

on their hands through three proceedings in two forums, one of which was the Circuit Court of 

Kanawha County, and all while represented by counsel. The Circuit Court of Putnam County 

clearly erred in permitting Respondents' newest arbitration demand to proceed. 

2 




II. ASSIGNMENTS OF ERROR 

The Circuit Court of Putnam County improperly denied Mr. Williams's request 

for a preliminary and permanent injunction prohibiting arbitration of Respondents' latest 

arbitration demand, compelled arbitration and dismissed the underlying action, because 

Respondents waived arbitration in three separate proceedings in two different forums, and 

because the Circuit Court of Kanawha County has already entered an order confirming an award 

in favor of Mr. Williams. In particular, the two assignments of error are as follows: 

1. The circuit court erred by improperly referring to the arbitrator two 

questions of law that are clearly questions for the circuit court to decide: (1) whether the most 

recent attempt by Respondents to compel arbitration was an impermissible collateral attack on 

the prior award in favor of Mr. Williams, which was confirmed by order of the Circuit Court of 

Kanawha County; and (2) whether Respondents waived their right to pursue arbitration of their 

claims in the first instance. 

2. The circuit court also erred by failing to detem1ine those issues as a matter 

oflaw, namely, that Respondents' demand for arbitration was an impermissible collateral attack 

on the Kanawha County Circuit Court order, and that Respondents had waived their right to 

pursue arbitration of their claims, as this Court recently held in Parsons v. Halliburton Energy 

Servs., Inc., 237 W. Va. 138, 785 S.E.2d 844 (2016). 

These errors involve discrete but tightly-intertwined legal issues. The 

overarching principle is that the circuit court abdicated its judicial role and instead vested an 

arbitrator with the court's inherent authority, and in so doing, undermined the previous order of 

the Circuit Court of Kanawha County. If the circuit court's order below is affirmed, a non

judicial arbitrator would be left to determine the effect, validity, and enforceability of the order 
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of the Circuit Court of Kanawha County. Indeed, the arbitrator could essentially give no effect 

to that court's order and proceed anew with binding arbitration on the same issues. This 

consequence creates an untenable position that requires a remedy: while courts may have 

occasion to vacate an arbitrator's award, no arbitrator should be permitted to nullify the order of 

the Circuit Court of Kanawha County, or any other court of this state. 

III. STATEMENT OF THE CASE 

A. Underlying Facts and Prior History2 

Respondents Kenneth L. Tucker and Deborah A. Tucker, husband and wife, are 

residents of Putnam County, West Virginia. [J.A. 2]. Mr. Williams is a financial advisor by 

occupation, and Respondents were formerly clients ofMr. Williams's firm. [lA. 3]. 

Respondents decided to transfer their account from their previous investment firm 

to Mr. Williams's firm. [J.A. 3]. Respondents began investing with Mr. Williams's firm on 

October 15, 2007, two days before the stock market's high point. [lA. 3]. Respondents 

transferred the account to an investment firm for self-directed investors that operates on the 

Internet near the bottom of the market decline. [lAo 3, 6, 7]. Respondents' account declined 

29%, which was consistent with or less than the decline of balanced mutual funds across the 

market during that same time. [lA. 8]. Mr. Williams managed Respondents' investments 

during the worst economic crisis since the Great Depression. [lA.3]. 

1. First Arbitration Case 

Respondents were disgruntled with Mr. Williams's servIces, and, on or about 

February 3, 2011, Respondents, who were represented by counsel, commenced an arbitration 

2 Mr. Williams will not here address the merits of Respondents' claim, except to note that 
Mr. Williams aggressively defended himself at every stage of this process, and even went so far 
as to incur significant legal fees to have the matter expunged from his record. 
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proceeding against Mr. Williams to be administered by and under the rules of FINRA. [J.A. 3]. 

Despite the agreement between the parties calling for binding arbitration with AAA in the event 

of a disagreement, [J.A. 132J, Respondents ignored and breached their contractual obligation to 

pursue the matter with AAA and instead unilaterally elected to pursue their claim with FINRA, 

[lAo 3, 24-51]. 

Respondents' FINRA complaint alleged numerous counts, including one for 

breach of contract. [J.A. 34-51]. In essence, Respondents asserted that they are unsophisticated 

investors and that Mr. Williams invested their funds in unsuitable investments. [lAo 34-51]. 

Mr. Williams retained legal counsel to defend against Respondents' claims. See [lAo 58]. On 

March 22, 2011, before Mr. Williams could file an answer to Respondents' arbitration demand, 

Respondents, through counsel, withdrew their arbitration demand. [J.A. 58]. By letter dated 

April 5, 2011, FINRA acknowledged that Respondents had withdrawn their claims. [J.A. 59

60]. Both Mr. Williams and Respondents knew that Respondents' unresolved claims would 

remain part of Mr. Williams's record on the Central Registration Depository ("CRD"), which is 

the central licensing and registration system for the United States securities industry and its 

regulators. [J.A. 4, 113]. 

2. Second Arbitration Case 

As a result of the claims remaining on Mr. Williams's record, in addition to hiring 

a lawyer to defend the initial claims by Respondents, Mr. Williams retained and paid his counsel 

to attempt to clear his record. See [J.A. 3-5, 61]. On March 31, 2011, Mr. Williams, by counsel, 

filed his own arbitration demand with FINRA for expungement of Respondents' claims through 

final resolution of the claims. [J.A.61-68]. Respondents' counsel submitted a letter response on 

April 19,2011, stating that they consented to FINRAjurisdiction. [J.A. 69, 72]. Respondents, 
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with counsel, understood the nature of the expungement and the process of expunging 

Respondents' claims from Mr. Williams's record. [J.A. 15]. Respondents did not dispute any 

portion of the assertions in Mr. Williams's arbitration demand and did not oppose expungement. 

[J.A. 18,69,72]. 

On October 14, 2011, a three-member FINRA arbitration panel held a full 

evidentiary hearing on the merits. [J.A. 7,18, 72, 87]. Respondents were represented by counsel 

and had the opportunity to raise any claims, arguments, or other assertions; however, 

Respondents and their counsel remained silent and did not participate in the arbitration hearing.3 

[J.A. 7, 18, 72]. 

As part of the full evidentiary hearing on the merits, the three-member panel of 

arbitrators reviewed all of the pleadings, including Respondents' original arbitration demand, 

and took testimonial evidence. [J.A. 7-8, 18-19,72-73]. Mr. Willian1s and his counsel were 

present. See [J.A. 7-8,18-19,72-73]. The arbitration panel rendered a written arbitration award 

in favor ofMr. Williams, [lA. 71-76], in which the panel included detailed findings of facts that 

state, in pertinent part: 

After considering the pleadings, the testimony, and evidence 
presented at the recorded hearing, the Panel has decided in full 
and final resolution of the issues submitted for determination as 
follows: 

1.) The Panel recommends the expungement of all 
references to the above captioned arbitration, and 
expungement of all references to FINRA arbitration case# 11
00539, from Claimant, John D. Williams', registration records 
maintained by the Central Registration Depository ("CRD"), with 
the understanding that pursuant to Notice to Members 04-16, 
Claimant, Jolm D. Williams, must obtain confirmation from a court 

3 FINRA permits parties to participate by telephone to avoid undue expense. See [J.A. 
87]. Accordingly, there would have been little expense in attending the hearing by phone had 
Respondents had any evidence to present or argument to make. 
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of competent jurisdiction before the CRD will execute the 
expungement directive. 

Unless specifically waived in writing by FINRA, parties seeking 
judicial confirmation of an arbitration award containing 
expungement relief must name FINRA as an additional party and 
serve FINRA with all appropriate documents. 

Pursuant to Rule 12805, the Panel has made the following Rule 
2080 affirmative finding of fact: 

• 	 The claim, allegation, or information is factually 
impossible or clearly erroneous. 

The Panel has made the above Rule 2080 finding based on the 
following reasons: 

The Tuckers filed case # 11-00539 against Williams and Purshe 
Kaplan Sterling Investments on or about February 3, 2011 and 
withdrew the claim via their attorneys' letter of March 22, 2011. 
Claims sought recovery of funds lost in an investment advisory 
account managed by Williams. The Tuckers never had an account 
with Purshe Kaplan Sterling Investments. Tuckers elected to drop 
the case and personally apologized to Williams for having brought 
it. This case was to expunge the original case from Williams' 
CRD. The Tuckers opened their account with Williams on 
October 15, 2007, two days before the markets high point, and 
closed it in 2009, near the bottom of the market decline. Their 
account declined 29.5%, consistent with or less than many 
balanced mutual funds, making the Tuckers' claim erroneous. 
They apparently realized this quickly, dropping their case 47 days 
after filing it. They have agreed in writing, via their attorney, to not 
oppose expungement. 

2.) Any relief not specifically enumerated is hereby denied with 
prejudice. 

[J.A. 72-73] (emphasis added). 

3. Kanawha County Circuit Court Proceeding 

Mr. Williams continued to retain and pay his counsel to pursue confirmation of 

the FINRA arbitration award. See [J.A. 77-85]. Pursuant to the agreement of the parties, FINRA 

Rules, and applicable law, Mr. Williams filed a civil action in the Circuit Court of Kanawha 
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County, West Virginia, and moved to confirm the FINRA arbitration panel's award. [lA. 77

81]. Respondents' counsel accepted service of the civil action. [J.A.82]. Respondents did not 

file a responsive pleading. See generally [J.A.] (omitting such a pleading). Instead, 

Respondents' counsel signed an Agreed Order Granting Motion to Confirm Arbitration Award, 

which the Circuit Court of Kanawha County entered on January 27, 2012. [J.A. 86-90]. That 

Agreed Order states, in part: 

On October 17, 2011, after considering the pleadings, testimony 
and evidence presented at the recorded hearing, the arbitration 
panel found that the claims alleged by Respondents in Arbitration 
Case #11-00539 were factually impossible or clearly erroneous. 

[J.A. 87]. The Agreed Order confirmed the FINRA panel's arbitration award. [lA.88]. 

4. New Arbitration Demand 

On or about January 10, 2016-nearly seven years after they transferred their 

account from Mr. Williams and nearly five years after withdrawing their original arbitration 

demand, acquiescing to Mr. Williams's arbitration demand, and consenting to the entry of the 

Agreed Order Granting Motion to Confirm Arbitration Award-Respondents, having secured 

different counsel, filed an arbitration demand with the American Arbitration Association 

("AAA"). [J.A. 91-106]. 

That arbitration demand only asselis one count-breach of contract-and the 

underlying factual allegations are the same as in Respondents' FINRA arbitration complaint. 

See [lA. 91-106]. However, these claims were duly determined by the FINRA arbitration panel 

and confirmed by the Circuit Court of Kanawha County to be "factually impossible or clearly 

erroneous." [J.A. 71-76, 86-90]. 
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By letter dated January 22, 2016, Mr. Williams's New Jersey counsel demanded 

that Respondents withdraw their arbitration proceeding. [J.A. 107-08]. By email dated January 

23,2016, Respondents' counsel refused to terminate the arbitration proceeding. [lAo 109]. 

B. Procedural History Below 

Mr. Williams, who was still incurring legal fees to defend against Respondents' 

same claims, filed an action in the Circuit Court of Putnam County to enjoin Respondents from 

pursuing the same claims in the latest AAA arbitration demand that were at issue in the first 

arbitration, the second arbitration, and the Kanawha County proceeding. [J.A. 2-12]. Mr. 

Williams filed a motion for a preliminary and permanent injunction.4 [lAo 13-109]. 

Respondents submitted a memorandum in opposition, which essentially argued that Mr. 

Williams's defenses should be raised within the AAA arbitration-the fourth proceeding (if it 

were to go forward) related to the same claims. [lA. 112-35]. 

The circuit court held a hearing on the motion on April 1,2016. See [J.A. 110]. 

On June 17,2016, the circuit court entered a final, appealable order that denied Mr. Williams's 

motion, granted Respondents' cross-motion to dismiss, compelled the AAA arbitration, and 

dismissed the entire action. [J.A. 191-94]. 

IV. SUMMARY OF ARGUMENT 

The circuit court clearly erred as a matter of law. Respondents' most recent 

arbitration demand is an improper collateral attack on an arbitration award confirmed by order of 

the Circuit Court of Kanawha County. Moreover, Respondents sat on their hands through three 

proceedings in two forums, one of which involved a circuit court order confirming an award in 

4 The motion and memorandum in support asserted a variety of legal theories upon which 
the motion should be granted. While Mr. Williams focuses his arguments here on two of those 
theories, Mr. Williams incorporates each argument in the motion and memorandum into this 
brief. 
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favor of Mr. Williams, thereby waiving Respondents' right to assert claims in arbitration. As a 

result, the circuit court clearly erred as a matter of law by denying Mr. Williams's motion for a 

preliminary and permanent injunction, granting Respondents' cross-motion to dismiss, and 

compelling arbitration of Respondents' most recent arbitration demand. Accordingly, this Court 

should reverse the circuit court's order and remand for entry of an order granting Mr. Williams's 

motion for permanent injunctive relief. 

V. STATEMENT REGARDING ORAL ARGUMENT 

This Court should schedule oral argument pursuant to Rule 18(a) of the West 

Virginia Rules of Appellate Procedure. The legal issues are fundamental, and some are 

relatively novel. Accordingly, Mr. Williams respectfully submits that the decisional process 

would be significantly aided by oral argument. 

VI. STANDARD OF REVIEW 

This Court reviews de novo a circuit court's order granting a motion to dismiss. 

Parsons v. Halliburton Energy Servs., Inc., 237 W. Va. 138, 785 S.E.2d 844, 849 (2016) 

(quoting Syl. Pt. 2, State ex rei. McGraw v. Scott Runyan Pontiac-Buick, Inc., 194 W. Va. 770, 

461 S.E.2d 516 (1995)). 

Because of the unique facts and posture of this case, whether the circuit court 

erred in dismissing the action turns on whether the circuit court erred in failing to address legal 

questions of waiver and estoppel, which also are reviewed de novo. See Syl. Pt. 1, Estate of 

Bossio v. Bossio, 237 W. Va. 130, 785 S.E.2d 836, 837 (2016). 

VII. ARGUMENT 

The circuit court failed to decide for itself two questions of law that are clearly 

questions for the courts to decide, not an arbitrator: (1) whether the most recent attempt by 
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Respondents to compel arbitration was an impermissible collateral attack on the prior award in 

favor of Mr. Williams, which was confirmed by order of the Circuit Court of Kanawha County; 

and (2) whether Respondents waived their right to pursue arbitration of their claims in the first 

instance. Each of these errors is addressed in tum. 

A. 	 The Circuit Court Erred by Failing to Determine that Respondents' 
Current Arbitration Demand Constitutes an Impermissible Collateral 
Attack on the Prior Award in Favor of Mr. Williams, which was 
Confirmed by Order of the Circuit Court of Kanawha County. 

The circuit court erred by failing to determine as a threshold matter that 

Respondents' current arbitration demand constitutes an impermissible collateral attack on the 

prior, court-confirmed award in favor of Mr. Williams. There are three intertwined but discrete 

legal questions here: (a) whether the FINRA arbitration award and the order ofthe Circuit Court 

of Kanawha County disposed of Respondents' current claim on the merits; (b) whether, as a 

result, the instant arbitration demand is an impermissible collateral attack on the order entered by 

the Circuit Court of Kanawha County; and (c) whether the question of this type of collateral 

attack is one the circuit court must answer for itself. The answer to all three ofthese questions is 

yes. 

1. 	 Both FINRA and the Circuit Court of Kanawha County 
Disposed of Respondents' Claims on the Merits. 

A reVIew of the applicable rules, pleadings, and orders with respect to the 

expungement makes clear that the FINRA arbitration award in favor of Mr. Williams and the 

Circuit Court of Kanawha County's order confirming that award disposed of Respondents' 

claims on their merits. 
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FINRA provides a strict and limited basis for an expungement pursuant to FINRA 

Rules 12805 and 2080.5 FINRA Rule 12805 provides: 

12805. Expungement of Customer Dispute Information under 
Rule 2080 

In order to grant expungement of customer dispute infonnation 
under Rule 2080, the panel must: 

(a) Hold a recorded hearing session (by telephone or in person) 
regarding the appropriateness of expungement. This paragraph 
will apply to cases administered under Rule 12800 even if a 
customer did not request a hearing on the merits. 

(b) In cases involving settlements, review settlement 
documents and consider the amount of payments made to any party 
and any other terms and conditions of a settlement. 

(c) Indicate in the arbitration award which of the Rule 2080 
grounds for expungement serve(s) as the basis for its expungement 
order and provide a brief written explanation of the reason(s) for 
its finding that one or more Rule 2080 grounds for expungement 
applies to the facts of the case. 

(d) Assess all forum fees for hearing sessions in which the sole 
topic is the determination of the appropriateness of expungement 
against the parties requesting expungement relief. 

FINRA R. 12805. FINRA Rule 2080 states, in pertinent part: 

2080. Obtaining an Order of Expungement of Customer Dispute 
Information from the Central Registration Depository (CRD) 
System 

(a) Members or associated persons seeking to expunge 
information from the CRD system arising from disputes with 
customers must obtain an order from a court of competent 
jurisdiction directing such expungement or confirming an 
arbitration award containing expungement relief. 

(b) Members or associated persons petitioning a court for relief 
or seeking expungement judicial confirmation of an arbitration 
award containing expungement relief must name FINRA as an 

5 FINRA's Rules are accessible online at www.finra.org/industry/finra-rules. 
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additional party and serve FINRA with all documents unless this 
requirement is waived pursuant to subparagraph (1) or (2) below. 

(l) Upon request, FINRA may waive the obligation to 
name FINRA as a party if FINRA determines that the 
expungement relief is based on affirmative judicial or 
arbitral findings that: 

(A) the claim, allegation or information is 
factually impossible or clearly erroneous; 

(B) the registered person was not involved in 
the alleged investment-related sales practice 
violation, forgery, theft, misappropriation or 
conversion of funds; or 

(C) the claim, allegation or information is 
false.... 

FINRA R. 2080 (Emphasis added). Reading the FINRA rules together, to award an 

expungement, the FINRA arbitration panel must rule on the merits of the underlying claim and 

make affirmative findings of no wrongdoing on the part of the party requesting expungement. 

Indeed, a New York court discussed this precise issue at length in Johnson v. 

Summit Equities, Inc., 22 Misc. 3d 631 (N.Y. Sup. Ct. 2008). In Johnson, the court first looked 

at the legislative history of an analogous NASD rule, noting the NASD's added requirement that 

the NASD could only expunge material "if the arbitrator or court had made specific affirmative 

findings that the material to be expunged fell within one of the three permitted grounds for 

expungement, and had based its expungement recommendations on those findings." Id. at 638. 

The court explained: "In each situation [involving an expungement request], the adjudicator or 

regulator cannot begin to make any determination [regarding expungement] without the facts that 

the proponents of the expungement award claim support their expungement request." ld. at 654 

(emphasis added). The court makes clear that an expungement reaches the merits of a claim 

when it observed that, "[w]here the request for expungement arises in the course of a FINRA 
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J) 

arbitration, the [rJule clearly contemplates a two-step process in which the first step is the 

determination by the arbitrator(s), based upon an affirmative factual finding, that one of the three 

grounds for expungement has been satisfied." Id. at 900 (emphasis added). 

In this case, erasing any doubt about the factual allegations and findings 

supporting Mr. Williams's expungement, Mr. Williams's FINRA complaint for expungement of 

Respondents' claims established a detailed rebuttal of all of the allegations in Respondents' 

original arbitration demand. [lAo 61-68]. Indeed, Mr. Williams's FINRA complaint asserted, 

among other things, that: 

Mr. and Mrs. Tucker originally filed their claim in haste and, upon 
further consideration, believe that Mr. Williams did not do 
anything wrong in connection with the management of their 
investment advisory account. Upon further information and belief, 
Mr. and Mrs. Tucker understand their account declined in value as 
a result of unprecedented stock market and worldwide economic 
turmoil and not because of anything Mr. Williams did or did not 
do. 

[l.A.61-62]. 

As discussed more fully in the Statement of the Case above, based on Mr. 

Williams's detailed factual allegations and evidence, the FINRA arbitration panel made an 

affirmative factual finding that Respondents' claims were factually impossible or clearly 

erroneous. In support of that finding, the FINRA panel concluded, among other things: 

The Tuckers[J opened their account with Williams on October 15, 
2007, two days before the markets high point, and closed it in 
2009, near the bottom of the market decline. Their account 
declined 29.5%, consistent with or less than many balanced mutual 
funds, making the Tuckers' claim erroneous. They apparently 
realized this quickly, dropping their case 47 days after filing it. 

[lAo 71-73] (emphasis added). There can be no doubt that the FINRA arbitration panel, in 

adjudicating Mr. Williams's expungement request, ruled on the merits of Respondents' 

underlying claims. The FINRA panel concluded as a factual matter that the decline in 
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Respondents' balanced account was consistent with-or even less than-the decline in balanced 

mutual funds across the country during that time, and that, as a result, Respondents' claim was 

erroneous. [lAo 73]. 

By virtue of the rules governing expungement, the FINRA panel could not have 

awarded expungement, and the Circuit Court of Kanawha County could not have entered an 

order confirming the award, without addressing the merits of Respondents' claims. Both the 

FINRA panel and the Circuit Court of Kanawha County, through its order, found as a factual 

matter that Respondents' claims were without merit. [lA. 72-73, 87-89]. As a result, the order 

by the Circuit Court of Kanawha County was a final order disposing of Respondents' claims on 

the merits, in favor of Mr. Williams. 

2. 	 Because the Order of the Circuit Court of Kanawha County 
was a Decision on the Merits, Permitting a New Arbitration to 
Proceed on the Same Claims Constitutes an Impermissible 
Collateral Attack on that Order. 

The circuit court erred by permitting the instant arbitration attempt to proceed 

because, in so doing, the circuit court sanctioned an impermissible collateral attack on the order 

of the Circuit Court of Kanawha County expunging Mr. Williams's record. 

It is well settled that collateral attacks are improper when brought against prior 

arbitration awards that have been confirmed by court order.6 

6 See, e.g., Local 1351 Int'! Longshoremens Ass'n V. Sea-Land Servo Inc., 214 F.3d 566, 
572-73 (5th Cir. 2000) (holding district court erred in compelling arbitration where other party 
had already obtained final judgment confirming arbitration award in its favor); Christianson V. 

MBNA Am. Bank, N.A., No. 2013-UP-142, 2013 WL 8507850, at *1 (S.C. Ct. App. Apr. 10, 
2013) (per curiam) (summarily determining action to set aside prior order confirming arbitration 
award was barred by res judicata); Klein v. Persaud, 910 N.Y.S.2d 405, 2010 WL 1379592, at 
*9-11 (N.Y. Sup. Ct. 2010) (slip op.) (dismissing action to set aside prior court order confirming 
arbitration award, and holding such action barred by res judicata, collateral estoppel, and law of 
the case doctrine); Stewart Servs., Inc. v. Tilford Mech. Contractors, Inc., No. 2003-CA-000523-
MR, 2004 WL 1046370, at *6 (Ky. Ct. App. May 7, 2004) (noting that order confirming 
arbitration award is res judicata); Green Tree Fin. Corp. v. Honeywood Dev. Corp., No. 
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The United States Court of Appeals for the Fifth Circuit squarely addressed this 

issue more than fifteen years ago. Local 1351 Int'l Longshoremens Ass 'n v. Sea-Land Servo Inc., 

214 F.3d 566, 572-73 (5th Cir. 2000). In Sea-Land, the employer had separate bargaining 

agreements with two different unions, OPEIU and ILA. Id. at 567-68. Each of the unions 

demanded arbitration against the employer under their respective bargaining agreements 

regarding the allocation of employees from each union. Id. at 568. OPEIU received an 

arbitration award allocating employees from each union, and obtained a court order confirming 

that award in the United States District Court for the Southern District ofNew York. Id. 

ILA subsequently obtained an arbitration award requiring the employer to staff 

solely from that union, and sought to enforce the award in the United States District Court for the 

Southern District of Texas. Id. Despite the order confirming the arbitration award in favor of 

OPEIU, as a result of the competing arbitration claims, one of which had already been confirmed 

by federal court order in New York, the district court in Texas compelled three-way arbitration 

among the employer, OPEIU, and ILA. Id. at 569. OPEIU appealed. Id. at 568. 

The United States Court of Appeals for the Fifth Circuit recognized that, even 

though three-way arbitration was "generally favored in these types of labor disputes, the major 

procedural obstacle to ordering it in the present case is that the Southern District of New York 

had already entered a final judgment [confirming] the arbitrator's decision in the [OPEIU 

arbitration]." Id.at 572. The court of appeals concluded in no uncertain terms that 

98C2332, 2001 WL 62603, at *4 (N.D. Ill. Jan. 24,2001) ("We recognized that the doctrines of 
res judicata and collateral estoppel preclude relitigation of claims and issues adjudicated in 
arbitration where the district court has confirn1ed the award.") (quoting Gault v. Foster, No. 
83C1688, 1989 WL 44317 (N.D. Ill. Apr. 21,1989)); Avon Prods., Inc. v. Solow, 626 N.Y.S.2d 
493, 494 (N.Y. Ct. App. 1995) (finding that order confirming arbitration award had res judicata 
effect and stating "[ d]efendant is not permitted to force plaintiff to rearbitrate the same dispute 
that has already been definitively resolved against defendant"). 
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[t]he actions of the district court [requiring three-way arbitration 
among the parties] violate the rule of collateral estoppel and res 
judicata. Consequently, the district court should not have 
disturbed the final judgment [of the Southern District of New 
York confirming OPEIU's arbitration award] and ordered 
OPEIU to participate in a tripartite arbitration [on the same issues 
and claims]. . .. OPEIU should not be penalized for relying on 
a final judgment. Therefore, the district court's decision to 
order a tripartite arbitration, although well intentioned, was 
inappropriate in the wake of the final judgment which OPEIU 
had obtained. 

ld. at 572-73 (emphasis added) (citations and punctuation omitted). 

The fifth circuit's decision in Sea-Land is on all fours in this case. In this case, as 

discussed more fully above, FINRA's arbitration award in favor of Mr. Williams was a decision 

on the merits of Respondents' claims. The Circuit Court of Kanawha County entered an order 

confirming that award on the merits in favor of Mr. Williams. Once the Circuit Court of 

Kanawha County entered an order confirming that award, Respondents' only recourse was an 

appeal, which they did not take. Instead, Respondents are attempting to compel arbitration with 

respect to the very same claims that were the subject of (1) Respondents' filed-then-withdrawn 

FINRA complaint, (2) Mr. Williams's FINRA arbitration demand for expungement, and (3) the 

Circuit Court of Kanawha County's order confirming an arbitration award in favor of Mr. 

Williams. 

Given the factual underpinnings and finality of the arbitration award in favor of 

Mr. Williams, as confirmed by the Circuit Court of Kanawha County, Respondents' current 

arbitration demand is an impermissible collateral attack on the prior award and confirmation 

order entered by the Circuit Court of Kanawha County. If the circuit court's order below is 

affirmed, then a non-judicial arbitrator would be left to determine the effect, validity, and 

enforceability of the order of the Circuit Court of Kanawha County. Indeed, the arbitrator could 

essentially give no effect to that court's order and proceed anew with binding arbitration on the 

17 




same issues. If the arbitrator decides for whatever reason that he or she will not give effect to 

that order, then by pennitting the matter to proceed to arbitration, the circuit court below will 

have eviscerated the previous order from the Circuit Court of Kanawha County, leaving it 

entirely meaningless. Clearly this cannot stand. 

While courts may have occasion to vacate an arbitrator's award, no arbitrator 

should be permitted to nullify the order of the Circuit Court of Kanawha County, or any other 

court of this state. Permitting such an occurrence represents an improper abdication of the 

court's responsibilities, and jeopardizes the integrity and authority of the judicial system. Our 

judicial system is built on pillars of finality and integrity; if either one of those pillars crumbles, 

the entire system is jeopardized. See Paull v. Cook, 135 W. Va. 833, 840, 65 S.E.2d 750, 755 

(1951) (stating policy that the courts of this state will not tolerate actions that "destroy the 

finality ofjudgments and the integrity of [the judicial system]"); see also generally West Virginia 

Dep't of Transp., Div. of Highways v. Robertson, 217 W. Va. 497,506,618 S.E.2d 506, 515 

(2005) (discussing the integrity of the judicial process, respect for the judicial system, and legal 

principles protecting them); Clark v. Druckman, 218 W. Va. 427, 435, 624 S.E.2d 864, 872 

(2005) (discussing, in context of court's contempt power, importance of court being able to 

"vindicate its authority and protect its integrity") (quoting Levin, Middlebrooks, Mabie, Thomas, 

Mayes, & Mitchell, P.A. v. Us. Fire Ins. Co., 639 So. 2d. 606 (Fla. 1994)). 

3. 	 Whether an Arbitration Demand is a Collateral Attack on a 
Circuit Court Order Disposing of the Same Claims is a 
Threshold Issue that the Court Must Decide for Itself and that 
the Court may not Leave for the Arbitrator. 

Courts decide issues of whether any subsequent legal action is an impermissible 

attack on a prior court's order. Indeed, several courts granted injunctions to prohibit arbitration 

and prevent collateral attacks on prior orders. 
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In Oppenheimer & Co. v. Pitch, 129 A.D.3d 621 (N.Y. App. Div. 2015), a New 

York appellate court addressed whether the trial court properly granted a motion to compel 

arbitration. The appellate court unanimously reversed the trial court and held instead that the 

defendant's attempt to compel a second arbitration was an impermissible collateral attack on the 

first arbitration award. Id. at 622. Notably, the appellate court observed: 

Even if the client agreement compelling arbitration of "all 
controversies" between the parties demonstrates a clear intent to 
leave questions of arbitrability to the arbitrators, the question of 
whether a second arbitration proceeding is an impermissible 
collateral attack of an arbitration award in the first arbitration 
proceeding is not a question of arbitrability, but is a legal question 
to be determined by the court. Accordingly, the [trial] court erred 
in granting the motion to compel arbitration .... 

Id. (emphasis added). 

Similarly, the United States Court of Appeals for the Sixth Circuit also has 

affim1ed a district court's order enjoining arbitration. Decker v. Merrill Lynch, Pierce, Fenner 

and Smith, Inc., 205 F.3d 906 (6th Cir. 2000). In Decker, the court held that it would be 

Improper 

to allow [the party demanding a second arbitration] to arbitrate the 
very same claims that we have determined constitute an 
impermissible collateral attack when previously presented for 
adjudication by a court. [The demanding party] may not bypass 
the exclusive and comprehensive nature of the [Federal Arbitration 
Act] by attempting to arbitrate her claims in a separate second 
arbitration proceeding. 

Id. at 911. The court of appeals thus affirmed the district court's order enjoining the second 

arbitration. Id. 

Likewise, the United States Court of Appeals for the Ninth Circuit stated in no 

uncertain terms that "it is well settled that a party may not sit idle through an arbitration 

procedure and then collaterally attack that procedure on grounds not raised before the arbitrators 
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when the result turns out to be adverse." Marino v. Writers Guild ofAm., East, Inc., 992 F.2d 

1480, 1484 (9th Cir. 1993 ) (citation omitted). In that case, the court of appeals determined that a 

claim of arbitrator bias should have been raised during the arbitration proceeding, and was 

improperly raised in a collateral attack after an award against the complaining party. See id. 

Here, the circuit court failed to determine whether the Respondent's most recent 

arbitration attempt is a collateral attack on the Kanawha County Circuit Court's order. [J.A. 166

69, 178-79, 181-82, 191-94]. Instead, the circuit court vested an arbitrator with this 

responsibility. [J.A. 166-69,178-79,181-82,191-94]. Allowing the circuit court to abdicate its 

judicial role undermines the finality and legal effect of a prior circuit court's ruling. Therefore, 

this Court's intervention is necessary to prevent an arbitrator from deciding issues appropriately 

before the circuit court. 

B. 	 The Circuit Court Erred by Failing to Determine that Respondents 
Waived their Right to Pursue Claims in Arbitration. 

The circuit court also erred by failing to determine as a threshold matter that 

Respondents waived their right to pursue claims in arbitration. 

This Court held just this year that a party can waive a right to arbitration. Parsons 

v. Halliburton Energy Servs., Inc., 237 W. Va. 138, 785 S.E.2d 844, 848, 853 (2016). In 

Parsons, this Court explained: 

To establish waiver of a contractual right to arbitrate, the party 
asserting waiver must show that the waiving party knew of the 
right to arbitrate and either expressly waived the right, or, based on 
the totality of the circumstances, acted inconsistently with the right 
to arbitrate through acts or language. There is no requirement that 
the party asserting waiver show prejudice or detrimental reliance. 
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Id. Of particular importance in this case, this Court implicitly acknowledged in Parsons that a 

waiver of a right to pursue arbitration is a legal question for the court, not an issue to be referred 

to the arbitrator. See id. 7 

This Court's treatment of waiver in Parsons is consistent with other courts' 

decisions on the issue. At least four United States Circuit Courts of Appeals have held that it is 

for the courts-not the arbitrators-to decide whether a party has waived a right to pursue 

arbitration as a result of that party's prior conduct. See, e.g., Grigsby & Assocs., Inc. v. M Secs. 

Inv., 664 F.3d 1350, 1353-54 (l1th Cir. 2011) (collecting cases from the First, Third, and Sixth 

Circuits, and adopting the position of those courts that a party can waive a right to arbitration 

through conduct, and that such a question is for courts to decide, not to be referred to the 

arbitrator). 8 

By way of further example: one court found waiver where a party "waited more 

than two years after withdrawing its initial arbitration demand and more than three years after the 

action was commenced before renewing its demand for arbitration ....," Grenadeir Parking 

Corp. v. Landmark Assocs., 743 N.Y.S.2d 95, 96 (N.Y. App. Div. 2002); another court found 

waiver where a party defendant to a court action initially raised arbitration as an affirmative 

defense but did not thereafter consistently assert its right to have the matter disposed of in 

arbitration, Holm-Sutherland Co. v. Town ofShelby, 982 P.2d 1053 (Mont. 1999); another court 

7 This Court also implied just this year that, unless an agreement to arbitrate contained a 
delegation clause permitting the arbitrator to address threshold issues regarding the propriety of 
arbitrating any particular matter, it is the court that must evaluate and rule on such legal issues. 
See Schumacher Homes ofCircleville, Inc. v. Spencer, 237 W. Va. 379, 787 S.E.2d 650, 662-630 
(2016). 

8 There is lengthy but, for purposes of this case, irrelevant, subsequent history. Put 
simply, the circuit court denied rehearing, then remanded for a determination of waiver at the 
district court level, then affirmed the district court finding. See generally Grigs & Assocs., Inc. 
v. M Secs. Inv., 693 F.3d 1316 (l1th Cir. 2012) (remanding to district court), affirming after 
remand, 635 F. App'x 728 (lIth Cir. 2015). 
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found waiver where an employee filed an action and engaged in discovery for a year before 

filing an arbitration demand, Morgan Stanley & Co. v. Couch, 134 F. Supp. 3d 1215, 1229-31 

(E.D. Cal. 2015); see also Hiltt, Inc. v. Griffith, 386 N.E.2d 63, 66 (Ill. Ct. App. 1978) (finding 

waiver on issue of amount of damages where plaintiff demanded arbitration on damages after 

including prayer for damages in complaint and participated in six-day trial on merits); and yet 

another court found waiver where a party filed a complaint seeking damages and a jury trial, 

Riverside Pub. Co. v. Mercer Pub. LLC, 829 F. Supp. 2d 1017, 1020 (W.D. Wash. 2011). 

The decisions above show that courts have historically examined waiver of 

arbitration in the context of a party's decision to engage in litigation instead.9 But the courts, in 

so doing, have spoken more broadly of "conduct-based waiver," indicating that such waiver can 

occur outside the litigation context as well. Indeed, the rationale for courts deciding waiver by 

participation in litigation and the rationale for courts deciding waiver by Respondents' failing to 

prosecute claims in three separate proceedings related to arbitration is the same. In each case, 

the party waives a right by its conduct. 

In this case, the circuit court below failed to consider whether or not Respondents 

have waived their rights to pursue arbitration. [lAo 166-69, 178-79, 181-82,191-94]. As the 

case law demonstrates, this was a clear and reversible error. 

In addition, their claims to the contrary notwithstanding, Respondents simply 

have no claims left to assert that they have not already waived. The facts in this case are clear 

9 Mr. Williams has been unable to locate any cases where courts have found waiver under 
facts substantially similar to those in this case. This makes sense, given that it is probably 
extraordinarily uncommon for a party to file but then withdraw one arbitration demand, then fail 
to defend or otherwise appear in the other party's arbitration demand for expungement of the 
withdrawn claim, then enter an agreed order in a state court confirming the arbitration award in 
favor of the other party and expunging the withdrawn claim, and then-years later and with new 
counsel-file a new arbitration demand in a different forum, asserting the very same claim that 
was withdrawn and then expunged. 
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and not in dispute. Respondents filed a complaint in arbitration and then dismissed it shortly 

after filing. Respondents were made parties to Mr. Williams's arbitration demand for 

expungement. Respondents did not participate in the hearing on the merits or otherwise defend 

or pursue their claims against Mr. Williams. Respondents did not challenge the FINRA panel's 

award to Mr. Williams of expungement of his record, and did not challenge the underlying 

factual basis for the award. Respondents did not oppose the Circuit Court of Kanawha County's 

order confirming the award, and even made the order an agreed order. 

Respondents waived three times in two forums any right to pursue their claims. 

This much is clear. Accordingly, this Court should determine as a matter of law that 

Respondents have waived their right to pursue their claims in arbitration (or otherwise), reverse 

the circuit court's order dismissing the action, and remand for the circuit court to enter an order 

granting Mr. Williams's motion for a preliminary and permanent injunction. 

VIII. CONCLUSION 

Respondents' current arbitration demand constitutes an improper collateral attack 

on the prior arbitration award in favor of Mr. Williams, which is an issue of law for the court to 

decide. Respondents also have waived-three times in two forums-their claims in arbitration. 

Accordingly, this Court should reverse the circuit court's order denying Mr. Williams's motion 

for a preliminary and permanent injunction, compelling arbitration, and dismissing Mr. 

Williams's action, and should remand the matter to the circuit court for entry of an order 

granting Mr. Williams's request for a permanent injunction. 
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