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IN THE CIRCUIT COURT OF PUTNAM COUNTY, WEST VIRGINIA ''1 
JOHN D. WILLIAMS, 

Plaintiff, Civil Action No. 16·C·46 
~ 

v. Judge Phillip M. Stowers ~ ~ -g
';::. % -;;<! 

KENNETH L. TUCKER and ~ ~ ~ <e c, ~ 
DEBORAH A. TUCKER, ;;e 0 ~~ 

~ '9.'f'~ 
Defendants. -grn"e\ 

~ c: ..... 
-- ::4 ':;C.

ORDER r:a C) ~ 
o ~ rf) 

THIS MATTER comes before the Court on Plaintiff Jo1m D. Williams's motion for a - ~ 

preliminary and permanent injunction, and Defendant Ken11eth L. Tucker and Defendant 

Deborah A. Tucker's cross-motion to dismiss Plaintiff's complaint and compel arbitration. 

Having considered Plaintiff's motion and Defendants' cross·motion, the papers submitted 

respectively by the parties in support and opposition thereof, and the oral arguments of 

respective counsel in support oftheir positions, the Court finds as follows. 

Plaintiff proffered the following evidence: 

On or about February 3,2011, Defendants filed with the Financial 
Industry Regulatory Authority ("FINRA") an arbitration demand, 
seeking damages from PI aintiff arising out of Plaintiff's 
management of Defendants' investments (the "First Proceeding"). 
On or about March 22, 2011, Defendants withdrew their arbitration 
demand before Plaintiff answered. On March 31, 2011, Plaintiff 
filed an arbitration demand with FINRA, seeking expungement of 
Defendants' claims against Plaintiff (the "Second Proceeding"), 
Defendants were properly served, consented to FINRA's 
jurisdiction, and indicated they did not oppose expungement of 
their claims from Plaintiff s record. On October 14, 2011, the 
FINRA arbitration panel held a hearing, at which Defendants had 
the opportunity to be present but chose not to be. After the 
hearing, the FINRA arbitration panel recommended expungement 
of the First Proceeding, and all complaints arising from the First 
Proceeding, from Plaintiff's record, finding that "[t]he claim, 
allegation, or infonnation [by/of/from Defendants against Plaintiff] 
is factually impossible or clearly erroneous." Plaintiff applied to 
the Circuit Court ofKanawha County, West Virginia (the "Third 
Proceeding," together with the First Proceeding and the Second 
Proceeding, the "Pdor Proceedings"), for confirmation ofFINRA's 
arbitration award in favor ofPlaintiff in the Second Proceeding. 
Defendants did not file a responsive pleading in the 111ird 



Proceeding, but consented to an agreed order granting the 
application. The Circuit Court of Kanawha County entered the 
agreed order, which confirmed the arbitration award in favor of 
Plaintifffn the Second Proceeding. On or about January 10,2016, 
Defendants flIed an arbitration demand with the American 
Arbitration Association (the "Fourth Proceeding"). The Fourth 
Proceeding involves the same claims of Defendants that were at 
issue in the Prior Proceedings. 

The Court accepted Plaintiffs proffer. However, the Court finds it unnecessary to 

consider the proffered evidence because the Court's conclusions oflaw are dispositive of this 

matter. 

Currently there is an arbitration demand pending before the American Arbitration 

Association between the Defendants (Claimants in the arbitration proceeding) and Plaintiff 

(Respondent in the arbitration proceeding). Plaintiff argues that the current arbitration 

proceeding is barred due to the Prior Proceedings, based on the legal principles ofwaiver, res 

judicata, collateral estoppel, and judicial estoppel. Defendants argue that even if true, such 

defenses are a matter for determination by the arbitrator and not for this Court. 

The Court agrees with Defendants and makes the following conclusions of law: 

A. The Federal Arbitration Act ("FAA") creates a body of federal law governing 

arbitrability which is applicable in both state and federal courts. See Buckeye Check Cashing, 

Inc. v. Cardegna, 546 U.S. 440, 445, 126, S.Ct. 1204 (2006). Thus, unless the agreement 

provides otherwise, all questions as to interpretation and enforceability of arbitration agreements 

are detennined by federal standards. Buckeye Check Cashing, 546 U.S. at 445. 

B. In ruling on the motion to compel arbitration, the court should not address the 

merits of the underlying dispute. See Zurich American Ins. Co. v. Watts Industries, Inc" 466 

FJd 577, 581 (7th Cir. 2006). The party resisting arbitration bears the burden of proving that the 

claims at issue are not suitable for arbitration. See Green Tree Fin'} Corp.-Alabama v. Randolph, 

531 U.S: 79,91, 121 S.Ct. 513 (2000). 

C. The United States Court of Appeals for the Fourth Circuit, the Federal Circuit in 

which this State lies, has held that "the question of the preclusive effect of [a prior] arbitration 



~ .· 


award is itself arbitrable." Little Six Corp. v. United Mine Workers, Local Union No. 8332, 701 

F.2d 26, 29 (4th Cir. Va. 1983). 

D. The Court "need not, and should not, reach the question of the [prior] 

arbitration's present effect." Little Six Corp, 701 F.2d at 29 (emphasis added). See also Kris

Beth. Inc. v. District 17, United Mine Workers, 786 F.2d 1154 (4th Cir. W. Va. 1986) (liThe res 

judicata effect of a prior arbitration is an issue itself for arbitration and not for the court to 

determine. In Clinchfield II, this court noted that 'insuring uniformity of arbitral decisions is not 

a compelled function ofjudicial review' and that the application of stare decisis is limited to 

'authoritative judicial decision ...."') (citations.omitted); United Transp. Union v. Norfolk & 

W. R. Co., 754 F.2d 525, 526 (4th Cir. W. Va. 1985) ("The district court, in granting summary 

judgment for the N & W, properly ruled that the question of whether the Board 2579 award had 

precedential value and controlled similar future claims was an arbitrable question."); Dist. 17, 

UMW v. E. Associated Coal Corp., 2006 U.S. Dist. LEXIS 67151, *20 (S.D. W. Va. 2006) ("As 

noted by our court of appeals, the preclusive effect of a prior arbitral award is itself a question 

for the arbitrator."); E. Associated Coal Corp. v. Dist. 17. United Mine Workers of America, 

2004 U.S. Dist. LEXIS 22700, *20-21 (S.D. W. Va. 2004) ("The Fourth Circuit ultimately 

Qoncluded that "there is solid, well-reasoned case law holding that the preclusive effect of a prior 

arbitral award is itself a question for arbitration." Id. at 29."); Storck Baking Co. v. Bakers Local 

57,847 P. Supp. 43, 44 (S.D. W. Va. 1994) ("Whether Storckls duty to arbitrate in this instance 

was discharged when the union withdrew the grievance is an issue to be determined not by the 

Court, but by the arbitrator."). 

E. All of Plaintiffs claims and defenses are for the arbitrator - and not this Court-

to decide. 

F. Plaintiffs argument that the previous arbitration award was judicially confinned 

does not alter this conclusion. Citigroup, Inc. v. Abu Dhabi Inv. Auth., 776 F.3d 126 (2d Cir. 

2015); Emplrs. Ins. Co. of Wausau v. OneBeacon Am. Ins. Co., 744 F.3d 25, 28-29 (1st Cir. 

2014); Chiron Corp. v. Ortho Diagnostic Sys.,Inc., 207 F.3d 1126 (9th Cir. 2000). 

Accordingly, this Court holds that disposition of any defenses and claims, should Plaintiff 

raise them, must be made by the arbitrator in the Fourth Proceeding. 



Accordingly. IT IS HEREBY ORDERED that: 

Plaintiff John D. Williams shall participate in the pending arbitration proceeding before 

the American Arbitration Association, and Plaintiff's action is hereby dismissed in its entirety. 

Plaintiff's motion is denied in its entirety and Defendants' cross-motion is granted to the extent 

that the instant action is dismissed and Plaintiffis hereby ordered to participate in the pending 

arbitration proceeding. 

The Court directs that this Order be FINAL and finds the Order appealable with no just 

reason for delay under Rule 54(b) of the West Virginia Rules of Civil Procedure. 

The Court notes the objection and exception of the Plaintiff to the ruling. 

The Clerk is directed to send certified copi 

Prepared by: 

. Atkins 0NV #8960) 
llsel for Defendants 

Atkins & Ogle Law Offices, LC 
Post Office Box 300 
105 River Vista Drive 
Buffalo, West Virginia 25033 
(304) 937-4919 ext. 104 
(304) 937-4986 fax 
jatkins@atkinsoglelaw.com 
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