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III. PETITIONERS' ASSIGNMENTS OF ERROR 

1. The Circuit Court erred by failing to apply the clear and unambiguous terms of 
the Lease Agreement which authorizes Danny Webb Construction, Inc. ("Webb Construction") 
to operate an injection well on the leased premises. 

2. The Circuit Court erred by finding that the Lease Agreement required Webb 
Construction to drill an oil or natural gas well on the leased premises before Webb 
Construction's right to utilize the leased premises for injection well purposes was triggered. 

3. The Circuit Court erred by finding that North Hills Group, Inc. ("NHG") had a 
right to unilaterally terminate the Lease Agreement despite the complete absence of a 
termination provision of any kind in the Lease Agreement. 

4. The Circuit Court erred by failing to even address the estoppel effect ofNHG's 
acceptance of Injection Rental payments from Webb Construction for years prior to the 
purported termination of the Lease Agreement. 

5. The Circuit Court erred by disregarding the uncontroverted testimony of the West 
Virginia Department of Environmental Protection and finding that Webb Construction's 
operation on the leased premises constitutes a nuisance and has the possibility to constitute a 
threat to public health and safety. 

6. The Circuit Court erred by relying on extrinsic evidence to interpret the language 
of the Lease Agreement despite the finding by the Circuit Court that the terms of the Lease 
Agreement are clear and unambiguous. 

7. The Circuit Court erred by relying on irrelevant, inadmissible, hearsay and 
opinion testimony when formulating its Order. 

8. The Circuit Court erred by finding, despite a complete lack of evidence, that the 
corporate veil of Webb Construction should be pierced to impose personal liability on Webb 
Construction's shareholder, Danny E. Webb. 

9. The Circuit Court erred by granting an injunction prohibiting Webb Construction 
from exercising its rights under the Lease Agreement on the leased premises. 
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IV. STATEMENT OF THE CASE 


Procedural History 


On January 15,2016, Respondent North Hills Group, Inc. (NHG), filed its "Petition for 

Declaratory Relief& Verified Petition for lrifunctive Relief' against Petitioners Danny Webb and 

Danny Webb Construction, Inc. (DWC), in the Circuit Court of Fayette County, being Fayette 

County Civil Action No. 16-C-9 and with the Honorable Paul M. Blake, Jr., presiding. On May 

12, 2016 and May 17, 2016, the Circuit Court conducted evidentiary hearings on the Petition. At 

the conclusion of the May 17, 2016, the Circuit Court directed the parties to submit proposed 

Orders for this matter. On June 7, 2016, the Circuit Court entered an "Order granting the 

Petitionfor Declaratory Relief& Verified Petitionfor injunctive reliefand denying the Motion to 

dismiss." On July 6, 2016, Petitioners filed their Notice of Appeal, being 16-0640. 

Statement of Facts 

Petitioner North Hills Group, Inc. (NHG), is a West Virginia corporation, doing business 

in the areas of real estate, rental and leasing, with its principal place of business in Oak Hill, 

Fayette County, West Virginia. Pg. 15 (Petition at '1) and Pg. 1 (Order at '1). 

Respondent Danny Webb is a resident of Wyoming County, West Virginia and he is the 

owner & operator ofRespondent Danny Webb Construction, Inc. (DWC). Pg. 16 (Petition at '2) 

and Pg. 2 (Order at '2). Respondent DWC is a West Virginia corporation, now doing business 

in the area of transportation and warehousing of water and fracking fluid waste disposal, with its 

principal place of business in Lochgelly, Fayette County, West Virginia. Pg. 16 (Petition at '3) 

and Pg. 2 (Order at '3). Danny Webb exercises dominion and control over DWC such that there 

is a unity of interest and ownership that the separate personalities of Danny Webb and DWC no 

longer exist (a disregard of formalities requirement) and an inequitable result would occur if the 
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acts or omission alleged herein are treated as those of DWC alone (a fairness requirement). 

Therefore, there is sufficient evidence to pierce the corporate veil of Danny Webb regarding all 

allegations in this civil action and the Respondents have joint and several liability to NHG. Pg. 

16 (Petition at ~4) and Pg. 2 (Order at ~4) and see also Pgs. 321-357 & 390-411 (May 12 & 17, 

2016 hearing transcripts (testimony of Danny Webb». 

On August 1, 1975, NHG purchased approximately 3,294 acres in the Plateau Tax 

District, Fayette County, West Virginia, as indicated in a Deed recorded in the Fayette County 

Clerk's Office at Deed Book 337, Page 333. Pg. 16 (Petition at ~5), Pg. 2 (Order at ~5) and Pgs. 

25-31 (NHG Deed, attached to the Petition as "Exhibit 1 "). 

Notwithstanding, on April 17, 2008, NHG entered into an agreement with Respondents 

Danny Webb and DWC, to lease oil and gas production well, API No. 019-00508 (Well 508 -

NHG 1A well), to DWC which is recorded in the Fayette County Clerk's Office at Deed Book 

638, Page 603. Pg. 16 (Petition at ~6), Pg. 2 (Order at ~6), Pgs. 42-54 (NHG-DWC Oil and Gas 

Lease attached to the Petition as "Exhibit 3") and Pgs. 435-446 (Hearing Exhibit 1). 

In particular, this lease states: 

Lessor . . . does hereby grant . .. unto said Lessee the lands 
hereinafter described/or the purpose o/prospecting, exploring by 
geophysical and other methods, drilling both vertically and 
horizontally, mining, operating for, producing and storing oil 
and/or natural gas and/or coalbed methane (hereinafter along with 
natural gas collectively called and included in the word "gas"), or 
all three, including, but not as limitation, casinghead gas, 
casinghead gasoline, gas-condensate (distillate), coalbed methane 
and any substance, whether similar or dissimilar, produced in a 
gaseous state . . . which are necessary to produce, save, store and 
take care of said oil and gas, and the further exclusive right to 
inject air, gas, water, salt water, brine and other fluids from any 
sources into the subsurface strata and any and all other rights and 
privileges necessary, incident to, or convenient for the 
economical operation 0/ said land, alone or jointly with 
neighboring land, for the production, saving, storing and taking 
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care ofoil and gas and the injection of air, gas, water brine and 
other fluids into the subsulface strata .... Pg. 3 (Order at '7) 
and Pgs. 435-6 (Hearing Exhibit 1 at pgs. 1 and 2 (emphasis 
added)). 

* * * 
... If, after the expiration of the primary term of this lease, 

and, if extended under the option set out below, after the expiration 
of the four year extended primary term, production from the above 
described land should cease, this lease shall not terminate if lessee 
is then prosecuting drilling operations, or within 60 days after each 
such cessation of production commences drilling operations, and 
this lease shall remain in force so long as such operations are 
continuously prosecuted with diligence and dispatch, and if 
production results therefrom, then as long thereafter as oil or gas is 
produced from the described land. 

In addition, the Lessee is granted the option to extend this 
lease for an additional term of four (4) years by prepaying the 
prescribed delay rental covering such four (4) year option period .. 

Pg. 3 (Order at '7) and Pg. 437 (Hearing Exhibit 1 at pg. 3). 

* * * 
14. Lessee is further granted the right to inject salt 

water or brine in any new well or wells drilled or located upon the 
leased premises which prove unproductive of oil and or gas and/or 
coalbed methane in addition to the lessee's existing licensed salt 
brine disposal wells. . .. Pgs. 3-4 (Order at '7) and Pg. 444 
(Hearing Exhibit 1 at pg. 11). 

15. . ... This lease shall not be terminated in whole or 
in part, nor lessee held liable in damages, because of a temporary 
cessation of production or of drilling operations due to 
breakdown of equipment or due to the repairing of a well or wells, 
or because of failure to comply with any of the express provisions 
or implied covenants of this lease if such failure is the result of the 
exercise of governmental authority, war, armed hostilities, lack of 
market, act of God, strike, civil disturbance, fire, explosion, flood 
or any other cause reasonably beyond the control of lessee. Pg. 4 
(Order at '7) and Pg. 445 (Hearing Exhibit 1 at pg. 12). 

NHG and Webb were involved in the negotiations which resulted in a 2002 property sale 

and the 2008 lease to Danny Webb Construction, Inc. Pg.4 (Order at '8) and Pgs. 371-3 (May 
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17,2016, hearing transcript at pgs. 9:8-11:24). Mr. Webb's attorney drafted the deed and the 

lease. Id. NHG entered into these transactions for the primary purpose of earning royalties from 

oil and gas exploration activities. Pg. 4 (Order at 18) and Pgs. 408-9 (May 17, 2016, hearing 

transcript at pgs. 46:9-47:9 (testimony of Danny Webb)). The understanding, at the time of the 

execution of the deed and lease, was that in the event the oil and gas wells proved unproductive 

Mr. Webb then had a limited right to inject into the wells, but only salt water and brine and only 

if oil and gas became unproductive. Mr. Webb never indicated to Mr. Mooney that frack fluid 

waste would be injected into the wells. Pg. 4 (Order at 18) and Pg. 408-9 (May 17, 2016, 

hearing transcript at supra). Had Mr. Webb indicated such an intention, NHG would have never 

recommended entering into the deed or the lease. 

After the execution of the lease, Mr. Webb never informed NHG that he had conducted 

any exploration activities whatsoever and Mr. Webb never informed NHG that he had 

determined the well to be a dry hole. Mr. Webb never attempted to put the NHG lA well into 

production as was contemplated by the lease. In 2015, NHG learned, for the first time, that 

DWC had injected frack fluid waste into the wells described in both the deed and the lease. 

Current NHG President Patricia Hamilton learned of the frack fluid waste injection on the NHG 

property after following-up on testimony she heard at a Fayette County Commission meeting 

that she had attended as part of her regular duties as President. Pg.4 (Order at 18) and Pg. 271-2 

(May 12, 2016, hearing transcript at Pgs. 16:16-17:15 (testimony of Patricia Hamilton)). Ms. 

Hamilton testified that, during her tenure as NHG President, she has not found any evidence, 

including permitting, of exploration on the subject property. Pg. 4 (Order at 18), Pgs. 279-81 

(May 12, 2016, hearing transcript at pgs. 24:8-26:13) and Pgs. 372 & 374 (May 17, 2016, 

hearing transcript at pgs. 10:10-18 & 12:1-23). 
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Prior to the inception of the 2008 NHG-DWC lease, DWC made efforts to develop a 

natural gas well on the subject property, but those efforts were unsuccessful. Pg. 5 (Order at ~9), 

Pgs. 55-116, 315-346, 736-791 &792 (WVDEP Permit Records for Well 508 (NHG lA well), 

attached to the Petition as "Exhibit 4" and Hearing Exhibits 7 and 8) and Pgs. 406-9 (May 17, 

2016, hearing transcript at pgs. 44:22-47:9 (testimony of Danny Webb)). In pertinent part, the 

NHG-DWC lease provided that DWC again would undertake operations to explore for oil and 

gas. However, West Virginia Department of Environmental Protection (WVDEP) records of oil 

and gas permits indicate that, after the execution of the NHG-DWC lease (Pgs. 42-54 - Exhibit 3 

& Pgs. 435-446 - Hearing Exhibit 1) and with respect to Well 508, DWC failed to obtain a new 

permit for exploration of oil and gas and failed to undertake any exploration for oil and gas. Pg. 

5 (Order at ~9), Pgs. 55-116 (Exhibit 4), Pgs. 736-791 (Hearing Exhibit 7 (excerpt of permit)) 

and Pg. 792 (Exhibit 8 (permit application)) and Id. l 

WVDEP records of oil and gas pemrits indicate that on September 29, 2008, about five 

(5) months after the inception of the subject lease, DWC obtained a permit to use Well 508 

(NHG lA well) as an injection well for the underground storage of waste from hydraulic 

fracturing operations. Pgs. 5-6 (Order at ~ 10), Pgs. 55-116 (Exhibit 4 at 09/2912008 UIC 

Permit), Pgs. 456-63 (Hearing Exhibit 7) and Pgs. 464-714 (Hearing Exhibit 8), Pgs. 792 

(Hearing Exhibit 11), Pgs. 312-20 (May 12, 2016, hearing transcript at pgs. 57:23-65:7 (Terry 

Wayne Urban)), Pgs. 321-57 (May 12, 2016, hearing transcript at pgs. 66-102 (Danny Webb)) 

and Pgs. 406-9 (May 17,2016, hearing transcript at pgs. 44:22-47:9 (Danny Webb)). 

WVDEP records of oil and gas permits indicate that since 2012, DWC utilized Well 508 

(NHG IA well) as an injection well for the underground storage of waste from hydraulic 

I The Circuit Court noted that during the May 17, 2016, hearing Petitioners adduced a surface owner 
waiver (petitioners' Exhibit 2) signed by a NHG official. However this surface owner waiver was for a different 
well, not the NHG lA well which is the subject matter ofthis case. Pg. 9 (Order at ~19, ft. nt. 3). 
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fracturing operations. Pg. 6 (Order at ~ 11), Pgs. 117-129 (Well 508 UIC Injection Records, 

attached to the Petition "Exhibit 5"), Pgs. 456-714 (Hearing Exhibits 7 & 8), Pg. 792 (Hearing 

Exhibit 11), Pgs. 312-20 (May 12, 2016, hearing transcript at pgs. 57:23-65:7 (testimony of 

Terry Wayne Urban)), Pgs. 321-357 May 12,2016, hearing transcript at pgs. 66-102 (testimony 

ofDanny Webb)) and Pgs. 406-9 (May 17,2016, hearing transcript at pgs. 44:22-47:9 (testimony 

of Danny Webb)). 

Importantly, a review of WVDEP records indicates that DWC failed to comply with or 

breached the terms of the NHG-DWC lease (Pgs. 42-54, Petition Exhibit 3 & Pgs. 435-446, 

Hearing Exhibit 1) because DWC commenced underground injection activities without first 

conducting exploration activities as required by the clear and unambiguous language of the lease. 

Pg. 7 (Order at ~15), Pgs. 42-54 (Petition Exhibit 3), Pgs. 55-116 (Petition Exhibit 4), Pgs. 117

129 (Petition Exhibit 5), Pgs. 456-714 (Hearing Exhibits 7 & 8) and Pg. 792 (Hearing Exhibit 8). 

In fact, WVDEP inspector Terry Wayne Urban testified that since 2008, DWC never applied for 

a permit for exploration of the NHG site as required by the lease. Pgs. 312-20 (May 12, 2016, 

hearing transcript at pgs. 57:23-65:7) and Pgs. 380-5 (May 17, 2016, hearing transcript at pgs. 

18:7-23:10). 

In addition, a review of WVDEP records indicates that DWC failed to comply with or 

breached the terms of the NHG-DWC lease (Pgs. 42-54, Petition Exhibit 3 & Pgs. 435-446, 

Hearing Exhibit 1) because DWC injected fluids other than salt water, namely waste from 

hydraulic fracturing operations, into Well 508 (NHG lA well). Pg. 7 (Order at ~16), Pgs. 42-54 

(Petition Exhibit 3), Pgs. 55-116 (Petition Exhibit 4), Pgs. 117-129 (Petition Exhibit 5) Pgs. 456

714 (Hearing Exhibits 7 & 8) and Pg. 792 (Hearing Exhibit 8). 
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According to Mr. Urban, he is familiar with the site and DWC's operation and been 

assigned to the site for the past five or six years. Pgs. 7-8 (Order at ~17), Pgs. 298-9 (May 12, 

2016, hearing transcript at pgs. 43:24-44:23 & 52:16-54:23). Mr. Urban acknowledged that 

fracking fluids are used in the well completion process and as a result, fluids flow back from the 

well and these fluids then must be controlled either in a pit or tank, but he did not know if flow 

back fluids are being injected into the North Hills lA well. Pgs. 301-2 (Jd. at pgs. 46:14-47:3) 

and Pgs. 380 (May 17, 2016, hearing transcript at pg. 18:7-10). Mr. Urban understood that 

fluids, from some type of well, were being injected into the NHG lA well which would include 

something in addition to salt. Pgs. 376-7 (May 17,2016, hearing transcript at pgs. 14:22-15:13). 

Mr. Urban also testified that he has never reviewed any of the affluent testing for the DWC well. 

Pg. 302 (May 12,2016, hearing transcript at pg. 47:7-9). Mr. Urban, in reviewing West Virginia 

Code of Regulations §35-8-9.l.b.3 and §35-8-11.l.d, agreed that there are differences between 

"hydraulic fracturing activities" and ''produced water." Pgs. 303-6 (Id. at pgs. 48: 18-51 :3). 

Pursuant to West Virginia Code of Regulations §35-8-11.1.d, once a well is complete and put 

into production, there is a clear distinction between ''produced water" and ''flow back water." 

Pgs. 303-6 (Jd.) Mr. Urban also acknowledged that the OSHA definition of the term "brine" 

indicated that it is "water that has a quantity ofsalt, especially sodium chloride, dissolved in it; 

salt water." Pgs. 306 (Jd. at pg. 51 :17-22) and Pgs. 376 (May 17, 2016, hearing transcript at pg. 

14:15-21). 

Respondent Danny Webb denies the regulatory distinction between the terms ''produced 

water" and "completion fluids" which he believes are the same thing, despite the aforementioned 

regulations. Pgs. 8-9 (Order at ~18), Pgs. 321-357 (May 12, 2016, hearing transcript at pgs. 66

102) and Pgs. 408-9 (May 17,2016, hearing transcript at pgs. 46:14:47:9). Mr. Webb claims that 
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he injects what DWC's permit allows him to inject from the pits on his property to the NHG lA 

well? The analytical data, which is part of the permit application (Pgs. 464-714, Hearing 

Exhibits 7 & 8), indicates that diesel range organics, oil range organics, xylene and toluene are 

being injected into the NHG 1A well. Mr. Webb testified that he does not check whether there is 

anything other than salt water in the samples he sends to the WVDEP. Pgs. 403-404 & 410-1 

(May 17,2016, hearing transcript at pgs. 41:23-42:22 & 48:9-49:14). According to Mr. Webb, 

the Petitioners have a right to inject after the NHG 1A well is determined to be a dry hole and 

even if there is no exploration, then they still can inject into the well. Pgs. 321-57 (May 12, 

2016, hearing transcript at pgs. 66-102). Mr. Webb did not know how many gallons have been 

injected into the NHG lA well. Pg. 406 (May 17, 2016, hearing transcript at pg. 44:14-21). 

Importantly, Mr. Webb acknowledged that the WVDEP records indicate that since 2008, he has 

not made any attempts to make NHG lA well a production well which was the goal of the lease, 

rather the records indicate he only made attempts to convert the well into an injection well. Pgs. 

406-409 (May 17,2016, hearing transcript at pgs. 44:22-47:9). 

Furthermore, after learning of the frack fluid waste injection on the NHG property and 

not finding any evidence, including permitting, of exploration on the subject property, Ms. 

Hamilton sent a lease termination letter, served by Certified United States Mail, on DWC and 

Mr. Webb. See ld., Pgs. 279-81 (at Pgs. 24:8-26:13) and Pgs. 372-4 (May 17, 2016, hearing 

transcript at pg. 10:10-18 & 12:1-23). In this lease termination letter, Ms. Hamilton, informed 

DWC that NHG considered the NHG-DWC lease to be terminated because DWC failed to 

comply with the terms of the NHG-DWC lease. Pg. 9 (Order at ~19), Pgs. 137-8 (NHG 

termination letter, attached to the Petition as "Exhibit 8") and Pgs. 447-9 (Hearing Exhibit 3). 

2 Mr. Webb testified that the idea oftuming NHG 1A well into an injection well came from the WVDEP. 
Pg. 391 (May 17, 2016, hearing transcript at pg. 29:2-9). 
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Ms. Hamilton, in order to halt DWC's permit for the site, also sent a letter to the WVDEP 

clarifying the fact that she terminated the lease with DWC. Id. and Pgs. 288-90 (May 12,2016, 

hearing transcript at pgs. 33:2-35:15). Ms. Hamilton testified that since there never was any 

drilling operation on the property, she could terminate the lease. Id. Before this time, Ms. 

Hamilton acknowledged that lease payments had been accepted from DWC, but she explained 

that NHG was unaware ofDWC's activities which had nothing to do with oil and gas production 

as required by the lease. Pgs. 291-4 (May 12,2016, hearing transcript at pgs. 36:20-39:24). 

v. SUMMARY OF ARGUMENT 

The Circuit Court correctly granted Respondent NHG's Petition for declaratory 

judgement action, it did not abuse its discretion in granting injunctive relief to Respondent and it 

correctly denied Petitioners' Motion to dismiss. In reviewing the lease as a whole, the lease is 

clear, Petitioners were to attempt production of the NHG 1A well before converting the well into 

an injection well and then, if the well proved to be unproductive, they only were allowed to 

inject salt water, brine or other fluids related to gas production into the well. Petitioners seize on 

the lease phrase "other fluids from any source" as the basis for its plenary right to inject any 

permissible substance into the NHG 1A well. However, when analyzing the release as a whole, 

this particular lease phrase pertains solely to production and exploration activities and does not 

give an unequivocal right to inject any permissible substance into the well. The weight of the 

evidence established that, by the clear and plain terms of the lease, Petitioners failed to abide by 

their obligations and the agreement authorized Respondent to terminate the lease. The Circuit 

Court determined that Respondent was entitled to a declaration for termination of its oil and gas 

lease with Petitioners because Petitioners failed to abide by or breached the terms of the lease 

and Respondent also was entitled to injunctive relief to halt Petitioners' activities on the subject 
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property. The lease between Respondent and Petitioners was terminated in accordance with 

Respondent's lease termination letter and that Petitioners' activities should cease on the property. 

These decisions were not an abuse of discretion, they were not erroneous and this Court should 

affirm them. 

VI. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Based upon the assignments of error set forth by Petitioners, counsel for Respondent 

NHG believe that oral argument is unnecessary under Rule 18(a)(4) of the West Virginia Rules 

of Appellate Procedure because the facts and legal arguments are presented adequately in the 

briefs and record on appeal and the decisional process would not be aided significantly by oral 

argument. However, if this Court determines that oral argument is appropriate, in accordance 

with Rules 19 and 20 of the West Virginia Rules of Appellate Procedure, then oral argument 

should be limited to twenty (20) minutes. 

VII. STANDARD OF REVIEW 

With respect to entry of a declaratory judgment, "[a] circuit court's entry of a declaratory 

judgment is reviewed de novo." Cox v. Amick, Syl. Pt. 3, 195 W. Va. 608, 466 S.E.2d 459 

(1995). As this Court explained in Cox v. Amick, "because the purpose of a declaratory 

judgment action is to resolve legal questions, a circuit court's ultimate resolution in a declaratory 

judgment action is reviewed de novo." ld., 195 W. Va. at 612,466 S.E.2d at 463. However, this 

Court also noted that "any determinations of fact made by the circuit court in reaching its 

ultimate resolution are reviewed pursuant to a clearly erroneous standard." Mountain Lodge 

Ass'n v. Crum & Forster lndem. Co., 210 W. Va. 536, 545, 558 S.E.2d 336,345 (2001) (quoting 

Cox, 195 W.Va. at 612,466 S.E.2d at 463). 
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Furthermore, with respect to injunctions, this Court has held that "[i]n reviewing the 

exceptions to the fmdings of fact and conclusions of law supporting the granting of a temporary 

or preliminary injunction, we will apply a three-pronged deferential standard of review. We 

review the final order granting the temporary [preliminary] injunction and the ultimate 

disposition under an abuse of discretion standard, West v. National Mines Corp., 168 W. Va. 

578, 590, 285 S.E.2d 670, 678 (1981), we review the circuit court's underlying factual findings 

under a clearly erroneous standard, and we review questions of law de novo. Syllabus Point 4, 

Burgess v. Porterfield, 196 W. Va. 178, 469 S.E.2d 114 (1996). Syl. pt. 1, State v. Imperial 

Marketing, 196 W. Va. 346,472 S.E.2d 792 (1996). Accord, State ex rei. United Mine Workers 

ofAmerica, Local Union 1938 v. Waters, 200 W. Va. 289, 296, 489 S.E.2d 266, 273 (1997)." 

Camden-Clark Memorial Hasp. Corp. v. Turner, Syl. Pt. 1, 212 W.Va. 752, 575 S.E.2d 362 

(2002). 

In order to determine whether a Circuit Court has exceeded the bounds of its discretion in 

issuing the injunction, this Court must also examine the overall circumstances of the case and 

whether that court has made an attempt to balance the requisite factors: 

The granting or refusal of an injunction, whether 
mandatory or preventive, calls for the exercise of sound judicial 
discretion in view of all the circumstances of the particular case; 
regard being had to the nature of the controversy, the object for 
which the injunction is being sought, and the comparative hardship 
or convenience to the respective parties involved in the award or 
denial of the writ. Camden-Clark Memorial Hasp. Corp. v. 
Turner, at Syl. Pt. 2 (citing Syl. pt. 4, State ex rei. Donley v. Baker, 
112 W. Va. 263, 164 S.E. 154 (1932); Accord, Jefferson Cty. Bd. 
of Educ. v. Jefferson County Educ. Ass'n, 183 W. Va. 15, 393 
S.E.2d 653 (1990); State ex reI. East End Assoc. v. McCoy, 198 W. 
Va. 458, 481 S.E.2d 764 (1996». 

In making this "balancing" inquiry, this Court has followed the lead of the Fourth Circuit 

Court of Appeals: 
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Under the balance of hardship test the [lower] court must 
consider, in "flexible interplay," the following four factors in 
determining whether to issue a preliminary injunction: (1) the 
likelihood of irreparable harm to the plaintiff without the 
injunction; (2) the likelihood of harm to the defendant with an 
injunction; (3) the plaintiffs likelihood of success on the merits; 
and (4) the public interest. Jefferson County Bd. of Educ. v. 
Jefferson County Educ. Ass 'n, 183 W. Va. 15,24, 393 S.E.2d 653, 
662 (1990) (quoting Merrill Lynch, Pierce, Fenner & Smith, Inc. 
v. Bradley, 756 F.2d 1048, 1054 (4th Cir.1985) (citation omitted)) 
(additional citations omitted); Camden-Clark Memorial Hosp. 
Corp. v. Turner, 212 W.Va. at 756-7,575 S.E.2d at 366-7. 

VIII. ARGUMENT 

1. The Circuit Court correctly applied the clear and unambiguous terms of the 

Lease Agreement which did not authorize Webb Construction to operate an injection well 

on the leased premises. 

The Circuit Court determined that the unambiguous language in Sections 2, 14 and 15 of 

the NHG-DWC lease clearly states that DWC only may use Well 508 (NHG lA well) as an 

injection well in the event that exploration efforts revealed Well 508 to be a "dry hole." Pg. 6 

(Order at ~12), Pgs. 42-54 & 435-446 (Petition Exhibit 3 and Hearing Exhibit 1). The Circuit 

Court also determined that the unambiguous language in Sections 2, 14 and 15 of the NHG-

DWC lease clearly states that DWC only may inject salt water into Well 508 (NHG lA well). 

See Pg. 6 (Order at ~13), Pgs. 42-54 & 435-446 (Petition Exhibit 3 and Hearing Exhibit 1). As 

such, the explicit terms of the lease indicate that the purpose of the lease was for production, not 

frack waste injection unrelated to production. 

Notwithstanding, the WVDEP records indicated that DWC commenced underground 

injection activities without first conducting exploration activities as required by the clear and 

unambiguous language of the lease. Pg. 7 (Order at ~15) and Pgs. 42-129 (Petition Exhibits 3,4, 

& 5), Pgs. 464-714 (Hearing Exhibits 7 & 8) and Pg. 792 (Hearing Exhibit 11). In fact, Mr. 
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Urban testified that since 2008, DWC never applied for a permit for exploration of the NHG site 

as required by the lease. Pg. 312-20 (May 12, 2016, hearing transcript at pgs. 57:23-65:7) and 

Pgs. 380-5 (May 17, 2016, hearing transcript at pgs. 18:7-23:10). The WVDEP records also 

indicate that DWC injected fluids other than salt water, namely waste from hydraulic fracturing 

operations, into Well 508 (NHG lA well). Pg. 7 (Order at ~16) and Pgs. 42-54 & 435-446 

(Petition Exhibit 3 & Hearing Exhibit 1), Pgs. 55-116 (Petition Exhibit 4), Pg. 55-116 (Petition 

Exhibit 5), Pgs. 464-714 (Hearing Exhibits 7 & 8) and Pg. 792 (Hearing Exhibit 11). 

Importantly, Mr. Webb acknowledged that the WVDEP records indicate that since 2008, he has 

not made any attempts to make NHG lA well a production well which was the goal of the lease, 

rather the records indicate he only made attempts to convert the well into an injection well. Pgs. 

8-9 (Order at ~18), Pgs. 404-9 (May 17,2016, hearing transcript at pgs. 44:22-47:9). As such, 

Petitioners cannot argue that the 508 well proved unproductive, as suggested in their brief (at pg. 

8), when they never even applied for a permit to attempt gas production as was required by the 

lease. 

In reviewing the lease as a whole, the lease is clear, Petitioners were to attempt 

production of the NHG lA well before converting the well into an injection well and then, if the 

well proved to be unproductive, they only were allowed to inject salt water, brine or other fluids 

related to gas production into the well. Huddleston v. Mariotti, 143 W.Va. 419, 102 S.E.2d 527 

(1958). Petitioners merely seize on the lease phrase "other fluids from any source" as the basis 

for its plenary right to inject any permissible substance into the NHG lA well. However, when 

analyzing the lease as a whole, this particular lease phrase pertains solely to production and 

exploration activities and does not give an unequivocal right to inject any permissible substance 

into the well. Furthermore, the adduced evidence indicated that unknown fluids, not related to 
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production of the well, were being injected into the property. Pgs. 7-9 (Order at ~17-18) and 

Pgs. 464-714 (Hearing Exhibits 7 & 8). 

The weight of the evidence established that, by the clear and plain terms of the lease, 

Petitioners failed to abide by their obligations and the agreement authorizes Petitioner to 

terminate the lease. See Mangus v. Halltown Paper Board Co., 143 W.Va. 122, 100 S.E.2d 201 

(1957); Columbia Gas Transmission Corp., v. E. 1. du Pont de Nemours & Co., 159 W.Va. 1, 

217 S.E.2d 919 (1975) and Bennett v. Dove, 166 W.Va. 772,277 S.E.2d 617 (1981). See Pg._ 

(Order at ~22). This decision was not an abuse of discretion, it was not erroneous and this Court 

should affirm it. 

2. The Circuit Court correctly found that the Lease Agreement required Webb 

Construction to drill an oil or natural gas well on the leased premises before Webb 

Construction's right to utilize the leased premises for limited injection purposes was 

triggered. 

A. The Lease Agreement does not provide separate forms of 

consideration for extraction and injection, rather it obligates Webb Construction to drill a 

well for oil or natural gas production. 

In pertinent part, the lease states: 

Lessor . . . does hereby grant . .. unto said Lessee the lands 
hereinafter described for the purpose of prospecting, exploring by 
geophysical and other methods, drilling both vertically and 
horizontally, mining, operating for, producing and storing oil 
and/or natural gas and/or coalbed methane ... Pg. 3 (Order at ~7), 
Pgs. 435-6 (Hearing Exhibit 1 at pg. 1-2) (emphasis added). 

* * * 

14. Lessee is further granted the right to Inject salt 
water or brine in any new well or wells drilled or located upon the 
leased premises which prove unproductive of oil and or gas and/or 
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coalbed methane in addition to the lessee's existing licensed salt 
brine disposal wells .... Pg. 3-4 (Order at ~7), Pg. 444 (Hearing 
Exhibit 1 at pg. 11 ) (emphasis added). 

As aforementioned, the Circuit Court determined that the unambiguous language in 

Sections 2, 14 and 15 of the NHG-DWC lease clearly states that DWC only may use Well 508 

(NHG lA well) as an injection well in the event that exploration efforts revealed Well 508 to be 

a "dry hole." Pg. 6 (Order at ~12), Pgs. 42-54 & 435-446 (Petition Exhibit 3 and Hearing 

Exhibit 1). WVDEP records indicates that Petitioners failed to comply with or breached the 

terms of the NHG-DWC lease (Petition Exhibit 3 & Hearing Exhibit 1) because Petitioners 

commenced underground injection activities without first conducting exploration activities as 

required by the clear and unambiguous language of the lease. Pg. 7 (Order at ~15), Pgs. 42-109 

(Petition Exhibits 3,4 & 5), Pgs. 464-714 (Hearing Exhibits 7 & 8) and Pg. 792 (Hearing Exhibit 

11). WVDEP inspector Terry Wayne Urban testified that since 2008, Petitioners never applied 

for a permit for exploration of the NHG site as required by the lease. Pg. 7 (Order at ~15), Pgs. 

312-20 (May 12, 2016, hearing transcript at pgs. 57:23-65:7) and Pgs. 380-5 (May 17, 2016, 

hearing transcript at pgs. 18:7-23:10). Danny Webb acknowledged that the WVDEP records 

indicate that since 2008, he has not made any attempts to make NHG lA well a production well 

which was the goal of the lease, rather the records indicate he only made attempts to convert the 

well into an injection well. Pg. 8-9 (Order at ~18), Pgs. 404-9 (May 17,2016, hearing transcript 

at pgs. 44:22-47:9). As such, there is uncontroverted evidence that Petitioners, from the outset, 

failed to abide by or breached the terms of the lease. 

Petitioners attempt to apply the holding in lafolla v. Douglas Pocahontas Coal Corp. to 

this case, but that case is distinguishable from this case. In lafolla, the primary question 

presented was whether the lessors of mineral rights under a lease which provides that the lessee 
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shall either exploit the minerals or pay a minimum rental in lieu of such exploitation may cancel 

the lease for failure by the lessee to exploit the minerals. ld., 162 W.Va. 489, 490, 250 S.E.2d 

128, 129 (1978). The la/olla Court held that where the parties have agreed to a lease in which 

the lessee has the option of either paying a minimum rental or of exploiting the minerals, such 

lease is valid and enforceable in the absence of fraud, mistake, misrepresentation, or failure of 

consideration and may not be unilaterally canceled by the lessor. ld. The same reasoning does 

not apply in this case. 

Here, there is no issue regarding an option of either paying a minimum rental or of 

exploiting the minerals. In reviewing the lease as a whole, the lease is clear, the Respondents 

were to attempt production of the NHG lA well before converting the well into an injection well 

and then, if the well proved to be unproductive, they only were allowed to inject salt water, brine 

or other fluids related to gas production into the well. Huddleston, Supra. The weight of the 

evidence establishes that, by the clear and plain terms of the lease, Respondents failed to abide 

by their obligations and the agreement authorizes Petitioner to terminate the lease. Mangus, 

Supra; Columbia Gas Transmission Corp., Supra and Bennett, Supra. This decision was not an 

abuse of discretion, it was not erroneous and this Court should affirm it. 

B. Webb Construction failed to maintain the Lease Agreement when it 

paid NHG payments for injection instead of production. 

Petitioners use the term "injection rental payments," but there is no such term in the 

lease. Notwithstanding, the so-called "injection rental payments" do not exist under the terms of 

the lease. 

Paragraph 14 of the lease states: 

14. Lessee is further granted the right to inject salt 
water or brine in any new well or wells drilled or located upon the 
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leased premises which prove unproductive of oil and or gas 
and/or coalbed methane in addition to the lessee's existing 
licensed salt brine disposal wells . . .. Pgs. 3-4 (Order at ~7) and 
Pg. 444 (Hearing Exhibit 1 at pg. 11). 

As aforementioned, the WVDEP records indicated that Petitioner failed to comply with or 

breached the terms of the NHG-DWC lease (Petition Exhibit 3 & Hearing Exhibit 1) because 

Petitioners commenced underground injection activities without first conducting production 

exploration activities as required by the clear and unambiguous language of the lease. See Pg. 7 

(Order at ~15) and Pgs. 42-109 (Petition Exhibits 3, 4 & 5) and Pgs. 464-714 (Hearing Exhibits 7 

& 8) and Pg. 792 (Hearing Exhibit 11). There is no dispute about these facts. See Pgs. 7-9 

(Order at ~17-18). 

Furthermore, Petitioners claims that the Circuit Court's Order contains an "irrelevant" 

discussion of the "regulatory distinction" between "produced water" and "completion fluids," but 

the distinction is important and determinative in this case. Mr. Urban acknowledged that 

fracking fluids are used in the well completion process and as a result, fluids flow back from the 

well and these fluids then must be controlled either in a pit or tank, but he did not know if flow 

back fluids are being injected into the North Hills lA well. Pgs. 7-8 (Order at ~17), Pgs. 301-2 

(May 12, 2016, hearing transcript at pgs. 46:14-47:3) and Pg. 380 (May 17, 2016, hearing 

transcript at pg. 18:7-10). Mr. Urban understood that fluids, from some type of well, were being 

injected into the NHG lA well which would include something in addition to salt. Pgs. 376-7 

(May 17, 2016, hearing transcript at pgs. 14:22-15:13). Mr. Urban also testified that he has 

never reviewed any of the affluent testing for the DWC well. Pg. 302 (May 12, 2016, hearing 

transcript at pg. 47:7-9). Mr. Urban, in reviewing West Virginia Code of Regulations §35-8

9.l.b.3 and §35-8-11.1.d, agreed that there are differences between "hydraulic fracturing 

activities" and ''produced water." Pgs. 303-6 (Id. at pgs. 48: 18-51 :3). Pursuant to West Virginia 
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Code of Regulations §35-8-11.1.d, once a well is complete and put into production, there is a 

clear distinction between ''produced water" and ''flow back water." Id. Mr. Urban also 

acknowledged that the OSHA definition of the term "brine" indicated that it is "water that has a 

quantity of salt, especially sodium chloride, dissolved in it; salt water." Pg. 306 (Id. at pg. 

51:17-22) and Pg. 376 (May 17,2016, hearing transcript at pg. 14:15-21). 

Respondent Danny Webb denies the regulatory distinction between the terms ''produced 

water" and "completion fluids" which he believes are the same thing, despite the aforementioned 

regulations. Pgs. 8-9 (Order at '18), Pgs. 321-57 (May 12, 2016, hearing transcript at pgs. 66

102) and Pgs. 408-9 (May 17,2016, hearing transcript at pgs. 46:14:47:9). Mr. Webb claims that 

he injects what DWC's permit allows him to inject from the pits on his property to the NHG lA 

well. The analytical data, which is part of the permit application (Pgs. 464-714, Hearing 

Exhibits 7 & 8), indicates that diesel range organics, oil range organics, xylene and toluene are 

being injected into the NHG lA well. Mr. Webb testified that he does not check whether there is 

anything other than salt water in the samples he sends to the WVDEP. Pgs. 403-4 & 410-1(May 

17, 2016, hearing transcript at pgs. 41 :23-42:22 & 48:9-49:14). According to Mr. Webb, the 

Respondents have a right to inject after the NHG lA well is determined to be a dry hole and even 

if there is no exploration, then they still can inject into the well. Pgs. 321-57 (May 12, 2016, 

hearing transcript at pgs. 66-102). Mr. Webb did not know how many gallons have been injected 

into the NHG lA well. Pg. 406 (May 17,2016, hearing transcript at pg. 44:14-21). Importantly, 

Mr. Webb acknowledged that the WVDEP records indicate that since 2008, he has not made any 

attempts to make NHG 1A well a production well which was the goal of the lease, rather the 

records indicate he only made attempts to convert the well into an injection well. Pgs. 406-9 

(May 17,2016, hearing transcript at pgs. 44:22-47:9). 
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Petitioners assert that Respondent complains about a "bad bargain," but it just the 

opposite. Petitioners made a bargain with Respondent and failed to take any steps to implement 

the production purpose for which the lease was created by the parties. Instead, Petitioners 

utilized the leased land for a fracking waste injection purpose not anticipated by the lease which 

may cause damage to the property and the surrounding areas. . Under these circumstances, 

Respondent rightfully terminated the lease and the Circuit Court upheld that decision. This 

decision was not an abuse of discretion, it was not erroneous and this Court should affirm it. 

3. The Circuit Court correctly found that NHG had a right to terminate the 

Lease Agreement. 

An oil and gas lease, such as the lease in this case, is both a conveyance and a contract. 

McCullough Oil, Inc. v. Rezek, 176 W.Va. 638, 642, 346 S.E.2d 788, 792 (1986); see also 

Jolynne Corp. v. Michels, 191 W.Va. 406, 411-414, 446 S.E.2d 494,499-502 (1994). The lease 

is designed to accomplish the main purpose of the owner of the land and of the lessee as operator 

of the oil and gas interests: securing production of oil or gas or both in paying quantities, quickly 

and for as long as production in paying quantities is obtainable. Id. An oil and gas lease 

contains traditional conveyancing portions and the usually separate contractual portions. Id. at 

642, at 793 (citing Montana-Fresno Oil Co. v. Powell, 219 Cal. App. 2d 653, 659, 33 Cal. Rptr. 

401,404 (1963)). 

One of the conveyancing portions of an oil and gas lease is the "habendum" clause, also 

known as the "term" clause. McCullough Oil, Inc., at 642, at 793; Jolynne, Supra. The purpose 

of the habendum clause in an oil and gas lease is to define and limit the duration of the lessee's 

estate. Id. (citing R. Donley, The Law Of Coal, Oil And Gas In West Virginia And Virginia § 

65a. (1951)). The habendum clause of virtually all contemporary oil and gas leases provides for a 
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relatively short "primary" term, consisting of a fixed period of time from a few months to a few 

years, at the end of which period there must be production (or in some leases, the prosecution of 

drilling operations); the habendum clause also provides that the lease may be preserved for an 

indefinite period of time beyond the expiration of the primary term "as long thereafter" as oil or 

gas is produced in paying quantities (or in some leases, for as long thereafter as operations for oil 

or gas are being conducted). Id. (citing 3 H. Williams, Oil And Gas Law § 601.4 at 9-10 (1985) 

and R. Donley, The Law Of Coal, Oil And Gas In West Virginia And Virginia § 69 (1951)). 

Paragraph 2 of the lease is the habendum clause of the lease. 

The modem habendum clause, with its short primary term and its "thereafter" provision, 

is designed to measure the duration of the oil and gas lease by its primary objective, the 

production of oil or gas. Id. The clause seeks to assure the lessor that the leased premises will 

be put in production, from which the lessor will be paid a royalty, within the primary term or the 

lease will automatically terminate, either at the end of the primary term, or if there is then 

production, thereafter upon the cessation of production. Id. The lessee is likewise notified upon 

the execution of the lease of the fixed time in which it must obtain production and is assured of 

keeping the lease as long as production continues (or in some leases, for as long as operations for 

production continue). Id. (citing 3 H. Williams, Oil And Gas Law § 604 at 41 (1985)). 

Many modem oil and gas leases contain a "savings" clause called a "cessation of 

production" clause which, for example, modifies the ''thereafter'' provision of the habendum 

clause. McCullough, supra; Jolynne, supra. Under the latter, as discussed supra, the lease 

automatically terminates immediately upon the cessation of production during the "secondary" 

term, that is, after the expiration of the primary term of the lease. Id. A cessation of production 

clause applicable to the secondary term, extends a "grace" period to the lessee. It prolongs the 
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life of the lease for a specified period of time after cessation of production "from any cause" 

during the secondary term, and if operations are resumed during such period of time, the lease 

will not terminate but will remain in force for as long thereafter as operations continue (and if 

production results therefrom, then as long thereafter as there is production in paying quantities). 

Id. at 794 (citing 3 H. Williams, Oil And Gas Law §§ 604.4 at 66-67, 615.1 at 263-64 (1985». 

Paragraph 2 and 15 of the lease is the cessation of production clause of such lease. 

A habendum clause in an oil and gas lease providing for a short primary term and a 

secondary term for "so long as" production in paying quantities or operations therefor continue, 

or similar language, conveys a "determinable" interest, that is, an interest subject to a special 

limitation. Id. Such an interest automatically terminates by its own terms upon the occurrence 

of the stated event, namely, expiration of the primary term without production or operations at 

such time, or the cessation of production or operations during the secondary term. Id. Such a 

habendum clause does not convey an interest subject to a condition subsequent, with the lessor 

having the optionally exercisable power of declaring a forfeiture upon nonproduction or 

cessation of production. Id. Instead, the lessor has a possibility of reverter and does not need to 

take any affirmative action for the lease to terminate. Id. at 644, at 795 (citations omitted); 

Jolynne, Supra. In short, by the self-executing terms of such a habendum clause, the lease 

terminates, expires or lapses; it is not forfeited. Id. The distinction is not merely one of 

nomenclature. As a consequence of this distinction, the rule that equity abhors a forfeiture, as 

asserted by Petitioners, is not applicable. Id. 3 

3 Assuming arguendo that the concept of forfeiture is applicable, the outcome still would be the same. 
This Court has recognized that the Court has modified the rule disfavoring equitable forfeitures to the extent that 
"forfeiture is favored, when, instead of working a loss or injury contrary to equity, it promotes justice and equity and 
protects the owner against the indifference, laches, and injurious conduct of the lessee." Warner v. Haught, Inc., 
174 W. Va. 722, 730, 329 S.E.2d 88, 96 (1985) (citing Doddridge County Oil & Gas Company v. Smith, 154 Fed. 
970,978 (N.D.W.Va.1907»; see also Bethlehem Steel Co. v. Shonk Land Co., 169 W.Va. 310, 318-9, 288 S.E.2d 
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An important public policy is promoted by construing the "thereafter" provision of the 

habendum clause and a cessation of production clause of an oil and gas lease (or other mineral 

lease) as conveying an interest which automatically terminates without prior notice: 

The language of th[ ese] clause[s] clearly supports this 
construction. Furthermore, this construction seems in accord with 
the intent of the parties and sound policy. Upon termination of the 
lessee's estate, he is relieved of further obligations under the 
covenants of the lease. 

The primary purpose of the lease clearly is to obtain production. It 
would, therefore, seem in accord with this objective as embodied 
in the language of the habendum clause that the duration of the 
lessee's interest, after a period of exploration, be limited by the 
continued use of his interest for the purpose for which that interest 
was created. While the courts may be generally opposed to a 
construction that results in an automatic termination, the policy 
behind this rule is not applicable to an oil and gas lease. The 
special limitation placed on the duration of the lessee's interest is 
not a frivolous collateral condition or a whimsical limitation on the 
use of the interest. Furthermore, the limitation placed upon the 
lessee's interest is in accord with public policy, since upon the 
termination of the lessee's interest, new arrangements may be 
made for the development and production of the natural resources. 
The characterization of the 'thereafter' clause as a special 
limitation is also desirable in that the parties can usually proceed 
with certainty as to whether the lease has terminated or not. 

... Equitable rules against forfeiture have no application when the 
'thereafter' clause is characterized as a special limitation; if 
equitable factors are introduced to mitigate harsh results, 
uncertainty is created, and the primary objective of the lease, the 
production of oil or gas, may be subverted. (footnotes omitted). 

Id. at 797 (citing 3 H. Williams, Oil And Gas Law § 604 at 44-45 (1985) and Goodwin v. Wright, 

163 W.Va. 264, 267-68, 255 S.E.2d 924,926 (1979) (emphasizing the importance of production 

and development)). 

139, 144 (1982) (fmding that while conduct did not justify a forfeiture, it did justify the lessors' refusal to pennit 
renewal ofthe lease). Here, Petitioners' breach of the lease, as described herein, would favor forfeiture. 
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Applying these principles to this case, the Circuit Court correctly determined that the 

lease was terminated, by its own terms, when Petitioners failed to abide by the terms of the lease. 

Petitioners failed to take any efforts at gas production, but instead used the property as a fracking 

waste dump. From the outset, Petitioners simply ignored the explicit terms of the lease for their 

own ends which they blame on the WVDEP for instigating the idea of a fracking waste dump. 

Thus, as a matter of law, no default or forfeiture resulted in this case. This decision was not an 

abuse ofdiscretion, it was not erroneous and this Court should affirm it. 

4. The Circuit Court correctly addressed NHG's acceptance of payments from 

Webb Construction prior to the termination of the Lease Agreement. 

Petitioners assert equitable estoppel, but the doctrine of equitable estoppel is not 

applicable because Respondent did not hinder the Petitioners' performance and Petitioners failed 

to take any action toward production. Stuart v. Lake Washington Realty Corp., Syl. Pt. 6 & 7, 

141 W.Va. 627, 92 S.E.2d 891 (1956); Jolynne, 191 W.Va. at 416,446 S.E.2d at 504; Wilson v. 

Xander, Syl. Pt. 1 & 2, 182 W.Va. 342, 344, 387 S.E.2d 809,811 (1989). 

In this case, none of Respondent's acts hindered Petitioners' performance under the lease. 

Under the lease, Petitioners were to attempt a production well, but they did nothing to attempt 

production. In fact, there is no dispute that Petitioners failed to exercise due diligence toward 

attempting production. Moreover, Respondent accepted lease payments without knowledge of 

Petitioners' breach of the lease and activities which had nothing to do with oil and gas 

production as required by the lease. Pg. 9 (Order at ~19) and Pgs. 291-4 (May 12,2016, hearing 

transcript at pgs. 36:20-39:24). Respondent did not have notice of Petitioners' breach until 2015, 

when Ms. Hamilton first learned of the frack fluid waste injection on NHG property when she 

attended a Fayette County Commission meeting. Pg. 4-5 (Order at ~8) and Pgs. 271-2 (May 12, 
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2016, hearing transcript at Pgs. 16:16-17:15 (testimony of Patricia Hamilton)). Once 

Respondent learned of the breach, it promptly terminated the lease. Pg. 9 (Order at ~19), Pgs. 

137-8 (Petition Exhibit 8) and Pgs. 447-9 (Hearing Exhibit 3). Consequently, Respondent's 

acceptance of payments by Petitioners does not create an estoppel situation which would prevent 

the termination of the lease. 

5. The Circuit Court correctly evaluated the testimony of the West Virginia 

Department of Environmental Protection and finding that Webb Construction's operation 

on the leased premises constitutes a nuisance and has the possibility to constitute a threat to 

public health and safety. 

A. The West Virginia Department of Environmental Protection's 

testimony was of limited value. 

Petitioners rely heavily on the testimony of WVDEP inspector Terry Wayne Urban, but 

the Circuit Court found his testimony somewhat disappointing.4 Pg. 7 (Order at ~15 at ft. nt. 1) 

and Pgs. 432-3 (May 17, 2016, hearing transcript at pgs. 70:23-71 :8). The Circuit Court noted 

that Mr. Urban testified that, as part of his job as inspector, he permits wells, but he has never 

seen the DWC permit. Pgs. 315-6 (May 12,2016, hearing transcript at pgs. 60:18-61:17). Mr. 

Urban testified that he is not familiar with the regulations that he enforces. Pgs. 378-9 (May 17, 

2016, hearing transcript at pgs. 16:1-17:2). While Mr. Urban characterized DWC's operation as 

"great," DWC's permit was, at one point, revoked by the West Virginia Environmental Quality 

Board (WVEQB) and he has written Notices of Violation to DWC which he believed did not 

concern safety, public health or a danger to wildlife, but, when asked, he could not recall the 

specifics. Pgs. 405-6, 416-7 & 419-26 (May 17,2016, hearing transcript at pgs. 43:24-44:14; 

4 In fact, the Circuit Court almost held Mr. Urban in contempt of court for his attitude while testifying. 
Pgs. 300-1 (May 12,2016, hearing transcript at pgs. 45-46). 
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54:24-55:18; 57:9-18 & 64:5-7). As such, the Circuit Court correctly understood the limitations 

ofMr. Urban's testimony and gave it a proper weight. 

B. Webb's operations constituted nuisance. 

In pertinent part, paragraph 14 of the lease states: 

14. Lessee is further granted the right to inject salt 
water or brine in any new well or wells drilled or located upon the 
leased premises which prove unproductive of oil and or gas and/or 
coal bed methane in addition to the lessee's existing licensed salt 
brine disposal wells .... See Pgs. 3-4 (Order at ~7) and Pg.444 
(Hearing Exhibit 1 at pg. 11). 

As aforementioned, WVDEP records indicate that Petitioners injected fluids other than salt 

water, namely waste from hydraulic fracturing operations, into Well 508 (NHG lA well). Pg. 7 

(Order at ~16), Pgs. 42-109 (Petition Exhibits 3, 4 & 5), Pgs. 464-714 (Hearing Exhibits 7 & 8) 

and Pg. 792 (Hearing Exhibit 11). According to Mr. Urban, fluids, from some type of well, 

were being injected into the NHG lA well which would include something in addition to salt. 

Pgs. 7-8 (Order at ~17), Pgs. 376-7 (May 17,2016, hearing transcript at pgs. 14:22-15:13). Mr. 

Urban also testified that he has never reviewed any of the affluent testing for the DWC well. 

Pg;s. 302 (May 12,2016, hearing transcript at pg. 47:7-9). 

The analytical data, which is part of the permit application (Hearing Exhibits 7 & 8), 

indicates that diesel range organics, oil range organics, xylene and toluene are being injected into 

the NHG lA well. Pgs. 8-9 (Order at ~18), Pgs. 42-109 (Petition Exhibits 3, 4 & 5), Pgs. 464

714 (Hearing Exhibit 8) and Pg. 792 (Hearing Exhibit 11). Mr. Webb testified that he does not 

check whether there is anything other than salt water in the samples he sends to the WVDEP. 

Id., Pgs. 403-4 & 410-1 (May 17, 2016, hearing transcript at pgs. 41:23-42:22 & 48:9-49:14). 

Mr. Webb did not know how many gallons have been injected into the NHG lA well. Id., Pg. 
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406 (May 17,2016, hearing transcript at pg. 44:14-21). According to Mr. Webb, he injects what 

DWC's permit allows him to inject from the pits on his property to the NHG 1A well. Id. 

Ms. Hamilton, as President ofNHG, reviewed information about Petitioners' activities to 

formulate her belief about what was being injected into the NHG 1A well. Pgs. 6-7 (Order at 

~14), Pgs. 131-6 (Petition Exhibit 7); Pgs. 284-5 (Hearing Exhibit 2) and Pgs. 286-7 (May 12, 

2016, hearing transcript at Pgs. 31:19-32:17). Ms. Hamilton learned that the chemical 

composition of the surface water directly downstream from Petitioners' operations is typical of 

oil and gas wastewater and testing revealed elevated levels of several dissolved constituents 

including chloride, bromide, sodium, manganese, strontium and barium which are not consistent 

with the concept of elevated contaminant levels of chloride, bromides and others that originate 

form an acid mine drainage (AMD) source. Id. 

Based upon the foregoing, the Circuit Court found that the weight of the evidence 

established that that Respondent's property is being used improperly for a hydraulic fracturing 

waste dump which is something not anticipated by the parties' lease agreement. Pg. 12 (Order at 

~26). The creation of a hydraulic fracturing waste site is a nuisance and interrupts the quiet and 

useful enjoyment of Respondent's property. Id. Furthermore, Petitioners' creation of a 

hydraulic fracturing waste dump has the potential to create a liability situation for Respondent 

through potential contamination migration onto the properties of nearby landowners. Id. As 

such, the Circuit Court determined that Respondent terminated its oil and gas lease with 

Petitioners because they failed to abide by or breached the terms of the lease. This decision was 

not an abuse of discretion, it was not erroneous and this Court should affirm it. 

6. The Circuit Court correctly evaluated the evidence regarding the language of 

the Lease Agreement. 
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Petitioners assert that affidavit of Philip Douglas Mooney, Esquire, was parole evidence, 

but it was not utilized for parole evidence purposes. Mr. Mooney served as NHG president 

during the execution of the lease. Pgs. 4-5 (Order at ~8), Pgs. 715-6 (Hearing Exhibit 9) and Pgs. 

371-3 (May 17, 2016, hearing transcript at pgs. 9:8-11:24). The affidavit was utilized by Ms. 

Hamilton to explain her investigation about the situation before her tenue as NHG president, not 

to interpret the lease. [d. Respondent made no attempt to present evidence contrary to the 

explicit terms of the lease. Importantly and contrary to the assertions of Petitioners, the Circuit 

Court did not consider any parole evidence to interpret the lease. 

In reviewing the lease as a whole, the Circuit Court found the lease to be clear. P gs. 10-1 

(Order at ~23). Petitioners were to attempt production of the NHG lA well before converting the 

well into an injection well and then, if the well proved to be unproductive, they only were 

allowed to inject salt water, brine or other fluids related to gas production into the well. [d. The 

Circuit Court found that the weight of the evidence established that, by the clear and plain terms 

of the lease, Respondents failed to abide by their obligations and the agreement authorizes 

Petitioner to terminate the lease. This decision was not an abuse of discretion, it was not 

erroneous and this Court should affirm it. 

7. The Circuit Court correctly considered the evidence in formulating its 

Order. 

A. The affidavit of Philip Douglas Mooney, Esquire, was given the 

proper consideration by the Circuit Court. 

As aforementioned, Mr. Mooney served as NHG president during the execution of the 

lease. Pgs. 4-5 (Order at '8), Pgs. 715-6 (Hearing Exhibit 9) and Pgs. 371-3 (May 17, 2016, 

hearing transcript at pgs. 9:8-11 :24). The affidavit was utilized by Ms. Hamilton to explain her 
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investigation about the situation before her tenue as NHG president. Id. This evidence was not 

in dispute and was consistent with other testimony and evidence. Importantly Petitioners had a 

full and fair opportunity to cross-examine Ms. Hamilton regarding her investigation. 

Notwithstanding, assuming arguendo that the affidavit was improper, given the affidavit's 

limited role in the Circuit Court's decision, the consideration of the affidavit would constitute 

harmless error. Reed v. Wimmer, 195 W.Va. 199,465 S.E.2d 199 (1995). As such, the Circuit 

Court gave this affidavit the proper consideration, in light of the other testimony and evidence. 

This decision was not an abuse of discretion, it was not erroneous and this Court should affirm it. 

B. The Circuit Court gave the proper consideration to the West Virginia 

Environmental Quality Board report of Avner Vengosh in its Order. 

Similar with the affidavit of Mr. Mooney, Ms. Hamilton, as President ofNHG, reviewed 

information about Petitioners' activities to formulate her belief about what was being injected 

into the NHG lA well. Pg. 6-7 (Order at '14), Pgs. 131-6 (Petition Exhibit 7); Pgs. 284-5 

(Hearing Exhibit 2) and Pgs. 286-7 (May 12,2016, hearing transcript at Pgs. 31:19-32:17). Ms. 

Hamilton learned that the chemical composition of the surface water directly downstream from 

Petitioners' operations is typical of oil and gas wastewater and testing revealed elevated levels of 

several dissolved constituents including chloride, bromide, sodium, manganese, strontium and 

barium which are not consistent with the concept of elevated contaminant levels of chloride, 

bromides and others that originate form an acid mine drainage (AMD) source. Id. 

The information reviewed by Ms. Hamilton came from an WVEQB report from A vner 

Vengosh, Ph.D., wherein, during the WVEQB hearing, Petitioners' permit was suspended for a 

period of time. Id. Petitioners obviously were aware of this report and it was consistent with the 

WVDEP's analytical data. Petitioners had the opportunity to comment on this evidence, but Mr. 
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Urban and Mr. Webb pled ignorance about the analytical data. This evidence was relevant to 

Respondent's rationale for the first prong of the request for injunctive relief balancing test, being 

the likelihood of irreparable harm to Respondent without the injunction. Jefferson County Ed of 

Educ., 183 W. Va. at 24, 393 S.E.2d at 662. Pg. 12 (Order at ~26). As such, the Circuit Court 

gave this report the proper consideration, in light of the other testimony and evidence. This 

decision was not an abuse of discretion, it was not erroneous and this Court should affirm it. 

S. The Circuit Court correctly found that the corporate veil of Webb 

Construction should be pierced regarding its sole shareholder, Danny Webb. 

Under West Virginia law, a shareholder of a corporation may be held personally liable 

for the actions of the corporation only where (1) there is such unity of interest and ownership that 

the separate personalities of the corporation and of the individual shareholder( s) no longer exist 

(a disregard of formalities requirement), and (2) an inequitable result would occur ifthe acts are 

treated as those of the corporation alone (a fairness requirement). Laya v. Erin Homes, Inc., Syl. 

Pt. 3, 177 W.Va. 343, 352 S.E.2d 93 (1986). 

In this case, the Circuit Court made the requisite piercing the corporate veil fmdings 

regarding DWC's, sole shareholder, Danny Webb. Respondent Danny Webb is a resident of 

Wyoming County, West Virginia and he is the owner & operator of Respondent DWC. Pg. 2 

(Order at ~2) and Pg. 16 (Petition at ~2). Respondent DWC, is a West Virginia corporation, now 

doing business in the area of transportation and warehousing of water and fracking fluid waste 

disposal, with its principal place of business in Lochgelly, Fayette County, West Virginia. Pg.2 

(Order at ~3) and Pg. 16 (Petition at ~3). The testimony and evidence was that Danny Webb 

exercises dominion and control over DWC such that there is a unity of interest and ownership 

that the separate personalities of Danny Webb and DWC no longer exist (a disregard of 
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fonnalities requirement) and an inequitable result would occur if the acts or omission alleged 

herein are treated as those ofDWC alone (a fairness requirement). There was sufficient evidence 

to pierce the corporate veil of Danny Webb regarding all allegations in this civil action and 

Petitioners have joint and several liability to Respondent. Pg. 2 (Order at ~4) and Pg. 16 

(Petition at ~ 4) and Pgs. 321-57 & 390-411 (May 12 & 17,2016 hearing transcripts (testimony 

of Danny Webb)). Consequently, the Circuit Court's decision on this issue was not an abuse of 

discretion, it was not erroneous and this Court should affinn it. 

9. The Circuit Court did not abuse its discretion or make any clearly erroneous 

findings when it granted an injunction prohibiting Webb Construction from operating 

outside of the terms of the Lease Agreement on the leased premises. 

The West Virginia Supreme Court of Appeals has recognized the necessity for a 

balancing hardship test when considering injunctive relief. Severt v. Beckley Coals, Inc., Syl. Pt. 

2, 153 W.Va. 600, 170 S.E.2d 577 (1969). When a circuit court considers injunctive relief, the 

circuit court must exercise sound judicial discretion in view of all the circumstances of the 

particular case, with regard to the nature of the controversy, the object for which the injunction is 

being sought and the comparative hardship or convenience to the respective parties in the award 

or denial of the injunctive relief. See Id.; See also State ex reI. Donley v. Baker, Syl. Pt. 4, 112 

W.Va. 263, 164 S.E. 154 (1932); See also Jefferson Co. Bd. of Educ. v. Jefferson Co. Educ. 

Assoc., 183 W.Va. 15, 24, 393 S.E. 2d 653, 662 (1990); See also State ex rei. East End Assoc., 

198 W.Va. 458, 481 S.E.2d 764 (1996). 

In Jefferson Co. Bd. ofEduc. v. Jefferson Co. Educ. Assoc., the West Virginia Supreme 

Court of Appeals, relying on the standard adopted by the Fourth Circuit Court of Appeals, held 

that "[u]nder the balance of hardship test the [lower] court must consider, in flexible interplay, 
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the following four factors in determining whether to issue a preliminary injunction (1) the 

likelihood of irreparable harm to the plaintiff without the injunction, (2) the likelihood of harm to 

the defendant with an injunction; (3) the plaintiffs likelihood of success on the merits; and (4) 

the public interest." See Id., 183 W.Va. at 24,393 S.E. 2d at 662 (citing Merrill Lynch, Pierce, 

Fenner & Smith v. Bradley, 756 F.2d 1048, 1054 (4th Cir. 1985)); See also Camden-Clark Mem. 

Hosp. Corp. v. Turner, 212 W.Va. 752, 757, 575 S.E.2d 362,367 (2002). 

The Circuit Court, after balancing these factors, determined that Respondent met its 

burden and was entitled to injunctive relief. Based upon the facts of this case, this decision was 

not an abuse of discretion. 

A. NHG did not consent to Webb Construction's use of the leased 

premises. 

While Respondent's president, Patricia Hamilton, acknowledged that lease payments had 

been accepted from Petitioners, she explained that Respondent was unaware of Petitioners' 

activities and that they had nothing to do with oil and gas production as required by the lease. 

Pg. 9 (Order at ~19) and Pgs. 291-4 (May 12,2016, hearing transcript at pgs. 36:20-39:24). She 

further explained that she unexpectedly learned of Petitioners' use of the property as a hydraulic 

fracturing waste dump when she attended a County Commission meeting for another reason and 

to her surprise, the subject came up at the meeting. As such, Respondent did not have 

knowledge of Petitioners' activities until a later time, then, upon learning of the situation took 

immediate action. Therefore, Respondent's acceptance of payments from Petitioners did not 

constitute consent of their use of the leased property. 

Thereafter, in a lease termination letter, served by Certified United States Mail, 

Respondent, through Ms. Hamilton, informed Petitioners that it considered the NHG-DWC lease 
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to be terminated because Petitioner failed to comply with the terms of the NHG-DWC lease. Pg. 

9 (Order at ~19) and Pgs. 137-41 (Petition Exhibit 8) and Pgs. 447-9 (Hearing Exhibit 3). Ms. 

Hamilton, in order to halt Petitioners' permit for the site, also sent a letter to the WVDEP 

clarifying the fact that she terminated the lease with DWC. Pgs. 447-9 (Hearing Exhibit 3) and 

Pgs. 288-90 (May 12, 2016, hearing transcript at pgs. 33:2-35:15). Ms. Hamilton testified that 

since there never was any drilling operation on the property, she could terminate the lease. See 

Id. The Circuit Court found these facts to be detemnnative. This decision was not an abuse of 

discretion, it was not erroneous and this Court should affirm it. 

B. Webb Construction failed to take the proper steps to realize the 

benefit of the bargain with NHG and it will not suffer harm. 

With respect to the first factor, likelihood of irreparable harm to Respondent without the 

injunction, the Circuit Court determined that Respondent likely will suffer irreparable harm 

without an injunction. Pg. 12 (Order at ~26). The weight of the evidence established that 

Respondent's property is being used improperly for a hydraulic fracturing waste dump, instead 

of a gas production well, which is something not anticipated by the parties' lease agreement. 

The creation of a hydraulic fracturing waste site is a nuisance and interrupts the quiet and useful 

enjoyment of Respondent's property. Furthermore, Petitioners' creation of a hydraulic fracturing 

waste dump has the potential to create a liability situation for Respondent through potential 

contamination migration onto the properties of nearby landowners. 

The second factor considered by the Circuit Court was the likelihood of harm to 

Petitioners presented by an injunction. Pg. 12 (Order at ~27). The Circuit Court determined that 

there was no likelihood of harm to Petitioners presented by the injunction. The weight of the 

evidence established that Petitioners utterly failed to comply with or breached the terms of the 
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NHG-DWC lease by not attempting gas production. As such, Respondent tenninated the lease 

and Petitioners' activities should cease on the property. Thus, Petitioners had no basis for 

claiming a harm from an injunction in this matter. These decisions were not an abuse of 

discretion, they were not erroneous and this Court should affinn them. 

C. The facts and the law favor NHG and it had and did have a likelihood 

of success on the merits of its claim. 

With respect to the third factor, Respondent's likelihood of success on the merits, the 

Circuit Court detennined that Respondent likely would succeed on the merits. Pg. 13 (Order at 

~28). As aforementioned, the weight of the evidence establishes that Respondent will suffer 

irreparable harm due to the acts and omissions of the Petitioners. WVDEP documents and 

hearing testimony demonstrate that Petitioners failed to comply with or breached the tenns of the 

NHG-DWC lease and created a hydraulic fracturing waste dump before attempting to create a 

gas production well. Gas production was anticipated by the parties when they entered into the 

lease agreement, not the creation of a hydraulic fracturing waste dump. Respondent accordingly 

tenninated the lease. Consequently, there is sufficient evidence for the Circuit Court to find that 

there is a likelihood that Respondent will succeed on the merits. This decision was not an abuse 

of discretion, it was not erroneous and this Court should affinn it. 

D. The public policy of the State of West Virginia favors enforcement of 

valid contracts and enforcement of environmental laws when there were concerns about 

the oversight of the West Virginia Department of Environmental Protection. 

The final factor considered by the Circuit Court was the public interest. Pg. 13 (Order at 

~29). The Circuit Court detennined that it should uphold the rule of law. The parties entered 

into an oil and gas lease. This lease provided the obligations of the parties. The weight of the 

, , 
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evidence established that Petitioners failed to abide by or breached the terms of the lease by not 

attempting gas production before creating a hydraulic fracturing waste dump and Respondent 

terminated the lease. Respondent had the contractual right to terminate the lease, which it did 

and the Circuit Court upheld that legal right. Moreover, the Circuit Court was concerned that 

Petitioners' failure or breach of the lease terms, thereby creating a hydraulic fracturing waste 

dump, has the potential to create a public hazard to safety and the environment. The Circuit 

Court was disappointed by the limited testimony of the WVDEP's representative, Mr. Urban, on 

this issue. Consequently, the Circuit Court found that there was a public interest in terminating 

the lease and forcing the cessation of Respondents' activities on the subject property. This 

decision was not an abuse of discretion, it was not erroneous and this Court should affirm it. 

IX. CONCLUSION 

Based upon the foregoing, Respondent North Hills Group, Inc., was entitled to a 

declaration for termination of its oil and gas lease with Petitioners Danny Webb and Danny 

Webb Construction, Inc., because Petitioners failed to abide by or breached the terms of the lease 

and Respondent also was entitled to injunctive relief to halt Petitioners' activities on the subject 

property. Petitioners were to attempt production of the NHG lA well before converting the well 

into an injection well and then, if the well proved to be unproductive, they only were allowed to 

inject salt water, brine or other fluids related to gas production into the well. Petitioner failed to 

make any attempt at production, but instead applied for an injection permit and created a 

fracking waste injection well. As such, the Circuit Court of Fayette County was correct to grant 

the Petition of Respondent and deny the Motion to dismiss of Petitioners. WHEREFORE, 

Respondent North Hills Group, Inc., respectfully requests that this Court affirm the June 7, 2016, 

Order of the Circuit Court of Fayette County which granted the Petition for Declaratory Relief 
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and Verified Petition for injunctive relief and denied the Motion to dismiss, along with any other 

relief deemed necessary or proper by this Court. 

Dated: November 28, 2016 ~PONDENT, PETITIONER BELOW, 
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rJ 
Kevin W. Thompson, quire (W.Va. BarNo. 5062) 
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