
IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 


CASE No. 16-0640 

DANNY WEBB and 

DANNY WEBB CONSTRUCTION, INC., 


Respondents Below, Petitioners, 

Appeal from a final order of the 
Circuit Court of Fayette County in 
Civil Action No. 16-C-9. 

v. 

NORTH HILLS GROUP, INC., 

Petitioner Below, Respondent. 

PETITIONERS' BRIEF 

George A. Patterson, III (WV Bar No. 2831) 


Ronda L. Harvey (WV Bar No. 6326) 


Roger G. Hanshaw (WV Bar No. 11968) 


Counselfor Petitioners 
BOWLES RICE LLP 
600 Quarrier Street 
Post Office Box 1386 
Charleston, West Virginia 25325 
(304) 347-2115 
Facsimile: (304) 343-2867 
rhanshaw@bowlesrice.com 

mailto:rhanshaw@bowlesrice.com


TABLE OF CONTENTS 


1. 	 Table ofAuthorities ..........................................................................................................5 


2. 	 Assignments of Error ........................................................................................................ 7 


3. 	 Statement of the Case ........................................................................................................8 


4. 	 Summary of Argument ................................................................................................... 10 


5. 	 Statement Regarding Oral Argument and Decision ....................................................... .13 


6. 	 Standard of Review ......................................................................................................... 14 


7. 	 Argument ........................................................................................................................ 14 


1. 	 The Circuit Court erred by failing to apply the clear and 

unambiguous terms of the Lease Agreement which authorizes 

Webb Construction to Operate an injection well on the leased premises ........... 14 


II. 	 The Circuit Court erred by finding that the Lease Agreement 

required Webb Construction to drill an oil or natural gas well 

on the leased premises before Webb Construction's right to 

utilize the leased premises for injection purposes was triggered ........................ 16 


A. 	 The Lease Agreement provides separate forms of 

consideration for extraction and injection and does not 

obligate Webb Construction to drill a well for oil or natural gas .......... .16 


B. 	 Webb Construction properly maintained the Lease Agreement 

by paying each year the required annual Injection Rental payments ...... 18 


III. 	 The Circuit Court erred by finding that NHG had a right to 

unilaterally terminate the Lease Agreement despite the complete 

absence of a termination provision of any kind in the Lease Agreement. .......... 19 


IV. 	 The Circuit Court erred by failing to even address the estoppel 

effect ofNHG's acceptance ofInjection Rental payments from 

Webb Construction for years prior to the purported termination 

of the Lease Agreement. .....................................................................................21 


2 




V. 	 The Circuit Court erred by disregarding the uncontroverted 

testimony of the West Virginia Department of Environmental 


Protection and finding that Webb Construction's operation on 


the leased premises constitutes a nuisance and has the possibility 


to constitute a threat to public health and safety .................................................22 


A. 	 The West Virginia Department of Environmental 


Protection declared that Webb Construction's injection 


well operation was "great" and posed no threat to health, 


safety, or the environment. ......................................................................22 


B. 	 NHG cannot assert that Webb Construction's operations 


constitute a nuisance after NHG leased Webb Construction 


the leases premises for that specific use ................................................ .23 


VI. 	 The Circuit Court erred by relying on extrinsic evidence to interpret 


the language of the Lease Agreement despite the finding by the 

Circuit Court that the terms of the Lease Agreement are clear 


and unambiguous ................................................................................................24 


VII. 	 The Circuit Court erred by relying on irrelevant, inadmissible, 

hearsay and opinion testimony when formulating its Order ...............................25 


A. 	 The affidavit of Philip Douglas Mooney, Esquire was 


hearsay and should not have been considered by the 


Circuit Court ...........................................................................................25 


B. 	 The Circuit Court impermissibly relied on hearsay opinion 


testimony by A vner Vengosh in its Order ..............................................26 


VIII. 	 The Circuit Court erred by finding, despite a complete lack of 


evidence, that the corporate veil of Webb Construction should 


be pierced to impose personal liability on Webb Construction's 


shareholder, Danny E. Webb..............................................................................27 


IX. 	 The Circuit Court erred by granting an injunction prohibiting 

Webb Construction from exercising its rights under the Lease 


Agreement on the leased premises ......................................................................28 


3 




A. 	 NHG specifically consented to Webb Construction's 

use of the leased premises as an injection well site, and 

NHG cannot now claim it will be hanned by the very 

activity for which it leased its property and enjoyed a 

financial benefit. ....................................................................................29 


B. 	 Webb Construction has made considerable investments 

in the leased premises in order to realize the benefit of the 

bargain it made with NHG in the Lease Agreement, and Webb 

Construction will face a serious hann if it is not allowed to resume 

operations as contemplated by the Lease Agreement. ............................29 


C. 	 Both the facts and the law favor Webb Construction, and 

NHG had no likelihood of success on the merits of its c1aim ................ .30 


D. 	 The public policy of the State of West Virginia favors 


enforcement of valid contracts and the primacy of the 

West Virginia Department ofEnvironmental Protection 

with respect to enforcing our State's environmental laws .................... .31 


8. 	 Conclusion ......................................................................................................................32 


9. 	 Certificate ofService ......................................................................................................34 


4 




TABLE OF AUTHORITIES 


Constitutional Provisions 

United States Constitution, Article 1, § 10, Clause 1 ................................................................. 30 


West Virginia State Constitution, Article 3, § 4 ......................................................................... 30 


Berkeley County Public Service District v. Vitro Corp. ofAmerica, 
152 W. Va. 252,162 S.E.2d 189 (1968) ......................................................................... 25 


Bethlehem Steel Corp. v. Shonk Land Co., 169 W. Va. 310, 288 S.E.2d 139 (1982) ................ 20 


Camden-Clark Mem. Hosp. Corp. v. Turner, 212 W. Va. 72, 575 S.E.2d 362 (2002) .............. 28 


Cordle v. General Hugh Mercer Corp., 174 W. Va. 321,325 S.E.2d 111 (1984) ..................... 31 


Crawford v. Washington, 541 U.S. 36 (2004) ............................................................................ 26 


Cotiga Development Co. v. United Fuels Gas Co., 

147 W. Va. 484, 128 S.E.2d 626 (1962) ......................................................................... 25 


Davis v. Alaska, 415 U.S. 308 (1974) ......................................................................................... 26 


Dow Chemical Co. v. Commissioner ofInternal Revenue, 433 F.2d 283 (6th Cir. 1970) .......... 15 


Dunbar Housing Authority v. Nesmith, 184 W. Va. 288,400 S.E.2d 496 (1990) ...................... 21 


Easley Coal Co. v. Brush Fork Coal Co., 91 W. Va. 291,11 S.E. 512 (1922) .................... 19, 31 


Granny Goose Foods, Inc. v. Brotherhood o/Teamsters and Auto Truck Drivers 

Local No. 70 ofAlameda County, 415 U.S. 423 (1974) ................................................. 28 


Hendricks v. Stalnaker, 181 W. Va 31, 380 S.E.2d 198 (1989) ................................................. 23 


HN Corp. v. Cyprus Kanawha Corp., 195 W. Va. 289, 465 S.E.2d 391 (1995) ....................... .14 


Ia/olla v. Douglas Pocahontas Coal Corp., 

162 W. Va. 489, 250 S.E.2d 128 (1978) ............................................................. 17-19,24 


Jefferson Co. Bd. 0/Educ. v. Jefferson C. Educ. Ass 'n., 

183 W. Va. 15,393 S.E.2d 653 (1990) ........................................................................... 28 


5 




Johnson v. Armstrong, 81 W. Va. 399,94 S.E. 753 (1917) ......................................................20 


Laya v. Erin Homes, Inc., 177 W. Va. 343, 352 S.E.2d 93 (1986) .............................................27 


Martin Marietta Corp. v. United States, 7 Cl. Ct. 573 (1985) .................................................... 15 


Merrill Lynch, Pierce Fenner & Smith v. Bradley, 756 F.2d 1048, (4th Cir. 1985) ...................28 


Pechenik v. Baltimore & Ohio Railroad Co., 157 W. Va. 895 205 S.E.2d 813 (1974) .............18 


Quintain Development, LLC v. Columbia Natural Resources, Inc., 

210 W. Va. 128,556 S.E.2d 95 (2001) ..................................................................... 23, 29 


Southern Electrical Supply Co. v. Raleigh County National Bank, 

173 W. Va. 780, 320 S.E.2d 515 (1984) .........................................................................27 


State v. Mechling, 219 W. Va. 366, 633 S.E.2d 31 (2006) .........................................................26 


Wilt v. Buracker, 191 W. Va. 39, 442 S.E.2d 196 (1993) ..........................................................27 


Zimmerer v. Romano, 223 W. Va. 769,679 S.E.2d 601 (2009) ................................................. 14 


Statutes 

W. Va. Code § 22-1-1(2) ...................................................................................................... 22,31 


Ohio Revised Code § 1509.01 (U) .............................................................................................. 15 


Rules of Evidence 

W. Va. Rule ofEvidence 702 .....................................................................................................26 


W. Va. Rule ofEvidence 703 .....................................................................................................26 


Other Authorities 


8-B William & Meyers, Oil and Gas Law Scope (2015) ............................................................ 15 


6 




ASSIGNMENTS OF ERROR 


1. 	 The Circuit Court erred by failing to apply the clear and unambiguous terms of the Lease 
Agreement which authorizes Danny Webb Construction, Inc. ("Webb Construction") to 
operate an injection well on the leased premises. 

2. 	 The Circuit Court erred by finding that the Lease Agreement required Webb Construction 
to drill an oil or natural gas well on the leased premises before Webb Construction's right 
to utilize the leased premises for injection well purposes was triggered. 

3. 	 The Circuit Court erred by finding that North Hills Group, Inc. ("NHG") had a right to 
unilaterally terminate the Lease Agreement despite the complete absence of a termination 
provision of any kind in the Lease Agreement. 

4. 	 The Circuit Court erred by failing to even address the estoppel effect ofNHG's 
acceptance ofInjection Rental payments from Webb Construction for years prior to the 
purported termination of the Lease Agreement. 

5. 	 The Circuit Court erred by disregarding the uncontroverted testimony of the West 
Virginia Department of Environmental Protection and finding that Webb Construction's 
operation on the leased premises constitutes a nuisance and has the possibility to 
constitute a threat to public health and safety. 

6. 	 The Circuit Court erred by relying on extrinsic evidence to interpret the language of the 
Lease Agreement despite the finding by the Circuit Court that the terms of the Lease 
Agreement are clear and unambiguous. 

7. 	 The Circuit Court erred by relying on irrelevant, inadmissible, hearsay and opinion 
testimony when formulating its Order. 

8. 	 The Circuit Court erred by finding, despite a complete lack of evidence, that the 
corporate veil of Webb Construction should be pierced to impose personal liability on 
Webb Construction's shareholder, Danny E. Webb. 

9. 	 The Circuit Court erred by granting an injunction prohibiting Webb Construction from 
exercising its rights under the Lease Agreement on the leased premises. 
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STATEMENT OF THE CASE 


Summary of Relevant Facts 

Webb Construction and NHG entered into an Oil and Gas Lease ("Lease Agreement") on 

April 17, 2008. (Lease Agreement, JA 435.) The Lease Agreement was executed on behalf of 

Webb Construction by Danny E. Webb, and on behalf ofNHG by Philip D. Mooney, an attorney 

and then-president ofNHG. The Lease Agreement granted Webb Construction the right to drill 

for oil and natural gas on NHG's property in Fayette County, West Virginia (the "leased 

premises"), and the right to inject fluids into the leased premises. (Lease Agreement at ~ 14, JA 

435,444.) NHG receives compensation under the Lease Agreement if Webb Construction 

exercises either right. If Webb Construction exercised its right to drill a productive natural gas 

well, NHG would receive a royalty payment based on the quantity of natural gas produced. 

(Lease Agreement at ~ 3, JA 437-38.) If Webb Construction exercised its right to operate an 

injection well, NHG would receive a fixed yearly fee ("Injection Rent" or "Injection Rental"). 

(Lease Agreement at ~ 14, JA 444.) 

When the Lease Agreement was executed, a well already existed on the leased premises 

(the "508 Well"). (JA 340-42.) Webb Construction expended over $80,000.00 to rework the 508 

Well to make it either (1) a productive natural gas well, or (2) suitable for use as an injection 

well. (JA 341-42,356,407.) When the 508 well proved unproductive of oil and natural gas, 

Webb Construction immediately converted it into an injection well. (JA 342.) NHG gave its 

written consent to Webb Construction's proposed use of the 508 well when NHG submitted a 

signed Surface Owner Waiver to the West Virginia Department of Environmental Protection 

raising no objection to the issuance of an injection well permit to Webb Construction. (JA 796.) 
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Since placing the 508 Well into service as an injection well, Webb Construction has paid 

NHG over $80,000.00 to maintain the Lease Agreement. (JA 148, 157,356.) This includes a 

delay rental l payment of $72,480.00, which extended the Lease Agreement for four years, and 

Injection Rental payments of$3,624.00 per year for years 2012,2013, and 2014. (JA 793-95.) 

At no time during this period did NHG raise any objection to Webb Construction's injection well 

operations on the leased premises, and at no time did NHG make a demand that Webb 

Construction drill a well for oil or natural gas. (JA 354-56.) 

NHG accepted Webb Construction's injection rental payments for three years and never 

objected. (JA 793-95.) Webb Construction first became aware of any concern at all from NHG 

when NHG sent Webb Construction a letter dated July 24, 2015, stating that NHG was 

terminating the Lease Agreement (the "Termination Letter"). (JA 137-38.) NHG gave Webb 

Construction no prior notice of its intention to terminate the Lease Agreement, and it made no 

demand that Webb Construction drill a well on the leased premises. (JA 356.) When Webb 

Construction tendered the 2015 Injection Rental on or about December 17, 2015, (JA 824-25.) 

after three years of accepting the payments without so much as a mention of an objection, NHG 

refused to accept the 2015 Injection Rental payment and returned the check to Webb 

Construction. (JA 400.) 

Procedural History 

After NHG refused to accept Webb Construction's 2015 Injection Rental payment, NHG 

filed a Petition for Declaratory Relief and Verified Petition for Injunctive Relief in the Circuit 

Court of Fayette County, West Virginia, on January 15, 2016. Webb Construction filed a 

I Delay rental payments are payments made by a lessee to extend the primary term of a lease agreement. 
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Motion to Dismiss on March 31, 2016, and the Circuit Court held an evidentiary hearing on May 

12,2016, and May 17,2016. Following the evidentiary hearing, the Circuit Court ordered 

counsel for NHG and Webb Construction to submit proposed orders containing proposed 

findings of fact and conclusions oflaw. Both parties submitted proposed orders, and on June 7, 

2016, the Circuit Court entered an order, substantially in the fonn of the proposed order 

submitted by NHG, denying Webb Construction's motion to dismiss and granting NHG's 

Petition for Declaratory Relief and Verified Petition for Injunctive Relief. Webb Construction 

filed its Notice of Appeal on July 6,2016. 

SUMMARY OF ARGUMENT 

Webb Construction and NHG are parties to a valid Lease Agreement which grants Webb 

Construction the rights to both drill for oil and natural gas, and to inject fluids into the leased 

premises. The Lease Agreement provides that Webb Construction may maintain the agreement 

in full force and effect as long as Webb Construction continues injecting fluids into the leased 

premises and pays NHG an annual Injection Rental fee. Webb Construction has complied with 

all its obligations under the Lease Agreement and the Lease Agreement remains a valid contract 

between NHG and Webb Construction. 

The Lease Agreement expressly contemplates that NHG will benefit separately from each 

of the two authorized uses of the leased premises. rfWebb Construction drills for oil or natural 

gas, Webb Construction is required to pay NHG a royalty based on the amount of oil or natural 

gas extracted from the leased premises. rfWebb Construction uses the leased premises for 

injection well operations, then Webb Construction must pay NHG a flat rate per year. Under 

either arrangement, NHG benefits financially from the Lease Agreement. The separate fonns of 
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consideration provided for in the Lease Agreement clearly illustrate that the Lease Agreement 

provides for each right to exist independent of the other. 

Webb Construction is not required to drill for oil or natural gas under the Lease 

Agreement. On its face, the Lease Agreement provides that NHG will receive a financial benefit 

if Webb Construction either drills for oil or natural gas, or uses the leased premises for injection 

well operations. IfNHG intended to require that Webb Construction drill for oil or natural gas, it 

could have made such a requirement in the Lease Agreement. It did not. Absent such an 

affirmative covenant to drill, the Lease Agreement authorizes Webb Construction to maintain the 

Lease Agreement by payment ofa flat rate Injection Rental each year. Webb Construction has 

made the required annual Injection Rental payments, and the Lease Agreement remains in full 

force and effect. 

In consideration for the Injection Rental payments, the Lease Agreement gives Webb 

Construction the right to inject a variety of fluids into the leased premises. NHG's argument that 

Webb Construction's injection rights are limited to aqueous solutions of sodium chloride fails on 

its face. The Lease Agreement specifically provides that Webb Construction may inject " ... air, 

gas, water, salt water, brine and other fluids/rom any source into the subsurface strata ...." 

(emphasis added). This broad grant of injection authority is not limited in any way by other 

provisions of the Lease Agreement, and as long as Webb Construction continues to inject fluids 

associated with the production of oil and natural gas, Webb Construction has complied with its 

obligations under the Lease Agreement. 

Even though Webb Construction fulfilled its contractual obligations under the Lease 

Agreement, NHG argued that it terminated the Lease Agreement with the Termination Letter. 
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However, the Lease Agreement contains no provision authorizing one party to unilaterally 

terminate the agreement, and without such a provision no right to terminate exists under West 

Virginia law. Thus, the Circuit Court erred in holding that NHG had a right to terminate the 

Lease Agreement. Moreover, NHG was estopped from claiming a breach of the Lease 

Agreement by NHG's continued acceptance of annual Injection Rental payments for three years 

without raising a single objection or voicing a single concern over Webb Construction's 

activities on the leased premises. 

Without justification, and contrary to testimony from the West Virginia Department of 

Environmental Protection, which indicated that Webb Construction's operations were "great," 

(JA 312.) the Circuit Court determined that Webb Construction's injection well operation on the 

leased premises constitutes a nuisance. Furthermore, NHG is precluded from alleging that Webb 

Construction's injection well operations constitute a nuisance because the Lease Agreement 

approved by NHG specifically contemplated that the leased premises would be used for that 

purpose. The Circuit Court's finding that Webb Construction's operation constitutes a nuisance 

is contrary to the facts and precluded by the law. 

Webb Construction is a corporation formed under the laws of the State of West Virginia, 

and it has a legal existence separate and distinct from its shareholder, Danny E. Webb. Despite 

the complete absence of any evidence in support of such a finding, the Circuit Court held that the 

corporate veil of Webb Construction should be pierced and that Danny E. Webb should be held 

personally liable for the alleged wrongs of Webb Construction. Such a finding is inconsistent 

with the facts and contrary to the law. 
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The Circuit Court's Order relies on hearsay and opinion testimony which was both 

inadmissible and irrelevant. In formulating its Order, the court relied on affidavit testimony of 

Philip D. Mooney, despite the fact that the affidavit was made available to counsel for Webb 

Construction only moments before its introduction, and Mr. Mooney was never made available 

for cross examination. Moreover, the Circuit Court also relied on materials prepared by Avner 

Vengosh, though these materials had no bearing whatsoever on the proper interpretation of the 

Lease Agreement. 

The Lease Agreement is a valid contract between NHG and Webb Construction, and the 

Circuit Court had no basis for issuing an injunction preventing Webb Construction from 

continuing to exercise its rights under the Lease Agreement. Under every prong of the test for 

whether an injunction should issue, NHG failed to show that it was entitled to an injunction. 

Accordingly, the injunction should be dissolved and Webb Construction should be permitted to 

resume its lawful injection well operations on the leased premises. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Although the prior precedents of this Court squarely address the legal questions at issue 

in this case, the public policy implications of this case are of such importance that oral argument 

would aid the Court's decisional process. This case raises issues of plain error by the Circuit 

Court of Fayette County related to the proper application of a clear written agreement, the 

improper termination of a valid contract, and the reliance on improper evidence by the Circuit 

Court in granting an improper injunction which prevents a contractual party from enjoying the 

benefits of the valid contract. 

This appeal is appropriate for Rule 20 argument. 
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STANDARD OF REVIEW 

This Court has held that a de novo standard of review applies when this Court is called 

upon to interpret a written instrument. See Zimmerer v. Romano, 223 W. Va. 769, 679 S.E.2d 

601 (2009) ("Thus, we apply a de novo standard of review to the circuit court's interpretation of 

[a] contract.) (citing HN Corp. v. Cyprus Kanawha Corp., 195 W.Va. 289, 294, 465 S.E.2d 391, 

396 (1995) (per curiam)). 

ARGUMENT 

I. 	 The Circuit Court erred by failing to apply the clear and unambiguous terms 
of the Lease Agreement which authorizes Webb Construction to operate an 
injection well on the leased premises. 

The Lease Agreement between Webb Construction and NHG is clear. The agreement 

grants Webb Construction the right to explore for oil or natural gas, and the right to use the 

leased premises for injection purposes. (Lease Agreement, JA 435-46.) No interpretation of the 

Lease Agreement was necessary, and Webb Construction's right to operate an injection well on 

the leased premises is clear. 

Under the Lease Agreement, Webb Construction is authorized to inject any and all fluids 

related to oil and natural gas exploration into the leased premises with no obligation to drill a 

well for oil or natural gas. On the first page of the Lease Agreement, NHG granted Webb 

Construction the right to inject "air, gas, water, salt water, brine and otherfluids from allY 

source into the subsurface strata ...." (emphasis added) (JA 435.) The Circuit Court 

erroneously characterized the nature of the injection rights by limiting Webb Construction to 

injecting only "salt water," though neither the Lease Agreement nor the Circuit Court's Order 

provide any definition for that term. Rather than applying the clear and unambiguous terms of 
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the Lease Agreement, the Circuit Court incorrectly disregarded the very words used in the 

agreement, including the operative words "and other fluids from any source." 

Despite the clarity with which the Lease Agreement authorizes Webb Construction to use 

the leased premises for injection purposes, even without the broad grant of authority to inject 

"fluids from any source," Webb Construction would still have authority under the Lease 

Agreement to inject produced water from oil and natural gas production into the leased premises. 

The Circuit Court's Order refers to a definition attributed, without citation, to the United States 

Occupational Safety and Health Administration in which "brine" is defined as "water that has a 

quantity of salt, especially sodium chloride, dissolved in it; salt water." However, the Circuit 

Court ignored definitions of "brine" from legal authority2 and from the common usage in the oil 

and natural gas industry3 which both make clear that "brine" is more than a solution of sodium 

chloride in water. Though West Virginia has not attempted to define "brine" in our statutes or 

rules, our neighboring state of Ohio has, and defines "brine" as "all saline geological formation 

water resulting from, obtained from, or produced in connection with exploration, drilling, well 

stimulation, production of oil or gas, or plugging of a well." 4 Though the Lease Agreement, by 

its very terms, permits Webb Construction to inject fluids from any source, even without such a 

2 See Dow Chemical Co. v. Commissioner of Internal Revenue, 433 F.2d 283, 284-85 (6 th Cir., 1970), 
where the United States Court of Appeals for the Sixth Circuit discusses the tax treatment of a brine extraction 
operation and characterizes "brine" as "a fully saturated solution containing approximately 70 percent water and 30 
percent dissolved solids in the form of hydrated ions," and discusses the extraction of "sodium chloride or saIt, 
potassium chloride or potash, calcium chloride and magnesium hydroxide" from a brine solution. See also Martin 
Marietta Corp. v. United States, 7 Cl. Ct. 573, 575-76 (1985), where the Court recognizes that "brine is a clear 
liquid solution of solids dissolved in water. The dissolved solids, which are present in the brine as hydrated ions, 
represent approximately 30 percent of the brine's content by weight. The remaining 70 percent of the brine's weight 
is water." In Footnote 2 of Martin Marietta Corp., the Court indicates that a "[a] representative analysis of the 
ionic solids contained in the brine is as follows:" and then recites a lengthy list of various ions found in brine, 
including calcium, magnesium, sodium, potassium, strontium, ammonium, chloride, bromide, sulfate, and boric 
acid. 

3 See 8-B William & Meyers. Oil and Gas Law Scope (2015), defining "brine" as "[w]ater impregnated with 
salt frequently produced with oil." 

4 See Ohio Revised Code § 1509.01 (U). 
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permissive grant of authority, Webb Construction would still be within its rights under the Lease 

Agreement to inject produced water from the oil and natural gas industry. 

II. 	 The Circuit Court erred by finding that the Lease Agreement required Webb 
Construction to drill an oil or natural gas well on the leased premises before 
Webb Construction's right to utilize the leased premises for injection well 
purposes was triggered. 

A. 	 The Lease Agreement provides separate forms of consideration for 
extraction and injection and does not obligate Webb Construction to 
drill a well for oil or natural gas. 

The Lease Agreement grants Webb Construction the right to both drill for oil and natural 

gas, and the right to inject fluids into the leased premises. Webb Construction is authorized to do 

either or both of these activities on the leased premises without a concurrent requirement that it 

engage in the other activity. The Lease Agreement grants Webb Construction the right to inject 

fluids into the leased premises in two separate provisions. Specifically, in the second paragraph, 

(JA 435.) the Lease Agreement provides that Webb Construction is granted the 

" further exclusive right to inject air, gas, water, salt water, brine and 
other fluids from any source into the subsurface strata and any and all 
other rights and privileges necessary, incident to, or convenient for the 
economical operation of said land, alone or jointly with neighboring land, 
for the production, saving, storing and taking care of oil and gas and the 
injection of air, gas, water, brine and other fluids from the subsurface 
strata, [ ... ]." (emphasis added) 

Again, in numbered paragraph fourteen (JA 444.), the Lease Agreement further clarifies 

that Webb Construction has the right to use the leased premises for the operation of injection 

disposal wells by providing that 

"[Webb Construction] is further granted the right to inject salt water or 
brine in any new well or wells drilled or located upon the leased premises 
which prove unproductive of oil and or gas and/or coalbed methane in 
addition to the lessee's existing licensed salt brine disposal wells; provided 
such activities are licensed by the State and/or Federal government and to 
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store natural gas in any depleted formation thereunder, and in the event 
such salt brine injection and/or such gas storage enterprise continues 
beyond the primary or secondary term of this lease, then the lease shall 
continue infullforce and effect so long as lessee shall continue paying 
lessor annually thereafter the sum of Three Thousand Six Hundred 
Twenty-Four Dollars ($3,624.00) for such privilege so long as such 
activity continues." (emphasis added) 

These provisions clearly establish that Webb Construction may use the leased premises to 

operate an injection disposal well. The Lease Agreement contains no provision requiring that 

Webb Construction drill a well for oil or natural gas. The Circuit Court's Order ignored the law 

and created a nonexistent requirement that Webb Construction drill for oil or natural gas in order 

to maintain the Lease Agreement. Such a requirement is inconsistent with the precedents of this 

Court. 

In lafoUa v. Douglas Pocahontas Coal Corp., 162 W. Va. 489,250 S.E.2d 128 (1978), 

this Court considered a lease agreement which provided that the lessee could maintain the lease 

by payment of royalties derived from exploiting the minerals on the leased premises, or by 

payment of an annual minimum rent. The circuit court in lafoUa found that the lessee's failure to 

explore for minerals in a timely manner amounted to a forfeiture of the lease and entitled the 

lessor to terminate the agreement. This Court, however, held that "where the parties have agreed 

to a lease in which the lessee has the option of either paying a minimum rental or of exploiting 

the minerals, such lease is valid and enforceable in the absence of fraud, mistake, 

misrepresentation, or failure of consideration and may not be unilaterally cancelled by the 

lessor." la/oUa at 490-91. 

Like the agreement in lafolla, the Lease Agreement between Webb Construction and 

NHG provides two mechanisms by which Webb Construction may maintain the lease, (1) 

payment of royalties based on extraction of oil or natural gas, or (2) payment of an annual 
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Injection Rental fee of Three Thousand Six Hundred Twenty-Four Dollars as long as the leased 

premises is used for injection of fluids into the subsurface strata. This Court recognized in 

lafolla that where a lessee makes minimum payments to its lessor to maintain a lease in 

accordance with the lease terms, those minimum payments are sufficient consideration to 

maintain the lease and the lessor cannot sustain a challenge to the validity of the agreement based 

on the lessee's failure to extract the mineral resources. lafolla at 498-99. 

Despite the clear precedent, the Circuit Court incorrectly found that "[Webb Construction 

was] to attempt production of the NHG lA well before converting the well into an injection well 

and then, if the well proved to be unproductive, they [sic] only were allowed to inject salt water, 

brine or other fluids related to gas production into the well." (JA 10.) This finding fails to 

recognize the separate forms of consideration contemplated by the Lease Agreement in the form 

of royalty payments and Injection Rental payments. Webb Construction paid NHG over $80,000 

since formation of the Lease Agreement, including three years' worth of Injection Rental 

payments. The Circuit Court's interpretation of "the lease as a whole" was not only unnecessary, 

but erroneous. As this Court said in Pechenik v. Baltimore & Ohio Railroad Co., 157 W. Va. 

895,898,205 S.E.2d 813, 815 (1974), "[w]here the intent of the parties is clear, this Court will 

not use the vehicle of interpretation to relieve one party of a bad bargain." The Lease Agreement 

is clear. Webb Construction is authorized to use the leased premises to operate an injection well 

without drilling for oil or natural gas. The Circuit Court misapplied the law by interpreting the 

Lease Agreement to impose an obligation on Webb Construction which simply does not exist. 

B. 	 Webb Construction properly maintained the Lease Agreement by 
paying each year the required annual Injection Rental payments. 
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Paragraph Fourteen of the Lease Agreement authorizes Webb Construction to use the 

leased premises for injection purposes and provides that "the lease shall continue in full force 

and effect so long as lessee shall continue paying lessor annually thereafter the sum of Three 

Thousand Six Hundred Twenty-Four Dollars ($3,624.00) for such privilege so long as such 

activity continues." (JA 444.) By paying this yearly required Injection Rental, Webb 

Construction maintains the Lease Agreement in full force and effect so long as Webb 

Construction is using the leased premises for injection well operations. 

The Circuit Court's Order contains an irrelevant discussion of the "regulatory distinction" 

between produced water and completion fluids. (JA 8.) Webb Construction is authorized to 

inject both materials into the leased premises, and as long as Webb Construction continues to do 

so and continues to pay the required Injection Rent, the Lease Agreement is maintained. This 

interpretation of the Lease Agreement is entirely consistent with this Court's holding in la/alia. 

Webb Construction maintained the Lease Agreement by payment of the Injection Rent, and 

doing so relieves Webb Construction ofany obligation to drill for oil or natural gas. 

III. 	 The Circuit Court erred by finding that NHG had a right to unilaterally 
terminate the Lease Agreement despite the complete absence of a 
termination provision of any kind in the Lease Agreement. 

The Circuit Court lacked any basis for finding a unilateral right to terminate the Lease 

Agreement. As the Circuit Court correctly noted, the Lease Agreement contains no termination 

provision. (JA 9.) Absent a termination provision in the Lease Agreement, the proper remedy 

for any alleged breach of the Lease Agreement, if a remedy was due at all, is monetary damages. 

As this Court observed in Easley Coal Co. v. Brush Fork Coal Co., 91 W. Va. 291, 112 S.E. 512 

(1922), 
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"Forfeitures of estates are not favored in law. The right to foifeit must be 
clearly stipulated for in terms, else it does not exist. Every breach of a 
covenant or condition does not confer it upon the injured party. It never 
does, unless it is so provided in the instrument. Such breaches are usually 
compensable in damages, and, if a forfeiture has not been stipulated for, it 
is presumed that the injured party intended to be content with such right as 
is conferred by the ordinary remedies. The broken covenant or condition 
relied upon for forfeiture must be found not only in the instrument, by 
clear and definite expression, but also within the forfeiture clause, by such 
expression. A covenant or condition merely implied, or an express one 
not clearly within the forfeiture clause, will not sustain a claim for 
forfeiture by reason of its breach." (emphasis added) 

Not only does the Lease Agreement fail to provide a clear and definite expression of a 

right to forfeit the agreement, it fails to provide any right of termination whatsoever. Under Syl. 

Pt. 2, Bethlehem Steel Corp. v. Shonk Land Co., 169 W. Va. 310, 288 S.E.2d 139 (1982), "[a] 

broken covenant or condition relied upon for forfeiture must be found not only in the instrument, 

by clear and definite expression, but also within the forfeiture clause by such expression." The 

Circuit Court failed to cite even a single covenant or condition from the Lease Agreement to 

justify termination. The universe of remedies considered by the Circuit Court should have been 

limited to monetary damages, not termination of the Lease Agreement. Without a clear and 

definite expression of the right to terminate the lease, under this Court's precedents, that right 

simply does not exist. 

Though NHG had no right to unilaterally terminate the Lease Agreement, even if such a 

right had existed, NHG was prevented from exercising it without giving notice to Webb 

Construction and making a demand that Webb Construction drill for oil or gas. In Johnson v. 

Armstrong, 81 W. Va. 399, 94 S.E. 753 (1917), this Court held that if a lessor desires to enforce 

a covenant to drill, where such a covenant exists, then the lessor must first make a demand that 

the lessee drill a well. Absent such a demand, the lessor may not terminate a lease agreement for 

failure by the lessee to drill. Not only does the Lease Agreement between NHG and Webb 
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Construction contain no covenant to drill, but even if it had, NHG never demanded that Webb 

Construction drill a well. NHG had no right to terminate the Lease Agreement, and the Circuit 

Court erred by allowing the termination. 

IV. 	 The Circuit Court erred by failing to even address the estoppel effect 
of NHG's acceptance of Injection Rental payments from Webb 
Construction for years prior to the purported termination of the 
Lease Agreement. 

NHG was estopped from terminating the Lease Agreement by accepting Injection Rent 

from Webb Construction for three years with full knowledge of Webb Construction's injection 

well operations. Since the Lease Agreement was formed in 2008, NHG accepted over 

$80,000.00 in payments from Webb Construction, including three years' worth of Injection Rent, 

with full knowledge that Webb Construction was using the leased premises to operate an 

injection disposal well. Under this Court's holding in Dunbar Housing Authority v. Nesmith, 

184 W. Va. 288, 400 S.E.2d 496 (1990), NHG was estopped from terminating the Lease 

Agreement. In Syllabus Point 2 of Dunbar Housing Authority, this Court held that 

"[t]he general rule is that a lessor waives his right to forfeit a lease 
or is estopped from enforcing a forfeiture for a breach of covenant 
or condition in a lease when, after such breach of covenant or 
condition, he accepts subsequently accruing rent from his tenant 
with knowledge or full notice of such breach, unless there are 
circumstances to negative the presumption of his affirmance of the 
continuance of the lease which arises from his acceptance of rent." 

NHG continued to accept Injection Rental payments from Webb Construction long after 

NHG became aware of Webb Construction's use of the leased premises for operation of an 

injection well. The circumstances of Webb Construction's injection well operations have 

remained unchanged since 2008, and NHG has had continuous notice of Webb Construction's 

operations. (JA 355-57.) Under Dunbar Housing Authority, NHG is estopped from claiming that 
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Webb Construction's use of the leased premises is prohibited by the Lease Agreement. Any 

such claim, to the extent it existed at all, was waived years ago. The Circuit Court failed to give 

any consideration to Webb Construction's estoppel arguments, presented both in its pleadings 

and in oral argument before the Circuit Court. 

V. 	 The Circuit Court erred by disregarding the uncontroverted testimony of the 
West Virginia Department of Environmental Protection and finding that 
Webb Construction's operation on the leased premises constitutes a nuisance 
and has the possibility to constitute a threat to public health and safety. 

A. 	 The West Virginia Department of Environmental Protection declared 
that Webb Construction's injection well operation was "great" and 
posed no threat to health, safety, or the environment. 

It is the public policy of the State of West Virginia that "[t]he state has the primary 

responsibility for protecting the environment." W. Va. Code § 22-1-1(2). The State achieves 

this mandate through the regulatory compliance and environmental enforcement efforts of the 

West Virginia Department of Environmental Protection ("DEP"). Webb Construction's injection 

well facility on the leased premises is operated pursuant to a permit issued by the DEP.5 Webb 

Construction's operation is regularly inspected by DEP environmental enforcement officers, one 

of whom, Mr. Terry W. Urban, when asked about the environmental conditions associated with 

Webb Construction's facility, testified before the Circuit Court that Webb Construction's 

operation was "great." (JA 312.) No contradictory evidence was offered, yet the Circuit Court 

apparently disregarded Mr. Urban's testimony to find that Webb Construction's operation 

constitutes a nuisance. This finding is contradictory to the only evidence offered, which 

unequivocally refuted the assertion that Webb Construction's operation was a threat to public 

health, safety, or the environment. 

5 UIC Pennit No. UIC2D0190508. Issued by the West Virginia Department of Environmental Protection 
Office of Oil and Gas on November 7, 2008, and reauthorized on August 26,2015. 
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B. 	 NHG cannot assert that Webb Construction's operations constitute a 
nuisance after NHG leased Webb Construction the leased premises 
for that specific use. 

The Lease Agreement grants Webb Construction the right to use the leased premises for 

injection well purposes. After granting Webb Construction this right, NHG may not now assert 

that the very purpose for which the property was leased is an impermissible use. Under this 

Court's precedents, "[a] private nuisance is a substantial and unreasonable interference with the 

private use and enjoyment of another's land." Syl. Pt. 1, Hendricks v. Stalnaker, 181 W. Va. 31, 

380 S.E.2d 198 (1989). Here, NHG has not only suffered no interference or deprivation of 

enjoyment, but it has financially benefitted from Webb Construction's use of the leased premises 

for operation of an injection well business. Moreover, in Syl. Pt. 5, Quintain Development, LLC 

v. Columbia Natural Resources, Inc., 210 W. Va. 128,556 S.E.2d 95 (2001), this Court held that 

"[t]he actions or inactions of the owner of an easement, which otherwise meet the legal definition 

of a nuisance, do not create a nuisance as to the estate servient to the easement unless those 

actions or inactions exceed the scope of the easement." Webb Construction's use of the leased 

premises is squarely within the scope of permissible uses granted by the Lease Agreement. The 

Circuit Court erred in finding otherwise. 

Even after executing the Lease Agreement, NHG gave additional consent to Webb 

Construction's use of the leased premises for operation of an injection well. On September 29, 

2008, NHG consented to Webb Construction's permits for work on the 508 Well. NHG's signed 

Surface Owner Waiver consent form provides, in pertinent part: "1 further state that I have no 

objection to the planned work described in these materials, and I have no objection to a permit 

being issued on those materials." Both the facts and the law negate NHG's claim that Webb 
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Construction's injection well operation constitutes a nuisance, and the Circuit Court's finding 

was erroneous and without support. 

VI. 	 The Circuit Court erred by relying on extrinsic evidence to interpret the 
language of the Lease Agreement despite the finding by the Circuit Court 
that the terms of the Lease Agreement are clear and unambiguous. 

Webb Construction's right to use the leased premises to operate an injection well is clear 

from the face of the Lease Agreement, and under West Virginia law, the Circuit Court erred in 

considering extrinsic, parol evidence to interpret the agreement. The Circuit Court found that the 

terms of the Lease Agreement are unambiguous, yet the court nevertheless relied on extrinsic, 

parol evidence to render an interpretation of the agreement inconsistent with those terms. This 

reliance was improper. In Syl. Pt. 3 of la/olla, this Court held that "[a] written contract merges 

all negotiations and representations which occurred before its execution, and in the absence of 

fraud, mistake, or material misrepresentations extrinsic evidence crumot be used to alter or 

interpret language in a written contract which is otherwise plain and unambiguous on its face." 

The Circuit Court's Order relies in part on an affidavit from Philip Douglas Mooney, Esquire, 

who served as president of NHG when the Lease Agreement was executed. (JA 4.) Any prior 

understanding that Mr. Mooney may have had about the scope and nature of Webb 

Construction's use of the leased premises was irrelevant in light of the terms of the Lease 

Agreement, which expressly provides that Webb Construction may use the leased premises to 

operate an injection disposal well. NHG has made no allegation of fraud, mistake, or material 

misrepresentation, and the use of extrinsic evidence by the Circuit Court was therefore improper. 

It is the Lease Agreement, and only the Lease Agreement, which governs Webb Construction's 

rights to the leased premises. 
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The Lease Agreement grants Webb Construction the right to use the leased premises to 

operate an injection well, and the mere fact that NHG now seeks to have the Lease Agreement 

terminated does not render the agreement ambiguous. The Circuit Court is not permitted to 

substitute its judgment for that of the contracting parties through the exercise of interpretation. 

Syl. Pt. 4, Cotiga Develop. Co. v. United Fuel Gas Co., 147 W. Va. 484, 128 S.E.2d 626 (1962) 

(holding that a court may not alter the clear intent of the parties through judicial interpretation of 

a written agreement). " ... where the language of a contract is clear the language cannot be 

construed and must be given effect and no interpretation thereof is permissible." Syl. Pt. 2, 

Berkeley County Public Service Dist. v. Vitro COlp. ofAmerica, 152 W. Va. 252,162 S.E.2d 189 

(1968). Here, the Lease Agreement is clear. Webb Construction has the right to use the leased 

premises to operate an injection well. The Circuit Court had no reason to engage in any 

interpretation of the Lease Agreement. 

VII. 	 The Circuit Court erred by relying on irrelevant, inadmissible, hearsay and 
opinion testimony when formulating its Order. 

A. 	 The affidavit of Philip Douglas Mooney, Esquire was hearsay and 
should not have been considered by the Circuit Court. 

In concluding that NHG was entitled to tem1inate the Lease Agreement, the Circuit Court 

Order relies in part on an affidavit from Philip Douglas Mooney, Esquire, who served as 

president of NHG when the Lease Agreement was executed. (JA 4.) Mr. Mooney never 

appeared to testify. He was never made available for cross examination, and his affidavit was 

provided to counsel for Webb Construction only moments before counsel for NHG offered it as 

evidence in the Circuit Court. It was error for the Circuit Court to consider the affidavit at all, 

much less to rely on it in the court's Order. 
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As the Supreme Court of the United States announced in Davis v. Alaska, 415 U.S. 308 

(1974), "[c]ross-examination is the principal means by which the believability of a witness and 

the truth of his testimony are tested." Both this Court and the Supreme Court of the United States 

have held that out-of-court testimonial statements are inadmissible in the absence of an 

opportunity for cross examination. See Crawford v. Washington, 541 U.S. 36 (2004); Syl. Pt. 6, 

State v. Mechling, 219 W. Va. 366, 633 S.E.2d 311 (2006) (holding that testimonial material is 

inadmissible in the absence of an opportunity for cross examination). Not only was Mr. Mooney 

unavailable for cross examination, but his affidavit was not provided to counsel for Webb 

Construction prior to the evidentiary hearing. The Circuit Court's reliance on this affidavit was 

improper and contrary to the precedents of this Court. 

B. 	 The Circuit Court impermissibly relied on hearsay opinion testimony 
by Avner Vengosh in its Order. 

The issue in this case is the proper interpretation of the Lease Agreement. The issue is 

not Webb Construction's compliance with the environmental laws of the State of West Virginia. 

Without explanation, and contrary to the precedents of this Court, the Circuit Court relied on 

opinion, hearsay testimony by Avner Vengosh, Ph.D. of Duke University in formulating its 

Order. (JA 6-7.) Like Philip Mooney, A vner Vengosh did not testify at the evidentiary hearing 

and was never available for cross examination. Moreover, Dr. Vengosh was never qualified as 

an expert witness, his methodology was never shown to be reasonably relied upon by experts in 

the field, 6 and his opinion testimony should have been given no consideration by the Circuit 

Court.7 Additionally, the material provided by Dr. Vengosh was unrelated to any issue in the 

6 See West Virginia Rule of Evidence 702. NHG made no showing that the methodology relied upon by 
Avner Vengosh in reaching the conclusions contained in the materials presented to the Circuit Court at the 
evidentiary hearing were derived from generally accepted methodology or otherwise appropriate for judicial notice. 

7 See West Virginia Rule of Evidence 703. 
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case. No part of his contribution related to the interpretation of the Lease Agreement, and this 

evidence should never have been considered by the Circuit Court. Syl. Pt. 2, Wilt v. Buracker, 

191 W. Va. 39,443 S.E.2d 196 (1993) (In analyzing whether to admit testimony under Rule 702, 

"[m]oreover, the testimony must be relevant to a fact at issue.") 

VIII. 	 The Circuit Court erred by finding, despite a complete lack of evidence, that 
the corporate veil of Webb Construction should be pierced to impose 
personal liability on Webb Construction's shareholder, Danny E. Webb. 

Webb Construction and Danny E. Webb have separate and distinct legal identities, and 

the Circuit Court erred in piercing the corporate veil of Webb Construction to impose personal 

liability on Danny E. Webb. Under the laws of the State of West Virginia, a corporation is a 

separate legal entity distinct from its shareholders. See Syl. Pt. 3 (in part), Southern Electrical 

Supply Co. v. Raleigh County National Bank, 173 W.Va. 780, 320 S.E.2d 515 (1984). Without 

any evidence on which to base its ruling, the Circuit Court found that Webb Construction and its 

shareholder, Danny E. Webb, should be regarded as a single entity so as to impose personal 

liability on Danny E. Webb. (JA 2.) Such a finding is contrary to this Court's jurisprudence 

with respect to piercing the veil of a corporation organized under the laws of the State of West 

Virginia. Under this Court's precedents, the shareholders of a corporation may be held 

personally liable for the actions of the corporation only where (1) there is such unity of interest 

and ownership that the separate personalities of the corporation and of the individual 

shareholder(s) no longer exist (a disregard of formalities requirement), and (2) an inequitable 

result would occur if the acts are treated as those of the corporation alone (a fairness 

requirement). Syl. Pt. 3, Laya v. Erin Homes, Inc., 177 W.Va. 343, 352 S.E.2d 93 (1986). The 

Circuit Court's order provides no basis for concluding that Webb Construction disregarded the 

corporate form, nor that an inequitable result would occur without imposing personal liability on 
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Danny E. Webb. The Circuit Court's order simply pronounces that the corporate veil of Webb 

Construction should be pierced. NHG offered no evidence in support of this proposition, and the 

Circuit Court made no finding to justify this conclusion. Such an unsubstantiated conclusion is 

contrary to the facts of this case, inconsistent with the prior holdings of this Court, and clear 

error. 

IX. 	 The Circuit Court erred by granting an injunction prohibiting Webb 
Construction from exercising its rights under the Lease Agreement on the 
leased premises. 

The Lease Agreement remains a valid contract between Webb Construction and NHG, 

and NHG is not entitled to an injunction. The Circuit Court granted an injunction ordering that 

Webb Construction cease all work on the leased premises even though NHG failed to satisfy the 

requirements for an injunction. This approach is inconsistent with the prior holdings of both this 

Court8 and the Supreme Court of the United States.9 The Circuit Court purported to perform a 

balancing of interests as provided in the test adopted by this Court in Jefferson Co. Bd. ofEduc. 

v. Jefferson Co. Educ. Assoc., 183 W. Va. 15, 24, 393 S.E.2d 653, 662 (1990), which requires 

that "[u]nder the balance of hardship test the [lower] court must consider, in flexible interplay, 

the following four factors in determining whether to issue a preliminary injunction (1) the 

likelihood of irreparable harm to the plaintiff without the injunction, (2) the likelihood of harm to 

the defendant with an injunction, (3) the plaintiffs likelihood of success on the merits, and (4) 

the public interest." (citing Merrill Lynch, Pierce Fenner & Smith v. Bradley, 756 F.2d 1048, 

1054 (4th Cir. 1985)); See also Camden-Clark Mem. Hosp. Corp. v. Turner, 212 W. Va. 72, 757, 

8 See Camden-Clark Memorial Hospital Corp. v. Turner, 212 W. Va. 752,575 S.E.2d 362 (2002) (Holding 
that a trial court erred when it placed the burden of proof on the party against whom the allegations were made 
rather than the moving party for purposes of granting an injunction.). 

9 See Granny Goose Foods, Inc. v. Brotherhood of Teamsters and Auto Truck Drivers Local No. 70 of 
Alameda County, 415 U.S. 423, 441 (1974) ("The burden was on the [party seeking the injunction] to show that they 
were entitled to a preliminary injunction, not on the [party to be enjoined] to show that they were not."). 
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575 S.E.2d 362, 367 (2002). As explained below, the Circuit Court's findings with respect to 

each of these four factors fail on both the law and the facts. NHG was not entitled to an 

injunction, and Webb Construction retains all its rights and privileges under the Lease 

Agreement. 

A. 	 NHG specifically consented to Webb Construction's use of the leased 
premises as an injection well site, and NHG cannot now claim it will 
be harmed by the very activity for which it leased its property and 
enjoyed a financial benefit. 

The Circuit Court found that "[t]he creation of a hydraulic fracturing waste site is a 

nuisance and interrupts the quiet and useful enjoyment of [NHG's] property." (JA 12.) Despite a 

complete absence of evidence to support a finding that Webb Construction's injection well 

operation was either a nuisance or a "hydraulic fracturing waste site," the Circuit Court 

nevertheless found that Webb Construction's injection well operation was "something not 

anticipated by the parties' lease agreement." /d. 

Contrary to this finding, the Lease Agreement specifically authorizes Webb Construction 

to use the leased premises to operate an injection well. Under Quintain Development, LLC v. 

Columbia Natural Resources, Inc., NHG may not now assert that Webb Construction's operation 

is a nuisance. NHG entered into the Lease Agreement with full knowledge that NHG was 

granting Webb Construction the right to use the leased premises to operate an injection well. 

NHG has accepted over $80,000.00 in payments from Webb Construction during the term of the 

Lease Agreement, and NHG cannot now say that it will be hamled by the very activity from 

which it has uncomplainingly profited for the past three years. NHG faces no prospect of harm. 

B. 	 Webb Construction has made considerable investments in the leased 
premises in order to realize the benefit of the bargain it made with 
NHG in the Lease Agreement, and Webb Construction will face a 
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serious harm if it is not allowed to resume operations as contemplated 
by the Lease Agreement. 

After concluding that Webb Construction will not suffer harm as a result of the 

injunction, the Circuit Court apparently offered as justification for its finding that "[Webb 

Construction] owns property adjacent to [NHG's] which may be suitable as an injection well." 

(JA 12.) This extraneous observation completely ignores the considerable investment Webb 

Construction has made in the leased premises. Since formation of the Lease Agreement, Webb 

Construction has paid to develop its injection well on the leased premises, maintain the well in 

compliance with all state and federal requirements, and make Injection Rental payments to NHG. 

Webb Construction's operation of a second injection well on property adjacent to the leased 

premises is irrelevant. Moreover, Webb Construction would suffer significant harm because 

Webb Construction cannot accommodate all its customers using a single injection well. The 

Circuit Court's injunction prevents Webb Construction from realizing the benefit of its 

contractual agreement with NHG. Such an unlawful interference with an existing contract is 

prohibited by the United States Constitution 10 and the Constitution of the State of West 

Virginia. 11 Completely depriving Webb Construction of the benefit of its contractual rights 

under the Lease Agreement amounts to a serious harm to Webb Construction, and the test for an 

injunction fails on this prong alone. 

C. 	 Both the facts and the law favor Webb Construction, and NHG had 
no likelihood of success on the merits of its claim. 

For an injunction to have been properly granted in this case, the Circuit Court would have 

been required to find that NHG was entitled to unilaterally terminate the Lease Agreement. As 

10 United States Constitution, Article 1, § 10, Clause 1, "No state shall ... pass any ... law impairing the 
obligation of contracts...." 

II Constitution of the State of West Virginia, Article 3, § 4, "No ... law impairing the obligation of a 
contract, shall be passed." 
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set forth above, such a finding is contrary to the law, and the Circuit Court could not properly 

arrive at such a conclusion. This Court has very clearly stated, and the Circuit Court even 

acknowledged, that "[t]he right to forfeit must be clearly stipulated for in terms, else it does not 

exist." (emphasis added) Easley Coal Co. v. Brush Fork Coal Co., 91 W. Va. 291, 112 S.E. 512 

(1922). NHG had no right to terminate the Lease Agreement, much less to do so unilaterally 

with no prior notice to Webb Construction. The Lease Agreement clearly provides that Webb 

Construction is entitled to use the leased premises to operate an injection well, and there was no 

basis in law or fact for the Circuit Court to conclude that NHG was likely to prevail on its claim 

that the Lease Agreement was terminated. 

D. 	 The public policy of the State of West Virginia favors enforcement of 
valid contracts and the primacy of the West Virginia Department of 
Environmental Protection with respect to enforcing our State's 
environmental laws. 

Since at least 1984, this Court has recognized that "[a] determination of the existence of 

public policy in West Virginia is a question oflaw, rather than a question of fact for ajury." Syl. 

Pt. 1, Cordle v. General Hugh Mercer COlp., 174 W. Va. 321, 325 S.E.2d 111 (1984). The West 

Virginia Legislature has codified in our law that the public policy of the State of West Virginia is 

that "[t]he state has the primary responsibility for protecting the environment." W. Va. Code § 

22-1-1(2). While it may be the role of the courts to find that a public policy exists, where the 

people's elected representatives have expressed a public policy, it is not for the circuit courts to 

substitute their judgement for that of the legislature. 

The Circuit Court's Order justifies the injunction with reference to "the potential to create 

a public hazard to safety and the environment." Such a claim was expressly rejected by the West 

Virginia Department of Environmental Protection, the very agency entrusted by the public, 
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through the legislature, with environmental enforcement in our state. For the Circuit Court to 

find that West Virginia public policy demands judicial termination of an otherwise valid 

contractual agreement simply because the court disagrees with the professional judgment of the 

Department of Environmental Protection requires that the court disregard all precedents of this 

Court giving force and effect to binding agreements. The public policy of the State of West 

Virginia is that valid contracts should be enforced. The Lease Agreement is a valid contract, and 

Webb Construction deserves that it be enforced. 

CONCLUSION 

For the foregoing reasons, Webb Construction respectfully requests that this Court 

reverse the Circuit Court of Fayette County, find the Lease Agreement between Webb 

Construction and NHG to be in full force and effect, and dissolve the injunction entered by the 

Circuit Court. Webb Construction has complied with each and every obligation is has under the 

Lease Agreement, and it was error for the Circuit Court of Fayette County to terminate the Lease 

Agreement with no legal or factual basis for doing so. 

Respectfully submitted this 11 th day of October, 2016. 
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