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Statement of the Case 

This case was brought against the West Virginia Board of Education ("WVBOE") by 

Amended Complaint filed August 24,2016. (A.R. 32-33). Respondent Zelda Croaffwas seriously 

injured by electrical shock from a malfunctioning freezer while working as an employee of the 

Mingo County Board of Education ("Mingo BOE"). (A.R. 20-23). It is believed and alleged the 

hazardous condition was known and reported to the principal and other supervisory employees but 

was not corrected. (A.R. 22). 

At the time ofher injuries, the Mingo BOE was under the control and responsibility of the 

WVBOE. (A.R. 20). Although discovery has not commenced due to the stay in this matter, the 

WVBOE's pleadings and exhibits indicate the WVBOE and the State Superintendent exercised full 

decision-making authority over all expenditure offunds and other key decisions in the Mingo County 

school system. (A.R. 45 and 66). 

Ms. Croaff alleges the WVBOE, as the controlling and decision-making entity, was negligent 

by failing its duties to inspect, repair, and maintain the faulty freezer that caused her injuries. (A.R. 

23). In the alternative, the Complaint also sets forth a statutory "deliberate intent" claim against the 

WVBOE - a claim that only applies in the unlikely scenario Ms. Croaff is detennined to be a de

facto employee of the WVBOE. (A.R. 25-26). However - despite the lengthy and somewhat 

confusing appellate brief - the heart ofthis case is a personal injury and negligence action against a 

non-employer entity, the WVBOE. The Complaint explicitly confines claims to the limits of 

WVBOE's liability insurance coverage. (A.R. 20). 

The WVBOE moved to dismiss Plaintiff's claims for a myriad ofreasons. (A.R. 34-60). The 

Circuit Court denied the Motion, finding the Complaint sufficiently pleaded negligence and the 

alternative theory of deliberate intent, if such an action would trigger. (A.R. 173-181). 
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Summary of Argument 

Petitioner's Brief does a tremendous job ofmuddying the issues. In reality, this is a rather 

straightforward claim of negligence against the WVBOE, seeking only damages covered by the 

applicable insurance policy. As such, sovereign immunity does not apply (a longstanding point of 

law recognized by this Court in Pittsburgh Elevator, infra), and venue is proper in Mingo County 

(also a clear point of law pursuant to King v. Heffernan, infra). It is virtually indisputable that 

Respondent has adequately and appropriately pleaded a negligence claim against the WVBOE, which 

satisfies the requirements to avoid dismissal at this early stage of the proceedings. 

The negligence claim against the WVBOE can be proven in two ways: first, the WVBOE is 

liable for its own negligence; second, the WVBOE is liable for the negligence of its agents. Both 

instances are factually dependent, and dismissal prior to discovery would be improper. The claim of 

deliberate intent was only pleaded in the alternative. Respondent agrees with Petitioner that these 

two claims are mutually exclusive - which is exactly why they were pleaded in the alternative 

pending discovery. 

Petitioner asserts a smorgasbord ofother immunity theories. Again, all ofwhich are factually 

dependent, none ofwhich are supported by the facts known thus far, and all ofwhich are premature 

for this Court to consider. The assertions do succeed in one thing: convoluting the relatively simple 

issue presented. 

Petitioner's numerous invocations of immunity can be boiled down to three theories: 1) 

workers compensation immunity; 2) sovereign immunity; and 3) qualified immunity. 

Ms. Croaffs employer was the Mingo BOE, not the WVBOE. Petitioner provides no legal 

support to extend workers compensation immunity to a non-employer entity, but instead makes the 

blanket statement that it is entitled to share in the Mingo BOE's immunity. (See Petitioner's Brief, 
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24-25). Respondent and the Circuit Court rejected this argument, and believe the claims against the 

WVBOE are proper. 

Second, Petitioner seeks constitutional sovereign immunity. The law is clear that State 

entities are not immune from claims seeking insurance proceeds. Petitioner argues the Mingo BOE is 

not a named insured and the exclusion for "fraud, dishonesty, or criminal acts" somehow excludes 

claims of statutory deliberate intent against the WVBOE. 

Whether coverage exists for the Mingo BOE is entirely irrelevant. Respondent alleges 

negligence by the WVBOE, not the Mingo BOB. As to the alternative theory ofdeliberate intent, the 

applicable statute does not require a showing of fraud, dishonesty, or criminal act, and no such 

conduct has been alleged. Again, Petitioner makes the blanket statement ofno insurance but offers a 

faulty factual basis to support this position. In any case, the issue of whether coverage exists is 

premature until the facts of the case are developed through discovery. 

Finally, Petitioner seeks qualified immunity for the allegations in the Amended Complaint. 

This claim should be easily dismissed because Respondents have not brought suit against any 

individual officials, and Petitioner has not identified an individual official for whom qualified 

immunity would apply. Rather, Petitioner seems to ask this Court for qualified immunity of the 

entire WVBOE. 

Qualified immunity is a device that protects individual government officials - as opposed to 

State agencies - from lawsuits for the performance ofcertain "discretionary" duties during the course 

of their employment. Without any claims against individual officials, it is difficult to envision a 

scenario where qualified immunity would apply. Without Petitioner identifYing an individual 

allegedly entitled to qualified immunity, or what actions the hypothetical individual took that were 

hypothetically discretionary functions, these claims easily fail. 
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Statement Regarding Oral Argument 

Respondent believes oral argument is unnecessary pursuant to West Virginia Rule of 

Appellate Procedure 18( a )(3) and (4), because the facts and arguments are adequately presented in 

the briefs and record on appeal, the decisional process will not be significantly aided by oral 

argument, and the dispositive issues have been authoritatively decided. If the Court deems oral 

argument necessary, Respondent has no preference between Rule 19 and Rule 20. 

Argument 

A. Standard of Review 

Respondent believes a de novo standard ofreview applies in this matter. This Court has held 

that the denial of a motion to dismiss is immediately appealable regarding issues of immunity: 

"Ordinarily, we do not review the denial of a Rule 12(b)( 6) motion because it is not a final order. 

However, we recognize an exception to this general rule 'when the defense is in the nature of an 

immunity.'" W. Va. Bd. ofEduc. v. Marple, 236 W. Va. 654, 660, 783 S.E.2d 75,81 (2015)(quoting 

Hutchison v. City ofHuntington, 198 W.Va. 139,479 S.E.2d 649 (1996». 

"Having established that this appeal is properly before this Court, we review the circuit 

court's order denying the motion to dismiss de novo. Marple, supra, at 660, 81 (citing Syl. Pt. 4, 

Ewing v. Bd. ofEduc. ofCnty. ofSummers, 202 W.Va. 228,503 S.E.2d 541 (1998». 

B. Venue is proper in Mingo County Circuit Court- (Assignment ofError 1) 

Petitioner argues the "the exclusive venue provision" ofW. Va. Code § 14-2-2(a)(1) requires 

all claims against a State agency, including Respondent's claims herein, to be brought in Kanawha 

County. However. the law is clear and the WVBOE is incorrect. 

"The exclusive venue provision ofW.Va. Code § 14-2-2 is not applicable to a cause ofaction 

wherein recovery is sought against the liability insurance coverage ofa state agency." Syl. pt. 2, King 
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v. Heffernan, 214 W. Va. 835, 591 S.E.2d 761 (2003)(emphasis added)(quoting Syl. pt. 3, Pittsburgh 

Elevator Co. v. W Va. Bd. ofRegents, 172 W.Va. 743,310 S.E.2d 675 (1983». 

This Court reiterated this point in the 2009 case of Chance v. Hill: "where a plaintiff is only 

seeking recovery against a state agency's liability insurance coverage, then venue for such claims is 

proper under either West Virginia Code § 14-2-2 or West Virginia Code § 56-1-1. Chance v. Hill, 

224 W. Va. 626,629,687 S.E.2d 564,567 (2009). 

The Amended Complaint in this matter explicitly states, "Defendant Board is sued herein up 

to the limits ofthe insurance policy which provides liability coverage for its actions and inactions." 

(A.R. 20). Accordingly, pursuant to Pittsburgh Elevator, King v. Heffernan, and Chance v. Hill, 

venue is proper "under either West Virginia Code § 14-2-2 or West Virginia Code § 56-1-1." 

West Virginia Code § 56-1-1(a)(I) permits a plaintiff to bring suit in the county where the 

cause ofaction arose. In the present case, the cause ofaction unquestionably arose in Mingo County, 

and venue there is proper. 

C. 	 Respondent has properly and adequately pleaded claims against the WVBOE to avoid 
dismissal- (Assignment ofError 2) 

"The trial court, in appraising the sufficiency of a complaint on a Rule 12(b)( 6) motion, 

should not dismiss the complaint unless it appears beyond doubt that the plaintiff can prove no set of 

facts in support ofhis claim which would entitle him to relief." Syl. pt. 2, Roth v. Defelicecare, Inc., 

226 W. Va. 214, 700 S.E.2d 183 (2010)(emphasis added). 

"A trial court considering a motion to dismiss under Rule 12(b)( 6) must liberally construe the 

complaint so as to do substantial justice." Roth, supra at 219, 188 (quoting Cantley v. Lincoln 

County Comm'n, 221 W.Va. 468, 470, 655 S.E.2d 490, 492 (2007». 
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"Since the preference is to decide cases on their merits, courts presented with a motion to 

dismiss for failure to state a claim construe the complaint in the light most favorable to the plaintiff, 

taking all allegations as true." Id. (quoting Sedlock v. Moyle, 222 W.Va. 547, 550, 668 S.E.2d 176, 

179 (2008)). 

Count One ofthe Amended Complaint alleges two theories ofnegligence and liability against 

the WVBOE: first, a direct breach ofduty and negligence by the WVBOE; second, vicarious liability 

ofthe WVBOE based upon the negligence ofits agents and the doctrine ofrespondeat superior. It is 

undisputed the WVBOE had taken control of the Mingo BOE at the time Ms. Croaffsuffered her 

injuries. (A.R. 183; See also Petitioner's Brief, p.5). It is also clear, based upon review of 

Petitioner's own pleadings and exhibits, that the WVBOE and State Superintendent had full control 

and decision-making authority over expenditures of funds and other key decisions in the Mingo 

County school system. (A.R. 45 and 66). 

Petitioner's second assignment of error assumes the Circuit Court's ruling was based on a 

finding that the Mingo BOE employees were, in fact, agents ofthe WVBOE. This misconstrues the 

lower court's ruling. In actuality, all the Circuit Court found was that the theory of respondeat 

superior was adequately pleaded, and that sufficient evidence exists to deny the motion to dismiss. In 

addition, the Circuit Court also found the pleading set forth an independent negligence claim against 

the WVBOE, regardless ofwhether the Mingo BOE's employees were agents or not. 

Therefore, the allegations set forth in the Amended Complaint adequately state a cause of 

action against the WVBOE, particularly considering the liberal construction required by this Court. 

Sufficient evidence exists at this early stage in the proceedings to affirm the Circuit Court's denial of 

the motion to dismiss and allow discovery to commence. 
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D. The WVBOE is not entitled to the immunities it seeks to invoke. 

The majority of Petitioner's Assignments of Error focus on allegations of immunity, 

specifically workers compensation immunity, sovereign immunity, and qualified immunity. 

Respondent will address each in tum. 

1. Workers Compensation Immunity - (Assignments of Error 3 and 4) 

Assignments of error three and four argue the WVBOE is entitled to share in the same 

workers compensation immunity as the Mingo BOE. Petitioner's Briefsets forth only tidbits oflaw 

on why the Mingo BOE is entitled to immunity from claims by Ms. Croaff. Noticeably absent from 

its brief, however, is any law supporting the contention that the WVBOE shares that immunity. In 

fact, the plain language ofthe workers compensation statute clearly refutes Petitioner's argument: 

Where a compensable injury or death is caused, in whole or in part, by the act 
or omission of a third party, the injured worker . . . shall not by having 
received compensation be precluded from making claim against the third 
party. 

W. Va. Code § 23-2A-l (emphasis added). 

Again, there is no dispute Ms. Croaffwas an employee ofthe Mingo BOE at the time ofher 

injuries. The Amended Complaint alleges the WVBOE was responsible for providing a safe 

workplace at the time, and had exclusive authority over key decision-making at the time. Petitioner 

has failed to provide support for its argument that it was the de facto employer ofMs. Croaff at the 

time, and its argument should fail. 

In any case, even if the WVBOE could somehow be found to be entitled to workers 

compensation immunity, then it must also be subject to the exceptions to that immunity - the 

immunity and exceptions are part and parcel. This is why the claim ofdeliberate intent was made in 

the alternative, and why dismissal ofthis action at this point in time would be improper. 

7 




2. Sovereign Immunity - (Assignment ofError 5) 

"Suits which seek no recovery from state funds, but rather allege that recovery is sought 

under and up to the limits of the State's liability insurance coverage, fall outside the traditional 

constitutional bar to suits against the State. Syl. pt. 2, Pittsburgh Elevator Co. v. W Va. Bd. of 

Regents, 172 w. Va. 743, 310 S.E.2d 675 (1983). 

The WVBO E argues they deserve sovereign immunity because there is no insurance coverage 

for these claims. This argument is based on the premise that employees ofthe Mingo County BOE 

are "non-insureds" under the subject policy, and therefore allegations of negligence against those 

employees do not trigger coverage. This argument completely ignores the fact that Respondent has 

made direct claims ofnegligence against the Petitioner. Therefore, the analysis of whether or not 

employees ofthe Mingo BOE qualifY as insureds under the subject policy is entirely irrelevant to the 

present claims. 

Also important, the insuring agreement states there is coverage for all sums which the 

"insured" - a/k/a the State of West Virginia - shall become legally obligated to pay as a result of 

bodily injury. (A.R. 74) Thus, coverage under the insuring agreement is triggered when the WVBOE 

becomes legally obligated to pay, and any analysis of coverage cannot end with review ofwho is 

insured; it must also include analysis whether the WVBOE may become legally liable to pay a 

potential recovery. The allegations in the Amended Complaint are certainly sufficient to satisfY this 

threshold. 

Petitioner also makes the far-fetched argument that the "fraud, dishonesty, or criminal act" 

exclusion to the policy somehow applies to claims ofdeliberate intent. Petitioner provided no legal 

support to this argument because no such support exists. Rather, the deliberate intent statute sets 

forth a well-known five-factor test at W. Va. Code § 23-4-2(d)(2)(ii). None ofthese factors require a 
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showing fraud, dishonesty, or criminal actions to maintain a cause ofaction, and Respondent has not 

alleged such conduct. Furthermore, the gravamen ofthis cause ofaction is negligence, and deliberate 

intent is merely pleaded in the alternative. It would be improper at this time, without the benefit of 

discovery, to dismiss any ofthese claims based upon Petitioner's broad and unsubstantiated assertion 

that no insurance coverage exists. 

3. Qualified Immunity - (Assignments of Error 6 to 9) 

Respondent believes the purpose ofqualified immunity, and the law on the issue, is to protect 

individual government officials - as opposed to State agencies - from lawsuits for the performance 

ofcertain discretionary duties during the course oftheir employment. In the event qualified immunity 

can be asserted by an agency rather than individual official, the allegations in this case do not give 

rise to the immunity. 

a. Qualified immunity protects individual officials rather than agencies. 

"The doctrine of qualified immunity protects government officials 'from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional rights 

of which a reasonable person would have known. ", Pearson v. Callahan, 555 U.S. 223, 231 

(2009)(emphasis added)(quoting Harlow v. Fitzgerald, 457 U.S. 800 (1982)). 

"Apublic executive official who is acting within the scope ofhis authority and is not covered 

by the provisions ofW. Va. Code, 29-12A-l, et seq., is entitled to qualified immunity from personal 

liability for official acts if the involved conduct did not violate clearly established laws of which a 

reasonable official would have known." Syllabus, in part, State v. Chase Sec., 188 W. Va. 356, 424 

S.E.2d 591 (1992)(emphasis added). 

"Government officials performing discretionary functions are shielded from liability for civil 

damages insofar as their conduct does not violate clearly established statutory or constitutional rights 
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ofwhich a reasonable person would have known." Syllabus, in part, Bennettv. Coffman, 178 W. Va. 

500,361 S.E.2d 465 (1987)(emphasis added). 

These cases are a mere sampling of West Virginia and United States Supreme Court cases 

where the doctrine ofqualified immunity is applied to claims against individual government officials 

as opposed to claims against governmental agencies as a whole. This interpretation of qualified 

immunity conforms to the definition within Black's Law Dictionary: 

Qualified Immunity: Immunity from civil liability for a public official who 
is performing a discretionary function, as long as the conduct does not violate 
clearly established constitutional or statutory rights. 

Black's Law Dictionary 601 (Abridged Seventh Edition, 2000). 

Petitioner's rely heavily on the case of Clark v. Dunn, 195 W. Va. 272, 465 S.E.2d 374 

(1995), in which this Court granted qualified immunity for claims against Resource Officer Terry 

Dunn and the West Virginia Division ofNatural Resources ("DNR"). Clark is distinguishable from 

the allegations of the present case. 

In Clark, the DNR Officer was attempting to disarm a hunter when the firearm discharged, 

wounding the plaintiff.ld. at 274,376. The plaintiffbrought suit against Officer Dunn, individually, 

and against the DNR for vicarious liability of Officer Dunn's actions.ld. 

Thus, the only allegations against the DNR in Clark were for the negligent acts of an 

individually named government official, Officer Terry Dunn. As clearly stated by this Court: 

"The issue now before this Court is whether the appellees, Terry Dunn and the Department of 

Natural Resources, are entitled to qualified immunity from liability for Officer Dunn's alleged 

negligence." Id at 275,377 (emphasis added). 
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The Court's analysis of qualified immunity focused entirely on the allegations of Officer 

Dunn's individual conduct, ultimately determining that he was entitled to qualified immunity for his 

discretionary act ofa~empting to disarm the illegal hunters: 

Officer Dunn is properly considered a public officer, employed by a State 
agency not covered by the provisions ofW.Va. Code, 29-12A-l, et seq., the 
West Virginia Governmental Tort Claims and Insurance Reform Act. His 
attempt to disarm the appellant did not give rise to a deprivation of a right 
clearly established by statutory law or constitutional rights. 

Id. at 278, 380. The Court in Clark then reiterated the principal behind the doctrine of qualified 

immunity with respect to the performance ofsuch discretionary duties: 

If a public officer is either authorized or required, in the exercise of his 
judgment and discretion, to make a decision and to perform acts in the making 
of that decision, and the decision and acts are within the scope of his duty, 
authority and jurisdiction, he is not liable for negligence or other error in the 
making of that decision, at the suit of a private individual claiming to have 
been damaged thereby. 

Id. (quoting City ofFairmont v. Hawkins, 172 W. Va. 240, 304 S.E.2d 824 (1983). 

Upon finding Officer Dunn was entitled to qualified immunity from the plaintiffs claims, 

this Court extended Officer Dunn's individual qualified immunity to the DNR, but only "with 

respect to the discretionary judgments. decisions. and actions ofOfficer Dunn which are the subject 

of the complaint in this action." Id. at 279,381 (emphasis added). 

Very clearly, the only allegations against the DNR in Clark were based upon specific actions 

taken by its officer. When the Court found Officer Dunn was entitled to individual qualified 

immunity, it only extended this qualified immunity to the DNR for the specific actions ofthe specific 

individual who was specifically identified as a defendant in that action. 
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The holding in Clark does not and should not pennit any and all State agencies to assert 

blanket qualified immunity for an entire agency in the absence ofspecific allegations against one of 

their employees, who mayor may not be entitled to qualified immunity individually. 

In this action, Ms. Croaff alleges the WVBOE had a duty to maintain a safe workplace, but 

negligently allowed a dangerous condition to remain in her place ofwork. This ultimately caused her 

to be shocked and injured. There are no allegations against a specific individual, and Petitioner has 

not identified a specific individual who may be entitled to qualified immunity. Rather, Petitioner 

simply states that because the DNR was granted qualified immunity in Clark for the actions of 

Officer Dunn, it and all state agencies are entitled to qualified immunity. 

Petitioner's request for blanket qualified immunity ofan entire agency is a drastic expansion 

of this doctrine that does not apply to the facts and allegations in this case. Such an expansion is 

contrary to the long tradition of qualified immunity as a protection for individual governmental 

employees from lawsuits against them, individually, for the discharge of their discretionary duties. 

Respondent urges this Court to deny Petitioner's request for blanket qualified immunity in this case, 

and to make clear that the holding in Clark was fact-specific, and the DNR's qualified immunity in 

that case was based solely on the individual qualified immunity ofits officer rather than the blanket 

qualified immunity sought presently. 

b. 	 Even if the WVBOE is permitted to assert qualified immunity, the 
allegations in this case would not give rise to the protections. 

In the event the WVBOE, as opposed to individual governmental officials, is pennitted to 

assert qualified immunity, the allegations in the Amended Complaint are not those to which qualified 

immunity apply. Again, the Respondent alleges the WVBOE failed its duty to repair the dangerous 

condition at her workplace, which caused her injury. 

12 



As set forth in the case law above - and one of the issues undisputed by the parties 

qualified immunity only protects government officials for discretionary actions within their scope of 

employment. In attempting to avail itselfofqualified immunity, the WVBOE seems to argue it had 

the discretion to choose whether or not to inspect, repair, and maintain faulty equipment to ensure it 

was safe. Obviously, Respondent disagrees and believes this is an absurd misapplication ofqualified 

immunity. Repairing dangerous conditions so employees and residents are not exposed to potential 

hazards, as a reasonable agency should, is not a discretionary function; it is a mandatory duty. In the 

event the WVBOE is permitted to assert qualified immunity, it would be a great injustice to find it 

applicable to the facts and allegations of this case. 

If this Court finds that failing to maintain a safe workplace and failing to repair dangerous 

conditions are discretionary functions of State government for which the responsible agency is 

immune, it would essentially eliminate any duty ofreasonable care owed to employees and residents 

ofWest Virginia, giving carte blanche freedom for the State to act as recklessly as it wishes. Such an 

outcome would be entirely unprecedented and chilling to the interest ofjustice and safety to which 

residents of this State should expect and be entitled. 

Also improper is Petitioner's argument that it is entitled to qualified immunity based on the 

recent decision of W. Va. Reg'l Jail & Corr. Facility Auth. v. A. B., 234 W. Va. 492, 766 S.E.2d 751 

(2014). In that case, this Court determined that the West Virginia Regional Jail Authority could not 

be held vicariously liable for an alleged rape committed against an inmate by one of its jail guards 

because the alleged act was outside the scope ofhis employment. Petitioner herein argues its agents 

were acting outside the scope of their employment, and therefore it cannot be held liable. 

Considering there are no individual employees named in the Amended Complaint, and the 

WVBOE has not identified any individual it alleges to be liable or responsible for the negligence, it 
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is difficult to imagine how this Court - or anyone - could conclude the hypothetical employee was 

acting outside the hypothetical scope of their employment. Even if a person and scope could be 

identified, it is outlandish to argue the allegations in the Amended Complaint could somehow fall 

outside the scope ofemployment. This argument is clearly without merit. 

Conclusion 

F or all ofthe reasons set forth herein, Respondent believes this Appeal should be refused and 

the decisions of the Circuit Court affirmed. Pursuant to applicable law, Respondent has adequately 

and properly set forth causes of action against the WVBOE and venue is proper in Mingo County. 

The claim ofworkers compensation immunity by a non-employer entity is not supported by State 

law, and Petitioner's Briefis devoid oflegal authority supporting the request. Likewise, the claim of 

sovereign immunity is defeated by the applicable insurance policy, despite the red herring arguments 

made by Petitioners. 

Finally, the claim ofqualified immunity very simply does not, and should not, apply to the 

allegations in the Amended Complaint. There are no claims made against any individual government 

official by whom qualified immunity could be asserted. The WVBOE's request to expand qualified 

immunity to cover it and all State agencies in the absence ofclaims against individual officials would 

greatly expand and misapply the doctrine of qualified immunity. Simply put, State agencies are 

granted many constitutional and statutory immunities, but qualified immunity is one reserved for 

individual officials acting within the scope of their individual employment. Even if the Court 

chooses to allow entire agencies to assert qualified immunity, it should refuse to do so under the 

specific facts and allegations of this case. 

For all of these reasons, Respondent asks this Court to affirm the decision of the Circuit 

Court, and remand the case for discovery to commence and the lawsuit to proceed. 
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