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IN THE CIRCUIT COURT OF MINGO COUNTY, WEST VIRGINIA 

ZELDA CROAFF, 

,.....Plaintiff, ,rO. 

.. ' 
Civil Action No. 15-C-U ::v. 
Honorable Miki Thompson: ..: 

. I 

WEST VIRGINIA BOARD OF EDUCATION, and 

STATEWIDE BEATING AND 

AIR CONDITIONING SERVICE, INC. 

d/b/a STATEWIDE SERVICES, a West Virginia corporation, 


Defendants. 

ORDER DENYING DEFENDANT WEST VIRGINIA BOARD OF EDUCATION'S 
MOTION TO DISMISS 

On March 29,2016, came the plaintiff, Zelda Croaff, by counsel, Brian L. Ooten and the 

law fnm of Shaffer & Shaffer, PLLC and Nathan D. Brown of Ferrell & Brown. PLLC; 

defendant, Statewide Heating and Air Conditioning Service, Inc. d/b/a Statewide Services 

(hereinafter "Statewide"), by counsel Shawn C. Gillispie of Kesner & Kesrier, PLLC; and, 

defendant, West Virginia Board ofEducation, by counsel, J. Victor Flanagan and the law finn of 

Pullin, Fowler. Flanagan, Brown & Poe, PLLC, pursuant to defendant West Virginia Board of . 

Education's Motion to Dismiss. The Court, having reviewed the Motion. plaintiffs response 

thereto and argument of counsel, hereby makes the following findings of fact and conclusions of 

law: 

1. According to plaintiff's Complaint, on or about October 16, 2014, while working 

as a cook at Mingo Central High School. plaintiff suffered electric shock and personal injuries 

after touching a malfunctioning freezer on the premises. (Complaint 'if 12-17). 

2. Plaintiff alleges that the defendants are liable for her injury because they failed to 

inspect, repair and maintain the subject freezer and thereby breached the duty of care they owed 



to the Plaintiff and others with access to the freezer and were otherwise negligent. (Complaint' 

23 &29-31). 

3. Plaintiff alleges in her Complaint that at aU relevant times, defendant WVBOE 

was responsible for the health and safety of all employees at the school and was responsible for 

providing a safe workplace for individuals working at the school by virtue of assuming control 

and responsibility for the Mingo County school system in 1998 and continuing through the date 

of plaintiff's injury. According to plaintiff, this duty includes ensuring the subject freezer was 

properly maintained. (Complaint' 7 & 11). 

4. Plaintiff alleges negligence cause of actions against Statewide and the WVBOE 

and also an alternative deliberate intent claim against the WVBOE. 

5. Plaintiff specifically pleads that defendant WVBOE is sued only up to the limits 

of any lnsurance policy which provides liability coverage for the actions and inactions alleged in 

the Complaint. (Complaint' 4). 

6. Defendant's Motion requests that Plaintiff's Complaint be dismissed as it pertains 

to the WVBOE on the following grounds: A) insufficient service of process; B) improper venue; 

C) failure to state a claim pursuant to WVRCP 12(b)(6); D) failure to plead an actionable 

deliberate intent claim; and, E) sovereign and qualified immunity. The Court will address these 

grounds in this order: 

Service of Process 

7. Defendant WVBOE alleges that plaintiff's Complaint should be dismissed 

pursuant to WVRCP 12(b)(5) for insufficiency of process and also alleges that plaintiff failed to· 

following the requirements of W. Va. Code § 55-17-3(a)(3) for serving her Complaint on a state 

agency. The Court finds this argument is without merit. 
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8. Plaintiff served the WVBOE, through its President, Gayle C. Manchin, and the 

West Virginia Attorney General with a Summons and a copy of the Amended Complaint, along 

with a copy of the Motion for Leave to Amend Complaint, by certified mail on September 25, 

2015. (See Exhibit "A" to Plaintiff's Response to Defendant WVBOE's Motion to Dismiss). 

The Summonses were addressed and directed to Gayle C. Manchin as President of the WVBOE 

and the West Virginia Attorney General respectively, as required by W. Va. Code § 55-17

3(a)(3). (See Exhibit "B" to Plaintiff's Response to Defendant WVBOE's Motion to Dismiss). 

The Court finds that plaintiff achieved service of process upon the WVBOE pursuant to W. Va. 

Code § 55-17-3. As a result, defendant WVBOE's Motion to pismiss is DENIED as to this 

ground. 

Venue 

9. The WVBOE alleges that venue is improper in Ute Circuit Court of Mingo 

County. West Virginia because of "the exclusive venue provision" of W. Va. Code § 14-2

2(a)(1), which requires all claims against a State agency to be brought in Kanawha County. 

10. However, "[t]he exclusive venue provision of W.Va. Code § 14-2-2 is not 

applicable to a cause of action wherein recovery is sought against the liability insurance 

coverage of a state agency." SyI. pt. 2, King v. Heffernan, 214 W. Va. 835, 591 S.E.2d 761 

(2003)(emphasis added)(quoling Sy1. pt. 3, Pittsburgh Eleva/or Co. v. W. Va. Bd. ofRegents, 172 

W.Va. 743, 310 S.E.2d 675 (1983»). 

11. Because plaintiff's Amended Complaint in this matter clearly and explicitly states 

that: "Defendant Board is sued herein up to the limits of the insurance policy which provides 

liability coverage for its actions and inactions." (Complaint , 4), the Court finds that the 

exclusive venue provision of W. Va. Code § 14-2-2 does not apply to the facts of this case and 
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that venue is proper in the Circuit Court of Mingo County, where the cause of action arose. 

Therefore, defendant WVBOE's Motion to Dismiss is DENIED as to this ground. 

Failure to State a Claim Upon Which Relief May Be Granted 
(Worker's Compensation Immunity) 

12. The WVBOE requests thatthis Court dismiss plaintiff's negligence claims against 

it pursuant to WVRCP 12(b)(6) claiming it should enjoy the same workers' compensation 

immunity as her employer, the Mingo County Board of Education, pursuant to the West Virginia 

Workers' Compensation Act codified at W Va. Code §§ 23~1-1 et seq. The Court finds this 

argwnent unpersuasive as the WVBOE is not plaintiff's employer. 

13. "A trial court considering a motion to dismiss under Rule 12(b)(6) must liberally 

construe the complaint so as to do substantial justice." Roth v. Defelicecare, Inc., 226 W. Va. 

214.219, 700 S.E.2d 183, 188 (2010)(quoting Cantley v. Lincoln County Comm'n, 221 W.Va. 

468,470,655 S.E.2d 490,492 (2007». "Since the preference is to decide cases on their merits, 

courts presented with a motion to dismiss for failure to state a claim construe the complaint in 

the light most favorable to the plaintiff, taking all allegations as true." ld. (quoling Sedlock v. 

Moyle,222 W.Va. 547, 550, 668 S.E.2d 176, 179 (2008». "The trial court, in appraising the 

sufficiency of a complaint on a Rule 12(b)(6) motion, should not dismiss the complaint unless it 

appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which 

would entitle him to relief." Syl. Pt. 2, Roth, supra. 

14. W. Va. Code § 23~-2(d)(1) states that the West Virginia Workers' Compensation 

Act "is intended to remove from the common law tort system all disputes between or among 

employers and employees regarding the compensation to be received for injury or death to an 

employee..." 
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1S. Because the WVBOE is not plaintiffs employer, the immunity afforded emplpyers 

according to the West Virginia Workers' Compensation Act does not apply to her negligence 

claims against the WVBOE. Therefore, defendant WVBOE's Motion to Dismiss is DENIED as 

to this ground. 

Failure to State a Claim Upon Which Relief May Be Granted 
(Duty) 

16. The WVBOE alleges the Amended Complaint fails to state a claim upon which 

relief can be granted against the WVBOE because plaintiff fails to allege a duty owed by the 

WVBOE that it breached or for which- it was vicariously liable. I 
17. The Amended Complaint alleges that the WVBOE had a duty to exercise 

reasonable care to ensure the safety of the plaintiff, and that the duty was breached by failing to I 
adequately inspect, repair, and maintain unsafe equipment that caused her injuries. This is a 

claim ofdirect negligence on the part ofthe WVBOE. 

18. Likewise, the Amended Complaint alleges that the WVBOE had assumed control 

of the Mingo County Board of Education, and, as a result, is responsible for the negligence of 

MCBE employees, agents, and servants. 

19. Defendant WVBOE argues that according to meeting minutes dated February 15. 

2005, it did not assume responsibility for the subject freezer or plaintiff's safety as it relates to 

the freezer as alleged in her Amended Complaint. However, the Court fInds that the meeting 

minutes cited by the WVBOE gives it the authority to hire personnel at MCBE schools and also 

requires expenditures by the MCBE to be approved by the WVBOE, all of which could relate to 

ensuring adequate maintenance and repair of the subject freezer. I
~. 
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20. When viewing plaintiff's Amended Complaint in the light most favorable to her 

and taking its allegations as true, defendant WVBOE's Motion to Dismiss is DENIED as to this 

ground. 

Failure to State a Claim Upon Which ReliefMay Be Granted 
(Deliberate Intent) 

21. The WVBOE alleges the Amended Complaint fails to state a claim upon which 

relief can be granted against the WVBOE as it relates to plaintiff's deliberate intent claim 

because plaintiff did not plead facts sufficient facts to satisfy the five (5) factor test set forth in 

W. Va. Code § 23-4-2(d)(2)(ii). 

22. The Court finds I) that pJaintiff's deliberate iiltent cause of action is pleaded as an 

alternative cause of action to her claims of negligence against the WVBOE should those claims 

fail and 2) that plaintiff pleaded facts sufficient to establish a cause of action pursuant to W. Va. 

Code § 23-4-2(d){2)(ii). Plaintiff is not required to prove her deliberate intent cause of action, 

especially when it is pleaded in the alternative, in her Amended Complaint. Should the 

alternative cause of action trigger during the pendency of this action, defendant can move for 

sumrn.aIy judgment regarding the five (5) factors after the close of discovery. As a result, 

defendant WVBOE's Motion to Dismiss is DENIED as to this ground. 

Sovereign Immunity 

23. "Suits whieh seek no recovery from state funds, but rather allege that recovery is 

sought under and up to the limits of the State's liability insurance coverage. fall outside the 

traditional constitutional bar to suits against the State. Syl. pt. 2. Pittsburgh Elevator Co. v. W. 

Va. Bd ofRegents, 172 W. Va 743, 310 S.E.2d 675 (1983). 

24. The WVBOE's argues that the long-standing rule ofPinsburgh Elevator does not 
I 
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apply because its insurance policy does not insure the MCBE or its employees. t 
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25. While this Court is only required to look at the four comers of plaintiff's 

Complaint when deciding a Motion to Dismiss, it is interesting to note that according to insuring 

agreement attached to the WVBOE's Motion, the insurance provider will pay all sums which the 

"insured" - a/kJa the State of West Virginia (WVBOE) - shall become legally obligated to pay 

as a result of bodily injwy. Thus, coverage under the insuring agreement is triggered when the 

State of West Virginia becomes legally obligated to pay and any analysis of coverage cannot end 

with review of who is insured; it must also include analysis of who is or may become legally 

liable to pay a potential recovery. 

26. Because plaintiff has pleaded sufficient causes of action against the WVBOE and l 
is specifically only seeking recovery under and up to the amounts of any applicable insurance Icoverage for the injuries she suffered as alleged in the Amended Complaint, it is certainly 

Ipossible that the WVBOE could become legally obligated to pay for those injuries under the 

insurance policy applicable to this action. I 
r 

27. Further, defendant's argument that plaintiff's alternative deliberate intent action ~. 

may be excluded from insurance coverage because it involves fraud, dishonesty or criminal acts 

is also not persuasive. The deliberate intent statute is a five factor test, none of which requires a 

, showing 	of or even involves fraud, dishonesty or criminal acts. See W. Va. Code § 23-4

2(d)(2)(ii). As a result, WVBOE's Motion to Dismiss is DENIED as to its sovereign immunity 

claim. 

Qualified Immunity I27. The WVBOE's final argument is that it enjoys qualified immunity pursuant to the 

recent holding of W. Virginia Reg'[ Jail & Corr. Facility Aulh v. A.B., 234 W.Va. 492, 766 t 
S.E.2d 751 (2014). I 
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28. In W. Virginia Reg'l Jail & Corr. Facility Auth V. A.B., the West Virginia 

Supreme Court of Appeals found that the State was not liabJe for a sexual assault committed by 

one of its employees because it found that that employee was acting outside the scope of his 

employment. This Court finds that this decision is not controlling in the case at bar. 

29. The WVBOE seems to argue that it is a discretionary act, as that tenn applies to 

qualified immunity, for its agents, employees or employees of the MCBE under its control to 

choose whether or not to inspect, repair, and maintain tbe subject freezer to ensure its safety. The 

WVBOE seems to argue that it and those under its control can simply choose to ignore 

potentially dangerous conditions, and when someone is injured as a result of their decision that 

person is left without recourse. This Court does not believe this is an accurate application of 

qualified immunity. 

30. Qualified immunity is a device that protects individual government officials - as 

opposed to State agencies - from lawsuits for the perfonnance of certain duties during the course 

of their employment. The WVBOE and its agents are not immune from suit because they 

potentially chose not to inspect, maintain, and repair a potentially dangerous condition that 

resulted in injury to the plaintiff. 

31. The Court further finds that in liberally construing the Amended Complaint in the I 
light most favorable to the Plaintiff and taking aU her allegations as true, that she has pleaded Isufficient causes ofaction against defendant WVBOE 10 which she is entitled to recover. 

I 
t 

Accordingly, for the reasons set forth herein, it is hereby ORDERED, ADJUDGED and 

DECREED that Defendant's Motion to Dismiss is DENIED. 

l 
The Clerk is directed to forward an attested copy ofthis Order to all counsel of record. I 

lENTERED this the -£"daY of 
I 
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, 2016. 
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Prepared by: 

Brian L. Ooten (WV Bar #9358) 

Shaffer & Shaffer. PLLC 

330 State Street 

Madison, WV 25130 

304.369.0511 (P) 

304.369.5431 (0 

booten@shafferlaw.net 


Nathan D. Brown (WV Bar #12264) 

Joshua S. Ferrell (WV Bar #1 1607) 

Ferrell & Brown, PLLC 

160 East 2nd Ave. 

POBox 401 

Williamson, WV 25661 

304-23S-5674(p ) 

304-235-5675(f) 

nathan@Ierrellandbrown.com 


Counselfor Plaintiff 
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